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ART.    I.      NATURE   AND    KINDS. 

§  1850.     Scope  of  chapter. 

References  are  provided  for  not  only  by  the  Code  chapter 
relating  to  trials  without  a  jury,  but  also  by  many  provisions 
scattered  throughout  the  Code  and  the  General  Rules  of  Prac- 
tice, in  connection  with  the  procedure  on  particular  motions, 
actions,  or  special  proceedings.  For  instance,  references  in 
matrimonial  actions,  in  mortgage  foreclosure  actions,  in  par- 
tition, in  supplementary  proceedings,  in  insolvency  proceed- 
ings, etc.,  are  all  governed  by  special  Code  provisions  which 
will  not  be  considered  here  but  in  subsequent  chapters  relat- 
ing to  such  actions  or  special  proceedings.  The  rules  relating 
to  references  in  general  will  be  the  subject  of  this  chapter. 

The  compensation  of  a  referee,  and  the  mode  of  enforcing 
payment,  will  be  treated  of  in  a  subsequent  chapter  relating 
to  fees. 

§  1851.    Resume  of  Code  provisions. 

References,  as  permitted  under  the  Code,  include  what  was 
formerly  a  reference  in  a  common-law  action  and  also  what 
consisted  in  an  equity  action  of  referring  matters  to  a  master 
in  chancery  or  clerk  of  the  court.  In  equity,  it  has  always 
been  within  the  inherent  power  of  the  trial  judge  to  refer 
matters  to  a  master  in  chancery  for  a  report  to  aid  the  court 
in  determining  the  suit,  but  a  reference  was  unknown  at  com- 
mon law.  The  first  statute  in  this  state  permitting  a  reference 
of  long  accounts  in  a  common-law  action  was  passed  in  1768. 
Since  then  several  statutes  have  been  passed  though  the  rules 
laid  down  have  been  subjected  to  very  few  changes.1  Refer- 
ences are  divisible  into  references  by  consent  and  compulsory 
references.  Compulsory  references  are  divisible  into  (1)  ref- 
erences to  hear  and  determine  all  the  issues;  (2)  references 
to  hear  and  determine  part  of  the  issues;  (3)  references  to 
the  issue ;  (4)  references  to  take  an  account  and  report  to 
report  on  one  or  more  specific  questions  of  fact  involved  in 

i  For  history  of  statutes,  see  Saints  Peter  and  Paul's  Church,  172  N. 
Y.  269. 
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the  court  thereof  either  with  or  without  the  testimony;  (5) 
references  to  determine  and  report  on  a  question  of  fact 
arising  in  any  stage  of  the  action  on  a  motion  or  otherwise, 
except  on  the  pleadings;  (6)  references  to  approve,  examine, 
inquire,  appoint,  or  report  facts;  and  (7)  references  as  author- 
ized by  the  practice  of  the  court  of  chancery  in  1846. 

Compulsory  references  are  also  divided  into  references  to 
hear  and  determine  all  the  issues  and  interlocutory  references. 
A  reference  ordered  at  any  stage  of  an  action  or  special  pro- 
ceeding for  any  purpose  other  than  the  trial  of  all  the  issues 
is  usually  termed  an  interlocutory  one.  In  order  to  more 
clearly  present  the  differences  between  such  references  the 
following  table  has  been  made  up  and  the  kind  of  reference  is 
donoted  by  figures  as  used  on  the  preceding  page. 


KIND  OF 
REFER- 
ENCE 

CODE  SECTION 
AUTHORIZING 

CONDITIONS 
PRECEDENT 

PURPOSE 

EFFECT 
OF  REPORT 

PROCEEDING 

IN  WHICH 
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Finding 
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.< 
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Report 
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Actions 
Generally 

(6) 

827 

To  Act  or 
Report 
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Motions  or 

Special 
Proceedings 
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821 

1 1 

Actions 

Triable  by  the 
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ART.  II.  WHEN  AUTHORIZED. 
(A)  REFERENCE  BY  CONSENT. 

§  1852.     Code  provisions. 

The  Code  provides  that  the  whole  issue,  or  any  of  the  issues 
>"   •'"'   action,   either  of   Eaet   or  of  law,  except  an  action  to 
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annul  a  marriage,  or  for  a  divorce  or  a  separation ;  or  an  action 
against  a  corporation,  to  obtain  a  dissolution  thereof,  the 
appointment  of  a  receiver  of  its  property,  or  the  distribution 
of  its  property,  unless  it  is  brought  by  the  attorney-general ;  or 
an  action  wherein  a  defendant,  to  be  affected  by  the  result  of 
the  trial,  is  an  infant,— "must"  be  referred,  on  the  consent  of 
the  parties.2  But  even  in  the  excepted  actions,  if  the  parties 
consent  to  a  reference  the  court  "may,"  in  its  discretion, 
grant  a  reference.3  A  reference  may  be  ordered  by  consent 
in  an  equity  case  as  well  as  in  a  common-law  case.4 

§  1853.    The  consent. 

The  consent  of  the  parties  should  be  evidenced  by  a  written 
stipulation  signed  by  their  attorneys  and  filed  with  the  clerk.5 
But  it  is  sufficient  that  an  order  of  reference  is  entered  in 
open  court  with  the  consent  of  the  parties,6  though  a  verbal 
understanding  between  the  parties,  subsequently  withdrawn, 
is  not  sufficient.7  So  it  is  sufficient  that  the  order  of  reference 
recites  that  the  action  is  referred  on  consent  of  the  attorneys 
for  each  of  the  above  parties,  given  in  open  court.8  The  con- 
sent may  be  written  by  the  parties,  or  by  their  attorneys,  or 
by  the  clerk  of  the  court  in  the  minutes,  or  the  referees  who 
stand  in  the  place  of  the  court,  in  their  minutes.9  The  parties 
may  also,  by  their  acts,  waive  any  further  writing  than  in  the 
minutes  of  the  referee  if  more  was  otherwise  necessary.10  It 
is  sufficient  that  the  plaintiff  and  the  defendant  who  appear 
consent  although  a  defendant  who  fails  to  appear  does  not 
consent.11     The  stipulation  may  name  the  referee  except  in  the 

2  Code  Civ.   Proc.   §§   1011,  1012. 

3  Code  Civ.  Proc.   §  1012. 

*  Thurber  v.  Chambers,  4  Hun,  721. 

s  Code  Civ,  Proc.  §  1011. 

b  People  v.  McGirmis,  1  Park.  Cr.  R.  387;  Lennon  v.  Smith,  47  State 
Rep.  483,  22  Civ.  Proc.  R.  (Browne)  22,  18  N.  Y.  Supp.  213;  Keator  v. 
Ulster  &  D.  Plank  Road  Co..  7  How.  Pr.  41. 

-  Morrison  v.  Metropolitan  El.  Ry.  Co.,  74  Hun,  639,  57  State  Rep. 
198,  26  N.  Y.  Supp.  858. 

s  Waterman  v.  Waterman,  37  How.  Pr.  36. 

o,  if»  Leaycroft  v.  Fowler,  7  How.  Pr.  259. 

ii  Schwarz  v.  Livingston,  46  State  Rep.  477,  18  N.  Y.  Supp.  879. 
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actions  mentioned  in  section  1012  of  the  Code.  Parties  may 
by  stipulation  confer  upon  a  referee  the  power  of  an  arbi- 
trator, and  may  provide  that  he  may  not  be  governed  by  legal 
rules,  and  that  his  legal  decision  shall  be  final.12 

Form  of  consent. 

[Title  of  action.] 

We  hereby  consent  that  all  the  issues  [or  if  only  part  of  the  issues, 
state  what  issues]  in  the  above  entitled  action,  be  referred  to  [referee 
may  be  agreed  on  or  not,  but  if  he  is,  insert  name  here]  to  hear  and 
determine  the  same  and  that  either  party  may  enter  an  order  to  that 
effect. 

[Date.]  [Signature  of  plaintiff's  attorney.] 

[Signature  of  defendant's  attorney.] 

§  1854.     Order. 

Notwithstanding  the  reference  is  by  consent,  an  order  of 
the  court  is  necessary  to  entitle  the  referee  chosen  to  act  as 
such;13  but  failure  to  enter  a  rule  of  court  on  a  stipulation  to 
refer  is  waived  by  the  appearance  of  the  parties  and  proceed- 
ing In- fore  the  referee  without  objection.14  The  order  must 
be  made  by  the  courl  and  not  by  a  judge.15  An  order  of  ref- 
erence  "to  hear,  try,  and  report  to  this  court  his  opinion," 

12  Keep  v.  Keep,   17   Hun,  152.     The   stipulation  was   "that  both  of 
said  actions  with  all  the  issues  therein  involved  be  and  the  same  are 
submitted  to  said  referee  for  decision  upon  the  evidence  already  taken, 
and   such  further  evidence  as  said   referee   shall   desire  to  take,  and 
that  judgment  may  be  entered  in  each  of  said  actions  upon  and  in 
accordance  with  the  report  of  said  referee,  and  with  a  view  to  make 
tli<'  decision  of  the  said  referee  final  between  the  parties;  it  is  hereby 
further  stipulated  and  agreed  that  all  objection  and  exception  hereto- 
during  the  trial  of  said  actions  be,  and  the  same  are  hereby 
waived  and  withdrawn,  and  that  the  judgment  to  be  entered  upon  said 
all    be   final  and  conclusive  between  all  the  parties,  and  no 
appeal   be   taken    therefrom,  and  that  said  referee  in  making  his  de- 
B  and   report   shall   be  at  liberty  to  decide  the  question  involved 
in  such  manner  as  he  shall  deem  just,  fair  and  equitable, 
ective  of  the  legal  rights  of  the  parties  to  the  controversy." 
:   v.  McPhall,  31  Barb.  106. 
i*Whalen  v.  Albany  County.  Bup'rs,  6  How.  l'r.  278. 
adder  v.  Snow,  29  How.  Pr.  95. 
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entered  upon  a  stipulation  of  the  parties  after  issue  joined  to 
refer  the  cause,  for  "hearing,  trial,  and  determination,"  is  to 
be  construed  as  an  order  for  the  trial  and  determination  of 
the  issues,  which  is  the  only  proper  order  that  could  be  made 
by  the  court  in  such  case.16  Further  rules  relating  to  the 
order  which  apply  also  where  the  reference  is  compulsory  will 
be  considered  in  subsequent  sections.17 

Form. 

[Title  of  cause.]  [At  special  term,  etc.] 

On  reading  and  filing  the  consent  of  the  parties  hereto,  and  on  motion 

of ,  attorney  for : 

It  is  ordered,  that  the  above-entitled  action  and  all  its  issues  therein 

be  referred  to ,  counsellor  at  law,  to  hear  and  determine  the  same. 

[Signature  as  in  form  in  Vol.  1,  p.  622.] 

§  1855.     Who  appointed  referee. 

The  referee  may  be  named  in  the  stipulation  in  which  case 
the  clerk  must  enter  an  order,  of  course,  referring  the  issue 
or  issues  for  trial  to  that  person  only.  If  the  stipulation  does 
not  name  the  referee,  he  may  be  designated  by  the  court  on 
motion  of  either  party.  If  a  reference  is  granted  in  one  of 
the  excepted  actions,  the  court  "must"  designate  the  referee. 
If  the  referee  named  in  the  stipulation  refuses  to  serve,  or  if 
a  new  trial  of  an  action  tried  by  a  referee  so  named  is  grant- 
ed, the  court  must  appoint  another  referee,  unless  the  stipu- 
lation expressly  provides  otherwise.  So  if  the  referee  named 
by  the  court  in  one  of  the  excepted  actions  refuses  to  serve. 
or  if  a  new  trial  of  an  action  tried  by  a  referee,  so  designated, 
is  granted,  the  court  must,  on  the  application  of  either  party, 
appoint  another  referee.18  Except  where  the  reference  is  in 
one  of  the  excepted  actions,  if  the  parties  agree  that  the  case 
shall  be  referred  to  a  particular  person,  the  court  has  no 
jurisdiction  to  make  an  order  referring  it  to  another  person 
unless  the  parties  consent.10     But  if  the  reference  is  in  one  of 

la  Goodrich  v.  Goodrich,  21  Wily.   Dig.  264. 
iT  See  post,  §  1865. 
is  Code  Civ.  Proc.  §§  1011,  1012. 

io  Haner  v.  Bliss,  7  How.  Pr.  246;  Billings  v.  VanderbreK,  15  How, 
Pr.  295. 
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the  excepted  actions,  the  referee  must  be  designated  by  the 
•  and  the  report  of  a  referee  agreed  on  by  the  parties  will 
ride.20  The  reason  for  requiring  the  court  to  desig- 
nate a  referee  in  such  a  case  is  that  in  the  actions  specified 
the  public  have  interests  to  be  protected  and  the  object  is  to 
prevent  the  obtaining  of  a  collusive  judgment.21  It  seems 
that,  if  the  parties  agree  on  a  referee,  he  is  qualified  to  act  as 
such  except  where  the  constitution  or  statutes  absolutely 
prohibil  his  acting  as  referee.  Thus,  the  appointment  by  con- 
sent of  an  attorney  who  occupies  the  same  office  as  the  plain- 
tiff's attorney  is  proper.22  The  question  as  to  who  may  be 
appointed  referee  where  the  parties  do  not  agree  will  be  con- 

,.23 

§  1856.     Number  of  referees. 

Where  a  reference  is  made  by  consent  of  the  parties,  they 
may  select  any  number  of  referees,  not  exceeding  five.24 

§  1857.     Extent  of  reference. 

The  parties  may  consent,  except  in  the  actions  already  spec- 
ified, to  refer  the  whole  issue  or  any  of  the  issues  in  an  ac- 
tion either  of  Eac1  or  of  law.-5 

§  1858.     Termination  by  reason  of  extrinsic  events. 

The  death  of  the   referee  terminates  the  reference.20    But 

the  death  of  a   co-party  does  not  call  for  a   vacation  of  the 

of  reference,   though   entered   by  consent:27   but  if  an 

m  is  referred  by  consent,  and  after  all  the  evidence  is  taken 

the  courl  other  parties  to  be  broughl  in  as  defendants, 

Fallon  \  Woolen  .Mill  Co..  24  Misc.  304,  53  N.  Y.  Supp 

:  Whir  '  '••  I   Hun,  357,  3  T.  &  C.  COS;  Perry  v.  Moore,  2  E.  D. 

R.  221. 

26. 
HI. 
D  v.  City  of  Ne-w  York,  9  Daly,  334. 
;  -    Barb.   120. 
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the  new  defendants  cannot  be  compelled  to  accept  the  referee 
and  the  evidence  even  with  the  right  of  cross-examination 
secured  to  them,  especially  where  the  action  does  not  ap- 
pear to  he  one  which  can  be  referred  without  consent. -- 

Effect  of  reversal  on  appeal  or  granting  of  a  new  trial. 

A  simple  reversal  of  a  judgment  based  on  the  report  of  a 
referee  does  not  operate  to  vacate  the  order  of  reference,29 
but  where  the  direction  is  merely  for  a  new  trial  the  trial  court 
must  either  name  a  new  referee  or  vacate  the  order  of  refer- 
ence, unless  the  stipulation  otherwise  provides.30 

§  1859.    Effect. 

If  the  parties  stipulate  for  a  referee  to  take  an  account,  the 
report  of  the  referee  cannot  be  objected  to  on  the  ground  that 
no  preliminary  decree  for  an  account  has  been  made.31  The 
consent  may  work  an  abandonment  of  any  claim  that  a  prior 
stipulation  worked  a  discontinuance  of  the  action.32  Consent 
to  a  reference  of  the  issues  amounts  to  a  consent  of  the  exer- 
cise, in  a  proper  case,  of  all  the  powers  possessed  by  a  ref- 
eree under  a  compulsory  reference.33 

(B)    COMPULSORY  REFERENCE. 

§  1860.     Examination  of  long  account  in  actions  triable  by  a 
jury. 
The  Code  provides  that  the  court  may,  of  its  own  motion 

2s  Wood  v.  Swift,  81  N.  Y.  31 

soLennon  v.  Smith,  22  Civ.  Proc.  R.  (Browne)  22,  18  N.  Y.  Supp. 
213;   Kiersted  v.  Orange  &  A.  R.  Co.,  54  How.  Pr.  29. 

soKnowlton  v.  Atkins,  134  N.  Y.  313;  Morgenthau  v.  Walker,  3  Misc. 
615,  52  State  Rep.  937,  23  N.  Y.  Supp.  1161;  Mitchell  v.  Village  of  White 
Plains,  9  App.  Div.  258,  41  N.  Y.  Supp.  496;  Brown  v.  Root  Mfg.  Co., 
76  Hun.  159,  57  State  Rep.  301,  27  N.  Y.  Supp.  551.  Where  the  par- 
ties have  stipulated  that  the  case  shall  be  tried  before  a  referee,  but 
the  special  term  refused  to  confirm  a  report  of  the  referee,  the  or- 
der of  reference  will  be  vacated  so  far  as  it  designates  the  referee 
and  a  new  referee  will  be  appointed  to  hear  and  determine.  Bauer  v. 
Bauer,  42  Misc.  557,  87  N.  Y.  Supp.  607. 

si  Ludington  v.  Taft,  10  Barb.  447. 

s^Birdsall  Co.  v.  Ayres,  50  State  Rep.  242.  21  N.  Y.  Supp.  898. 

33  Perry  v.  Levenson,  82  App.  Div.  94,  81  N.  Y.  Supp.  586. 
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or  upon  tlic  application  of  either  party,  without  the  consent 
of  the  other,  direct  a  trial  of  the  issues  of  fact,  by  a  referee 
where  the  trial  will  require  the  examination  of  a  long  account 
on  either  side  and  will  net  require  the  decision  of  difficult 
questions  of  law/'  The  first  question  is  whether  any  account 
at  al!  is  involved;  the  second  question  is  whether  the  account 
is  a  long  one;  the  third  is  whether  there  are  difficult  questions 
of  law  involved.  The  first  two  must  be  answered  in  the  affirm- 
ative and  the  last  in  the  negative,  in  order  to  warrant  a  com- 
pulsory reference  of  all  the  issues.  The  court  has  jurisdiction 
i,,  order  a  reference  in  a  common  law  cause  of  action  notwith- 
standing the  adion  is  brought  by  an  executor  or  administrator 
who  opposes  Hi-  granting  of  the  order  and  demands  a  trial  by 
jury,  provided  the  aetion  involves  the  examination  of  a  long 
account.85  A  reference  will  not  be  ordered,  however,  where 
the  account  is  no1  put  in  issue  by  the  answer,36  nor  where  it 
ly  appears  that  the  case  may  "possibly"  involve  the 
examination  of  a  long  account."  After  the  granting  of  a  new 
trial  of  an  action  by  a  referee,  the  case  will  not  be  referred  a 
(I  time,  where  from  the  (irst  trial  it  appears  that  the 
examination  of  a  Long  account  will  not  be  required. 3S 

The  account   must,  however,  arise  in  an  action  based  on  a 
cut cact.      as  distinguished  from  a  tort.     An  action  based  on 

Civ.  Proe.  §  1013. 
Malone  v.  Saints  Peter  &  Paul's  Church,  172  N.  Y.  269. 
■  Van   [ngeo  v.  Herold,  46  State  Rep.  425.  19  N.  Y.  Supp.  456. 
:  There  must  be  enough  alleged  or  shown  to  justify  an  inference  that 
it!  be  the  course  of  the  trial.     The  same  rule  applies  to  equitable 
Thayer  v.  McNaughton,  117  N.  Y.  Ill;    Leary  v. 
\i>I>.   Div.  407,  72  N.  Y.   Supp.   657;    Loverin  v. 
Div.  263,  54  N.  Y.  Supp.  724;   C.  B.  Keogh  Mfg. 
GSS,  16  N.  Y.  Supp.  65;   Cornell  v.  United 
tl    State  Rep.    172.   16  N.  Y.  Supp.  306.     The 
.-.  n  motion  onlor  a  reference  against  the  objec- 
afflrmatively  appears  that  the  examination  of 
!   upon   the   trial.     Cassidy  v.  Mc- 

Etep.    172.    )   X.  V.  Supp.  S13. 
■  1;.  9  Abb.  I'r.    12''.. 
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a  tort  or  which  sounds  in  tort  will  not  lie  referred. ,n  and  this 
also  applies  to  a  reference  to  assess  damages  on  defendant's 
default.41  This  rule  applies,  inter  alia,  to  actions  to  recover 
the  value  of  property  lost  by  the  negligence  of  defendants;42 
actions  for  malpractice;43  actions  to  recover  damages  for  death 
by  wrongful  act;44  actions  for  conversion;45  and  actions  found- 
ed on  fraud. 4G 

What  constitutes  an  account.     An  account  between  the 

parties  is  one  made  up  of  the  dealings  of  the  parties  with  one 
another,47  though  the  account  may  be  with  one  party  only.48 
Items  of  "damage"  do  not  constitute  an  account,49  nor  does  a 
bill  of  particulars.50  A  bill  of  particulars  cannot  make  an  ac- 
tion referable  which  was  nonreferable  without  it.51  So  one 
bill  of  goods,  though  containing  fifty  items,  where  the  goods 
were  delivered  at  one  time,  is  not  an  account.52  The  account 
must  be  between  the  parties  to  the  action.53 

loBeardsley  v.  Dygert,  3  Denio,  380;  Harris  v.  Bradshaw,  18  Johns. 
26;  Wickham  v.  Frazee,  13  Hun,  431;  Hyatt  v.  Roach,  1  Abb.  X.  C. 
125. 

•41  Hewitt  v.  Howell,  8  How.  Pr.  346;  Boyce  v.  Comstock,  Code  R.  (N. 
S.)   290;  Thompson  v.  Finn,  11  Wkly.  Dig.  182. 

42  Hewitt  v.  Howell,  8  How.  Pr.  346;  Warner  v.  Western  Transp.  Co., 
26  Super.  Ct.    (3  Rob.)    705. 

43  Hoffman  v.   Sparling,  12  Hun,   83. 
a  Durkin   v.   Sharp,   22   Hun,   132. 

«  Clark  v.  Candee,  29  Hun,  139;  Fiero  v.  Paulding,  25  State  Rep.  156, 
2  Silv.  Sup.  Ct.  515,  6  N.  Y.  Supp.  122. 

4c  Townsend  v.  Hendricks,  40  How.  Pr.  143. 
4"  Dederick's  Adm'rs  v.  Richley,  19  Wend.  108. 

48  Camp  v.  Ingersoll,  86  N.  Y.  433,  436;  Hossack  v.  Heyerdahl,  38 
Super.  Ct.  (6  J.  &  S.)   391. 

49  Empire  State  Telephone  &  Telegraph  Co.  v.  Bickford,  142  N.  Y. 
224;  Johnson  v.  Atlantic  Ave.  R.  Co.,  139  N.  Y.  449;  Allentown  Rolling 
Mills  v.  Dwyer,  26  App.  Div.  101,  49  N.  Y.  Supp.  624;  Morrison  v.  Van 
Benthuysen,  103  N.  Y.  675;  Untermyer  v.  Beinhauer,  105  N.  Y.  521; 
Mitchell  v.  Oliver,  56  Hun,  208,  31  State  Rep.  120,  9  N.  Y.  Supp.  367; 
Blake  v.  Harrigan,  38  State  Rep.  26,  20  Civ.  Proc.  R.  (Browne)  424, 
14  N.  Y.  Supp.  663. 

so  Dickinson  v.  Mitchell,  19  Abb.  Pr.  286. 
si  Starkweather  v.  Kittle,  17  Wend.  20. 
52  Swift  v.  Wells,  2  How.  Pr.  79. 

ssQuinn  v.  McDonald,  32  State  Rep.  722,  10  N.  Y.  Supp.  855;  Fromer 
v.  Ottenberg,  36  Misc.  631,  74  N.  Y.  Supp.  366. 
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What  is  a  "long"  account.     No  precise  definition  can 


to  what  constitutes  a  "long"  account.     The  de- 

:i  of  that  question  depends  largely  on  the  discretion  of  the 

It  has  been  said  that  formerly  four  items  were 

Scient  to  constitute  a  long  account,55  but  no  such  rule 

its  .it    present.     Every  charge  that  may  be  dissected  and 

buted  over  a  great  number  of  items  does  not  necessarily 

make  a  long  account.56    So  an  action  on  an  account  stated  does 

not  involve  an  examination  of  a  long  account  though  such  an 

of  numerous  items.57     The  best  test  seems  to 

be  whether  the  account  is  so  long  that  the  jury  can  not  keep 

the  items  in  their  mind.     Where  the  number  of  items  to  be 

Litigated  is  n<  eat  that  the  jury  cannot  keep  in  mind  the 

evidence  as  to  each,  and  give  it  proper  weight  and  application, 

a  motion  for  a  compulsory  reference  will  be  denied.58 

Difficult    questions    of   law.     A    compulsory   reference 

should  not  be  ordered  where  the  trial  will  require  the  decision 

•'■»  An  account,  though  containing  many  items,  yet  being  of  a  single 

purchase,  and  made  at  one  time,  is  not  a  long  account.     Stewart  v. 

le,  3  Code  R.  139;  Whitaker  v.  Desfosse,  20  Super.  Ct.    (7  Bosw.) 

ms  is  not  a  long  account.     Parker  v.  Snell,  10  Wend.  577. 

"-■ill  of  fifty  items  delivered  at  one  time  is  not  a  long  account. 

I'r.  79.     A  bill  of  seven  items  on  only  two  differ- 

le  not  a  long  account.     Smith  v.  Brown,  3  How.  Pr.  9.     One 

11  of  lading  of  eleven  different  items  is  not  a  long  account.    Miller  v. 

Hew.  pr.  171.     Five  items  do  not  constitute  a  long  account. 

v.  Mitchell,  19  Abb.  Pr.  286.     A  reference  will  not  be  ordered 

iraif  transactions  between  the  parties  were  few,  although 

of  each  were  numerous.     Farrell  Foundry  &  Mach.  Co.  v. 

Anvi:  Co..  11  Wkly.  Dig.  350.     But  where  plaintiffs 

of  over  ninety  items  each  of  which  was 

ind   would   have  to  be  proved  by  reference  to  plaintiff's 

compulsory  reference  was  proper.     Hibbard  v. 

.1   Alliance  Life  Ins.  Co.,  4  Misc.  422,  53  State  Rep.  517,  24 

v   Mitchell,  19  Abb.  Pr. 

ml  Church,  23  App.  Div.  348,  48  N.  Y. 
E 

.  0  W'kly.  Dig.  18;  Rowell  v.  Giles.  53  How.  Pr.  244; 
^rci   Iron  Co.,  1   Month.  Law  Bui.  20. 
:  x.  V.  616;  Weldenfeld  v.  Woolfolk,  26  Misc. 

71". 
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of  a  difficult  question  of  law,  even  if  it  would  otherwise  be 
proper,  as  involving  the  examination  of  a  long  account.50  lint 
in  order  to  warrant  the  denying  of  a  reference  on  the  ground 
that  questions  of  law  will  arise,  the  court  must  be  satisfied  that 
they  will  be  questions  of  real  difficulty.60  However,  difficult 
questions  of  law,  under  the  statute,  are  not  merely  those  aris- 
ing from  the  facts  presented  by  the  issues,  but  include  ques- 
tions growing  out  of  the  very  character  of  the  issues,  such  as 
questions  of  evidence  on  an  issue  of  fraud.01 

Necessity  that  account  be  main  issue.     The  long  account 

must  be  involved  as  a  direct  and  substantial  issue,62  i.  e.,  it 
must  be  the  immediate  object  of  the  action  or  of  the  defense 
and  not  the  incidental  or  collateral  object/'"  If  independent 
issues  are  raised  by  the  pleadings  or  issues,  in  an  action  triable 
by  the  court,  the  determination  of  which  may  render  an  ac- 
eounting  unnecessary,  they  should  first  be  tried  in  the  proper 
forum.64  But  in  an  action  at  law  which  must  be  tried  by  a 
jury,  the  mere  fact  that  issues  outside  the  account  are  raised 
is  not  alone  enough  to  defeat  the  right  to  a  reference.6411  A  ref- 
erence will  not  be  ordered  in  the  first  instance  if  the  substantial 

•r'"  Magown  v.   Sinclair,   5  Daly,  63. 

eo  Anonymous,  5  Cow.  423. 

6i  Goodyear  v.  Brooks,  27  Super.  Ct.  (4  Rob.)   682. 

62  Smith  v.  New  York  Cent.  &  H.  R.  R.  Co.,  29  Misc.  439,  61  N.  Y. 
Supp.  934;  George  F.  Lee  Coal  Co.  v.  Meeker,  43  Misc.  162,  88  N.  Y. 
Supp.  190. 

es  Camp  v.  Ingersoll,  86  N.  Y.  433;  Blake  v.  Harrigan,  20  Civ.  Proc. 
R.  (Browne)  424,  14  N.  Y.  Supp.  663;  Reiser  v.  Plath,  36  State  Rep.  24. 

64  Malone  v.  Saints  Peter  &  Paul's  Church,  172  N.  Y.  269;  Empire 
State  Telephone  &  Telegraph  Co.  v.  Bickford,  142  N.  Y.  224;  Chu  Pawn 
v.  Irwin,  73  Hun,  182,  25  N.  Y.  Supp.  871;  Cuming  v.  Whiting,  12  Civ. 
Proc.  R.  (Browne)  443,  9  State  Rep.  830,  27  Wkly.  Dig.  9;  Morrison 
v.  Horrocks,  40  Hun,  428.  But  the  fact  that,  in  an  action  for  an  ac- 
counting, which  involves  the  examination  of  a  long  account  on  one 
or  both  sides,  an  issue  is  raised  as  to  the  character  of  the  accounting, 
whether  joint  or  individual,  is  no  reason  for  denying  a  reference,  where 
that  issue  is  interwoven  with  the  account  itself  and  each  of  its  items. 
Owen  v.  Tyng,  N.  Y.  Daily  Reg.,  Jan.  19,  1883. 

64a  Price  v.  Parker,  44  Misc.  582,  90  N.  Y.  Supp.  98;  Boisnot  v.  Wilson, 
95  App.  Div.  489,  88  N.  Y.  Supp.  867. 

N.  Y.  Prac— 161. 
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issue  involved  is  fraud,00  though  an  allegation  in  the  complaint 
wherein  an  accounting  is  sought  that  an  alleged  settlement 
has  been  procured  by  fraud  does  not  affect  the  jurisdiction  of 
the  court  to  refer  the  case  since  it  merely  shows  plaintiff's 
right  to  have  an  accounting  notwithstanding  such  settlement.06 
So  a  compulsory  reference  is  not  authorized  by  reason  of  the 
fact  that  an  examination  of  the  defendant's  accounts  with 
third  persons  will  be  necessary  to  determine  the  collateral  ques- 
tion of  his  solvency  at  the  time  of  alleged  misrepresentations.07 
But  if  an  examination  of  an  account  is  necessary  to  establish 
the  debt  which  it  is  the  object  of  the  action  to  recover  by  set- 
ting aside  a  fraudulent  conveyance,  the  account  does  not  pre- 
sent a  collateral  or  subsidiary  issue.68  The  examination  of  a 
long  account,  which  the  Code  contemplates,  is  something  more 
than  mere  formal  proof  of  its  existence.  It  imports  an  actual 
contest  as  to  the  correctness  of  the  different  charges,  or  at 
least,  of  several  of  them ;  a  prolonged  examination  of  witnesses 
upon  the  issue,  conflicting  proof,  and  a  judicial  inquiry  and 
determination  as  to  each  one  of  numerous  litigated  items.0" 

Effect  of  joinder  of  causes  of  action.  A  defendant  can- 
not be  defeated  of  his  right  to  a  trial  by  jury  by  the  act  of 
plaintiff  in  joining  in  the  complaint  causes  of  action  which 
are  not  referable  with  those  which  are  referable,  where  his 
purpose  is  to  secure  a  reference  of  all  the  causes  of  action,70 
but  this  does  not  prevent  a  reference  where  several  causes  of 
action  are  set  forth  but  they  all  arise  from  one  transaction,  so 

Be  Morrison  v.  Horrocks,  40  Hun,  428;  Bamberger  v.  Fire  Ass'n,  58 
Super.  Ct.  (26  J.  &  S.)  244,  10  N.  Y.  Supp.  229.  An  action  will  not 
be  referred  where  the  right  to  the  account  depends  upon  a  finding  of 
fraud  alleged  to  have  been  practiced  upon  the  defendant.  Tapscott  v. 
Knowlton,  6  State  Rep.  539.  26  Wkly.  Dig.  290. 
Rowland  v.  Rowland,  141  N.  Y.  485. 
67  Keller  v.  Payne,  51  Hun,  316,  4  N.  Y.  Supp.  227. 

National  Shoe  &  Leather  Bank  v.  Baker,  148  N.  Y.  581. 

issldy  \.  MeFarland,  139  N.  Y.  201. 
Connor  v.  .Jackson,  53  App.  Div.  322,  65  N.  Y.  Supp.  693;   Place  v. 
Chesebrough,  63  N.  V.  315.     See,  also,  Peabody  v.  Cortada,  50  State  Rep. 
743,  21   N.  V    Supp.  680;  Evans  v.  Kalbfleisch,  36  Super.  Ct.  (4  J.  &  S.) 
4.'.".   I''.  Abb.   IT.   (N.  S.)    13. 
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that  it  would  have  been  proper  to  state  it  as  one  cause  of  ac- 
tion composed  of  different  items.71 

Pleading's  to  be  considered.     It  is  often  stated  that  the 

referability    of    an    action    depends    on    the    complaint.     This 
statement  is  misleading.     The  rule  is  true  only  to  this  extent: 

1.  If  the  complaint  is  based  on  contract  and  a  long  account 
is  involved,  the  right  to  a  reference  of  the  cause  of  action 
cannot  be  defeated  by  an  answer  setting  up  defenses  based 
on  a  tort  or  counterclaims  which  are  not  referable.72  But  only 
the  issues  raised  by  the  complaint  and  the  denials  and  de- 
fenses thereto  set  up  in  the  answer  should  be  referred.  De- 
fendant is  entitled  to  a  jury  trial  of  the  issues  raised  by  his 
counterclaim  if  they  do  not  involve  a  long  account.73 

2.  If  the  cause  of  action  set  out  in  the  complaint  is  not  re- 
ferable and  the  same  is  put  at  issue  by  the  answer,  the  court 
has  not  power  to  order  a  reference  without  consent  of  par- 
ties, although  the  answer  sets  up  a  counterclaim  involving  a 
long  account.74  Should  the  counterclaim  require  examination, 
a  reference  can  be  ordered  as  to  it  after  trial  of  the  issues.75 

But  where  the  answer  sets  up  affirmative  defenses  which 
show  that  the  action  will  involve  the  examination  of  a  long  ac- 
count, a  motion  for  a  compulsory  reference  should  be  granted, 
though  there  is  nothing  in  the  complaint  to  indicate  the  ne- 
cessity of  a  reference.76  So  if  the  defendant  does  not  deny  the 
cause  of  action  but  relies  solely  on  his  counterclaim  which  in- 
volves a  long  account,  a  reference  may  be  ordered  though  the 
cause  of  action  set  up  in  the  complaint  is  not  referable. 

Illustrations  of  rule  as  applied  to  particular  actions. 

An  action  in  which  a  reference  is  often  applied  for  is  an  ac- 

7i  Connor  v.  Jackson,  53  App.  Div.  322,  65  N.  Y.  Supp.  693. 

"Welsh  v.  Darragh,  52  N.  Y.  590. 

73  Hoffman  House  v.  Hoffman  House  Cafe,  36  App.  Div.  176,  55  N. 
Y.  Supp.  763;  McAleer  v.  Sinnott,  30  App.  Div.  318,  51  N.  Y.  Supp. 
956. 

7*Steck  v.  Colorado  Fuel  &  Iron  Co.,  142  N.  Y.  236;  Townsend  v. 
Hendricks,  40  How.  Pr.  143;  Untermyer  v.  Beinhauer,  105  N.  Y.  521. 

75  Id. 

76  Guaranty  Trust  Co.  v.  Robinson,  31  Misc.  277,  64  N.  Y.  Supp.  366; 
Irving  v.  Irving,  90  Hun,  422,  35  N.  Y.  Supp.  744;  Haig  v.  Boyle,  20  Misc. 
155,  45  N.  Y.  Supp.  816. 


2564  REFERENCES.  §   I860 


Art.  II.     When    Authorized. — B.  Compulsory    Reference. 

tion  by  an  attorney  to  recover  for  his  services.  There  has  been 
much  opposition  to  references  in  such  cases,  and  it  has  been 
urged  that  one  lawyer  ought  not  to  pass  on  the  bill  of  another 
lawyer.77  There  is  no  question,  at  present,  however,  of  the 
power  to  order  a  reference  in  such  a  case  provided  a  long 
account  is  actually  involved,78  but  the  trend  of  the  more  re- 
cent decisions  is  to  refuse  a  reference  in  such  cases  unless  it 
can  plainly  be  seen  that  in  consequence  of  the  nature  of  the 
demand  and  of  the  proofs  required  to  sustain  it,  it  will  be 
impracticable  to  try  the  case  with  a  jury.79  The  real  test  is 
whether  so  many  separate  and  distinct  items  of  account  will 
be  litigated  on  the  trial  that  a  jury  cannot  keep  the  evidence 
in  mind  in  regard  to  each  of  the  items  and  give  it  the  proper 
weight  and  application  when  they  retire  to  deliberate  on  their 
verdict.80  In  pursuance  of  this  rule  it  has  been  held  that  a  com- 
pulsory reference  can  not  be  ordered  where  the  claim  was  for 
services  in  four  suits  though  the  bill  of  particulars  contained 
over  a  hundred  items  ;81  or  where  there  were  only  three  sepa- 
rate subjects  of  employment  but  one  hundred  and  fifty  items;82 
or  where  the  services  were  rendered  in  one  action,  four  man- 
damus proceedings,  two  street  openings,  and  in  drawing  con- 
tracts;88 or  where  the  services  embraced  ten  items,  six  of  which 
were  for  consultations,  one  for  counsel  fees  and  consultation, 

»  Bamberger  v.  Duden,  9  State  Rep.  685.  See,  also,  Martin  v.  Wind- 
sor Hotel  Co.,  10  Hun,  304. 

"-  The  cases  refusing  such  reference  all  rest  upon  circumstances  of 
discretion,  or  upon  the  ground  that  the  action  did  not  involve  a  long 
account.  Stebbins  v.  Cowles,  30  Hun,  523,  4  Civ.  Proc.  R.  (Browne) 
302,  66  How.  Pr.  28. 

•■•  Watson  v.  Cooney,  56  Super.  Ct.  (24  J.'  &  S.)  247,  3  N.  Y.  Supp.  211, 
18  State  Rep.  880. 

-pence  v.  Simis,  137  N.  Y.  616.  Reference  held  properly  refused  in 
Hoar  v.  Wallace,  24  App.  Div.  161,  48  N.  Y.  Supp.  748;  Stein  v.  New 
York  News  Pub.  Co.,  47  App.  Div.  550,  62  N.  Y.  Supp.  579.  Held  prop- 
erly granted  in  Clinch  v.  Henck,  49  App.  Div.  183,  62  N.  Y.  Supp.  1058; 
Lewis  v.  Snook,  88  App.  Div.  343,  84  N.  Y.  Supp.  634. 
Bpence  V.  Simis,  137  N.  Y.  616. 

•  Feeter  v.  Arkenburgh,  147  N.  Y.  237. 

•  Hedges  v.  Methodist  Protestant  Church.  23  App.  Div.  347,  48  N.  Y. 
Supp.   154. 
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one  for  drawing  complaint,  one  for  demanding  property  from 
sheriff,  and  one  for  attendance  on  justification  of  bail,  and  all 
pertaining  to  two  matters  only.84  A  reference  will  not  be 
ordered  if  the  only  question  is  as  to  the  value  of  the  services. s5 
nor  if  the  services  were  all  rendered  in  one  action86  or  under 
one  general  retainer,87  nor  if  a  gross  charge  is  made  for  the 
entire  services.88  The  fact  that  the  services  consist  of  distinct 
steps  and  proceedings  which  may  be  stated  in  numerous  sepa- 
rate items  does  not  make  the  attorney's  bill  a  long  account."' 
So  the  making  out  of  a  bill  of  particulars  specifying  the  items 
does  not  make  a  "long  account."90  But  where  plaintiff  sues 
for  services  rendered  under  several  retainers  and  the  services 
claimed  are  numerous  and  complex,  it  is  proper  to  refer  the 


ease.91 

The  same  rules  apply  to  an  action  by  a  physician  to  recover 
for  his  services.  But  a  physician's  action  for  services  during 
a  period  of  time  when  by  special  agreement  he  was  to  devote 
his  entire  time  to  the  service  of  the  defendant's  testator  to  the 
exclusion  of  all  other  business  so  far  as  he  might  be  required, 
and  in  which  he  bases  his  claim  upon  the  per  diem  value  of 
his  services  during  such  period,  does  not  involve  the  examina- 
tion of  a  long  account,  and  is  not  properly  referable.92     Other 

s*  Merritt  v.  Vigelius,  28  Hun,  420. 

ss  Cantine  v.  Russell,  168  N.  Y.  484;  Hull  v.  Allen,  4  Civ.  Proc.  R. 
(Browne)  300,  66  How.  Pr.  124;  Adams  v.  City  of  Utica,  6  Civ.  Proc. 
R.  (Browne)  294;  Flanders  v.  Odell,  16  Abb.  Pr.  (N.  S.)  247,  2  Hun, 
664;  Davis  v.  Walsh,  48  Super.  Ct.  (16  J.  &  S.)   515. 

se  Randall  v.  Sherman,  131  N.  Y.  669;  Abbott  v.  Corbin,  22  App.  Div. 
584,  48  N.  Y.  Supp.  103;  Fitch  v.  Volker  &  Felthousen  Mfg.  Co.,  70 
Hun,  71,  53  State  Rep.  443,  23  N.  Y.  Supp.  1103;  Tracy  v.  Stearns,  61 
How.  Pr.  265,  24  Hun,  662;  Benn  v.  First  Nat.  Bank,  19  Wkly.  Dig. 
206. 

8T  Cantine  v.  Russell,  168  N.  Y.  484,  which  followed  Feeter  v.  Arken- 
burgh,  147  N.  Y.  237. 

ss  Martin  v.  Gould,  13  Civ.  Proc.  R.  (Browne)  45;  Van  Slyck  v.  Inger- 
soil,  13  Civ.  Proc.  R.   (Browne)    48. 

so  Estes  v.  Dean,  1  App.  Div.  35,  36  N.  Y.  Supp.  747;  Randall  v.  Sher- 
man, 131  N.  Y.  669. 

ao  Randall  v.  Sherman,  131  N.  Y.  669. 

si  Richards  v.  Stokes,  1  App.  Div.  305,  37  N.  Y.  Supp.  246. 

92  Simmons  v.  Bigelow,  24  State  Rep.  806,  6  N.  Y.  Supp.  435. 
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familiar  examples  of  actions  in  which  a  compulsory  reference 
is  ordered  where  a  long  account  is  involved  are  actions  for 
work  done  and  materials  furnished;93  actions  for  goods  sold 
and  delivered;9*  actions  for  money  had  and  received95  where 
the  action  is  based  on  a  contract  rather  than  a  tort;9G  and  ac- 
tions to  foreclose  a  mechanic's  lien;97  but  an  action  on  an  in- 

&3  Deeves  v.  Metropolitan  Realty  Co.,  6  Misc.  91,  55  State  Rep.  399,  26 
X.  Y.  Supp.  23;  Continental  Bank  Note  Co.  v.  Industrial  Exhibition 
Co.,  1  Hun,  118.  Where  the  schedule  made  a  part  of  the  complaint  sets 
out  a  large  number  of  items  of  supplies  furnished  for  a  restaurant,  and 
of  work  done,  during  three  years,  entailing  the  examination  of  a  long 
account,  the  answer  does  not  relieve  the  plaintiff  from  making  proof 
of  each  item,  by  admitting  the  furnishing  within  the  dates  specified 
of  certain  goods  and  services,  where  it  denies  all  other  allegations  of 
the  complaint;  and  a  reference  of  the  issues  so  raised  is  proper.  Hoff- 
man House  v.  Hoffman  House  Cafe,  36  App.  Div.  176,  55  N.  Y.  Supp.  763. 
But  the  action  will  not  be  referred  where  no  value  was  to  be  ascertain- 
ed, that  having  been  fixed  by  the  contract,  but  performance  only  had  to 
be  proved.    De  Graff  v.  MacKinley,  38  Super.  Ct.  (6  J.  &  S.)  203. 

MRoberson  v.  Murray,  73  Hun,  490,  26  N.  Y.  Supp.  480;  Canda  v. 
Robbins,  28  State  Rep.  394,  7  N.  Y.  Supp.  895;  Sage  v.  Shepard  & 
Morse  Lumber  Co.,  76  Hun,  134,  57  State  Rep.  329,  27  N.  Y.  Supp.  559; 
Cochrane  Carpet  Co.  v.  Howells,  86  Hun,  243,  67  State  Rep.  51,  33  N. 
Y.  Supp.  309.  Reference  may  be  ordered  even  though  defendant  ad- 
mits the  number  and  quantity  but  not  the  articles  charged  (Welsh  v. 
Darragh,  52  N.  Y.  590)  or  the  answer  counterclaims  damages  for  breach 
of  warranty  and  fraud  (Id.).  Reference  refused  in  Childs  v.  Mayer, 
24  State  Rep.  343,  5  N.  Y.  Supp.  340  and  in  Spence  v.  Simis,  137  N.  Y. 
616. 

••■■  Shipman  v.  Bank  of  New  York  State,  25  State  Rep.  210,  6  N.  Y. 
Supp.  292;  City  of  New  York  v.  Genet,  4  Hun,  658,  67  Barb.  275;  People 
v.  Wood,  121  N.  Y.  522.     This  is  so  notwithstanding  unnecessary  allega- 
of  conversion  in  the  complaint.     Town  of  Westchester  v.  Hender- 
son, 21  Wkly.  Dig.  237;  Silver  Min.  Co.  v.  Knowlton,  6  State  Rep.  526. 
references  In  actions  by  client  to  recover  money  in  hands  of  at- 
•  ■  Burt  v.  Nans,  73  Hun,  574,  26  N.  Y.  Supp.  184  and  Paulison 
v.  Field,  22  Wkly.  Dig.  48. 

beld    t.ased   on  contract.     Vilmar  v.  Schall,   61  N.   Y.   564; 

v.    Mi  ban,  4   Misc.  614,  24  N.  Y.  Supp.  112;    People  v.  Peck,  57 

How.   I'r.  315      Action  held  based  on  tort.    Willard  v.  Doran  &  Wright 

•  in.   102,  1   X.  Y.  Supp.  345,  588. 

•■•  Weber  v.   Hearn,  7  App.  Div.  306,  40  N.  Y.  Supp.  273;   Tooker  v. 

do,   11    Hun.   154.     But  a  reference  of  proceedings  to  foreclose  a 


§   1861  REFERENCES.  2567 

Art.   II.     When    Authorized. — B.  Compulsory    Reference. 

suranee  policy  will  not  be  referred  merely  because  the  proofs 
of  loss  consist  of  numerous  items,98  nor  will  an  action  on  a  ne- 
gotiable instrument  merely  because  the  consideration  is  at- 
tacked and  many  items  of  account  go  to  make  up  the  amount 
of  the  note." 

Reference  as  matter  of  right.     A  reference  where  a  long 

account  is  involved  is  not  a  matter  of  right  but  rests  in  the 
discretion  of  the  court,100  which  will  not  be  interfered  with  by 
the  appellate  division  except  where  clearly  abused,101  and  is 
not  reviewable  in  the  court  of  appeals.102  The  judge  may  re- 
fuse a  reference  no  matter  how  long  an  account  will  have  to 
be  examined,  if,  in  his  opinion,  the  ends  of  justice  will  best 
be  promoted  thereby.103 

§  1861.     Examination  of  long  account  in  actions  triable  by  the 
court. 

The  Code  provides  that  in  an  action  triable  by  the  court 
without  a  jury,  a  reference  may  be  made  to  decide  the  whole 
issue  or  any  of  the  issues,  or  to  report  the  referee's  finding 
on  one  or  more  specific  questions  of  fact  involved  in  the  is- 
sue.104    This  provision  applies  to  both  common  law  and  equity 

mechanic's  lien  must  be  of  the  whole  matter.  Sheahy  v.  Tomlinson,  1 
Wkly.  Dig.  24. 

as  Brink  v.  Republic  Fire  Ins.  Co.,  2  T.  &  C.  550;  Freeman  v.  Atlantic 
Mut.  Ins.  Co.,  13  Abb.  Pr.  124.  Contra,  Lewis  v.  Irving  Fire  Ins.  Co., 
15  Abb.  Pr.  303,  note;  appeal  dismissed  15  Abb.  Pr.  140,  note;  Batchelor 
v.  Albany  City  Ins.  Co.,  6  Abb.  Pr.  (N.  S.)  240,  37  How.  Pr.  399,  31 
Super.  Ct.    (1  Sweeny)    346. 

99  Brian  v.  Williams,  24  Misc.  392,  53  N.  Y.  Supp.  551.  Compare,  how- 
ever, Haig  v.  Boyle,  20  Misc.  155,  45  N.  Y.  Supp.  816,  where  a  counter- 
claim was  interposed. 

ioo  Wheeler  v.  Falconer,  30  Super.  Ct.  (7  Rob.)  45.  The  power  to  re- 
fer actions  as  involving  a  long  account  is  more  for  the  convenience  of 
the  court  than  as  conferring  a  right  on  the  parties.  Goodyear  v.  Brooks, 
27  Super.  Ct.   (4  Rob.)   682,  2  Abb.  Pr.   (N.  S.)   296. 

ioi  Allentown  Rolling  Mills  v.  Dwyer,  26  App.  Div.  101,  49  N.  Y.  Supp. 
624. 

102  Martin  v.  Windsor  Hotel  Co.,  70  N.  Y.  101. 

103  Harris  v.  Aktiebolaget  Separator,  21  State  Rep.  104,  4  N.  Y.  Supp. 
126. 

104  Code  Civ.  Proc.  §  1013.     Action  to  set  aside  fraudulent  conveyances. 
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familiar  examples  of  actions  in  which  a  compulsory  reference 
is  ordered  where  a  long  account  is  involved  are  actions  for 
work  done  and  materials  furnished;93  actions  for  goods  sold 
and  delivered;1'4  actions  for  money  had  and  received05  where 
the  action  is  based  on  a  contract  rather  than  a  tort;00  and  ac- 
tions to  foreclose  a  mechanic's  lien;97  but  an  action  on  an  in- 

»«  Deeves  v.  Metropolitan  Realty  Co.,  6  Misc.  91,  55  State  Rep.  399,  26 
N.  V.  Supp.  23;  Continental  Bank  Note  Co.  v.  Industrial  Exhibition 
Co..  1  Hun,  118.  Where  the  schedule  made  a  part  of  the  complaint  sets 
out  a  large  number  of  items  of  supplies  furnished  for  a  restaurant,  and 
of  work  done,  during  three  years,  entailing  the  examination  of  a  long 
account,  the  answer  does  not  relieve  the  plaintiff  from  making  proof 
of  each  item,  by  admitting  the  furnishing  within  the  dates  specified 
of  certain  goods  and  services,  where  it  denies  all  other  allegations  of 
the  complaint;  and  a  reference  of  the  issues  so  raised  is  proper.  Hoff- 
man House  v.  Hoffman  House  Cafe,  36  App.  Div.  176,  55  N.  Y.  Supp.  763. 
But  the  action  will  not  be  referred  where  no  value  was  to  be  ascertain- 
ed, that  having  been  fixed  by  the  contract,  but  performance  only  had  to 
be  proved.     De  Graff  v.  MacKinley,  38  Super.  Ct.  (6  J.  &  S.)  203. 

'■>*  Roberson  v.  Murray,  73  Hun,  490,  26  N.  Y.  Supp.  480;  Canda  v. 
Robbins,  28  State  Rep.  394,  7  N.  Y.  Supp.  895;  Sage  v.  Shepard  & 
Morse  Lumber  Co.,  76  Hun,  134,  57  State  Rep.  329,  27  N.  Y.  Supp.  559; 
Cochrane  Carpet  Co.  v.  Howells,  86  Hun,  243,  67  State  Rep.  51,  33  N. 
Y.  Supp.  309.  Reference  may  be  ordered  even  though  defendant  ad- 
mits the  number  and  quantity  but  not  the  articles  charged  (Welsh  v. 
Darragh,  52  N.  Y.  590)  or  the  answer  counterclaims  damages  for  breach 
of  warranty  and  fraud  (Id.).  Reference  refused  in  Childs  v.  Mayer, 
24  State  Rep.  343,  5  N.  Y.  Supp.  340  and  in  Spence  v.  Simis,  137  N.  Y. 
616. 

-t.ipman  v.  Bank  of  New  York  State,  25  State  Rep.  210,  6  N.  Y. 

Sui. p.  292;  City  of  New  York  v.  Genet,  4  Hun,  658,  67  Barb.  275;  People 

v.  Wood,  1-1  X.  Y.  522.     This  is  so  notwithstanding  unnecessary  allega- 

of  conversion  in  the  complaint.     Town  of  Westchester  v.  Hender- 

BOn,  24  Wkly.  Dig.  237:   Silver  Min.  Co.  v.  Knowlton,  6  State  Rep.  526. 

references  in  actions  by  client  to  recover  money  in  hands  of  at- 

•    Burt  v.  Nans,  73  Hun,  574,  26  N.  Y.  Supp.  184  and  Paulison 

eld,  22  Wkly,  Dig.  48. 

Action    held    based    on   contract.     Vilmar   v.   Schall,   61  N.   Y.    564; 

v.    Mihan,    »    Misc.   614,  24   N.  Y.  Supp.  112;    People  v.  Peck,  57 

How    Pr.  316      Action  held  based  on  tort.     Willard  v.  Doran  &  Wrright 

18  Hun,   102,  1   X.  V.  Supp    345,  588. 

■■  Weber  v.  Hearn,  7  App.  Div.  306,   10  X.  Y.  Supp.  273;   Tooker  v. 

do,   11    Hun,   154.     Bui   a   reference  of  proceedings  to  foreclose  a 
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surance  policy  will  not  be  referred  merely  because  the  proofs 
of  loss  consist  of  numerous  items,"s  nor  will  an  action  on  a  ne- 
gotiable instrument  merely  because  the  consideration  is  at- 
tacked and  many  items  of  account  go  to  make  up  the  amount 
of  the  note."9 

Reference  as  matter  of  right.     A  reference  where  a  long 

account  is  involved  is  not  a  matter  of  right  but  rests  in  the 
discretion  of  the  court,100  which  will  not  be  interfered  with  by 
the  appellate  division  except  where  clearly  abused,101  and  is 
not  reviewable  in  the  court  of  appeals.102  The  judge  may  re- 
fuse a  reference  no  matter  how  long  an  account  will  have  to 
be  examined,  if,  in  his  opinion,  the  ends  of  justice  will  best 
be  promoted  thereby.103 

jj  1861.  Examination  of  long  account  in  actions  triable  by  the 
court. 
The  Code  provides  that  in  an  action  triable  by  the  court 
without  a  jury,  a  reference  may  be  made  to  decide  the  whole 
issue  or  any  of  the  issues,  or  to  report  the  referee's  finding 
on  one  or  more  specific  questions  of  fact  involved  in  the  is- 
sue.104    This  provision  applies  to  both  common  law  and  equity 

mechanic's  lien  must  be  of  the  whole  matter.  Sheahy  v.  Tomlinson,  1 
Wkly.  Dig.  24. 

98  Brink  v.  Republic  Fire  Ins.  Co.,  2  T.  &  C.  550;  Freeman  v.  Atlantic 
Mut.  Ins.  Co.,  13  Abb.  Pr.  124.  Contra,  Lewis  v.  Irving  Fire  Ins.  Co., 
15  Abb.  Pr.  303,  note;  appeal  dismissed  15  Abb.  Pr.  140,  note;  Batchelor 
v.  Albany  City  Ins.  Co.,  6  Abb.  Pr.  (N.  S.)  240,  37  How.  Pr.  399,  31 
Super.  Ct.    (1  Sweeny)    346. 

as  Brian  v.  Williams,  24  Misc.  392,  53  N.  Y.  Supp.  551.  Compare,  how- 
ever, Haig  v.  Boyle,  20  Misc.  155,  45  N.  Y.  Supp.  816,  where  a  counter- 
claim was  interposed. 

ioo  Wheeler  v.  Falconer,  30  Super.  Ct.  (7  Rob.)  45.  The  power  to  re- 
fer actions  as  involving  a  long  account  is  more  for  the  convenience  of 
the  court  than  as  conferring  a  right  on  the  parties.  Goodyear  v.  Brooks, 
27  Super.  Ct.   (4  Rob.)   682,  2  Abb.  Pr.   (N.  S.)   296. 

ioi  Allentown  Rolling  Mills  v.  Dwyer,  26  App.  Div.  101,  49  N.  Y.  Supp. 
624. 

102  Martin  v.  Windsor  Hotel  Co.,  70  N.  Y.  101. 

103  Harris  v.  Aktiebolaget  Separator,  21  State  Rep.  104,  4  N.  Y.  Supp. 
126. 

104  Code  Civ.  Proc.  §  1013.     Action  to  set  aside  fraudulent  conveyances. 
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actions.10'  It.  however,  must  be  read  in  connection  with  what 
precedes,  and  .so  read  the  rule  is  that  only  issues  of  fact  are 
referable  and  theD  only  where  the  trial  will  require  the  ex- 
amination of  a  long  account  on  either  side  and  will  not 
require  the  decision  of  difficult  questions  of  law.10G  For  in- 
stance,  there  is  no  authority  for  the  ordering  of  a  reference  of 
tin-  question  of  past  damages  in  an  action  against  an  elevated 
railroad  for  an  injunction  and  damages,  after  the  easements 
have  been  acquired  by  direction  of  the  court  and  the  awards 
paid,  since  in  such  a  case  no  long  account  is  involved.107  So 
tli--  court  cannot,  where  it  refuses  to  grant  a  decree  for  spe- 
cific performance,  refer  plaintiff's  demand  for  damages.108  In 
an  action  for  an  accounting,  a  reference  should  not  be  ordered 
to  take  and  state  the  accounts  until  after  it  has  been  determin- 
ed  by  an  interlocutory  judgment  that  the  plaintiffs  are  entitled 
to  an  accounting.109 

Reference  to  report  on  one  or  more  specific  questions  of 

fact.  The  last  clause  of  the  Code  section  under  consideration 
authorizes  a  reference  "to  report  the  referee's  finding,  on  one 

or  more  s| itir-  questions  of  fact,  involved  in  the  issue."    The 

question  arises  whether  this  clause  applies  only  where  the  trial 

National  Shoe  &  Leather  Bank  v.  Baker,  148  N.  Y.  581.  Action  to 
'>se  a  mortgage.  Central  Trust  Co.  v.  New  York  City  &  N.  R. 
Co.,  18  Ahb.  N.  C.  381,  4  State  Rep.  639,  42  Hun,  602.  Actions  between 
partners  for  an  accounting  where  the  right  to  an  accounting  is  not  in 
issue.  Streat  v.  Rothschild,  12  Abb.  N.  C.  383,  12  Daly,  95;  Rutty 
v.  Person,  12  Abb.  N.  C.  353;  McCall  v.  Moschowitz,  14  Daly,  16,  10 
Civ.  Proc.  R.  107.  A  reference  cannot  be  ordered  to  state  the  interest 
of  partners  in  the  firm  assets,  but,  after  the  interest  has  been  ascer- 
:  a  reference  to  take  the  account  is  proper.  Magennis  v.  Scheid, 
72  Stat-  Rep.  432,  ::•;  X.  Y.  Supp.  1030. 

haii"  v.  Liverpool  &  L.  &  G.  Ins.  Co.,  21  Hun,  259. 
i  bayer  v,  McNaughton,  117  N.  Y.  ill. 
"Jacqueliu   v.  Manhattan  Ry.  Co.,  12  Misc.  330,  65  State  Rep.  787, 
V    Supp 
•  Standard  Fashion  ('<>.  v.  Siegel-Cooper  Co.,  44  App.  Div.  121,  132, 
50  N.  V.  Supp.  7::'.«. 

plan  v.  Underhill,  71   Aim..  Div.  559,  76  N.  Y.  Supp.  95;  Brennan 
"    H   App    l»i\     396,  61    N    V.  Supp,  6;    Knox  v.  Cleason,  63  App. 
:    X    V    Supp.  213.     Compare  Boisnot  v.  Wilson,  95  App.  Div. 
N    V    Supp    867 
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requires  the  examination  of  a  long  account  and  does  not  in- 
volve difficult  questions  of  law.  The  court  of  common  pleas 
has  so  held,110  and  the  decision  was  affirmed  by  the  court  of 
appeals  which  did  not,  however,  pass  on  this  precise  point.111 
The  court  of  appeals  had  previously  laid  down  dictum  that  the 
court  has  power  to  refer  one  or  more  specific  questions  of  fact 
involved  in  the  issue,  not  to  determine  hut  to  report  upon  for 
the  information  of  the  court,  and  the  court  is  not  bound  by 
any  finding  or  ruling  of  the  referee  in  such  case  but  can  adopt 
the  findings,  or  from  the  testimony  make  new  ones.112  It 
would  seem  that  the  court  has  no  power,  under  this  clause,  to 
make  a  compulsory  order  directing  the  evidence  to  be  taken 
before  a  referee,  and  the  cause  to  be  brought  on  for  trial  be- 
fore the  court  upon  the  pleadings  and  the  evidence  so  taken.11-5 

Order  of  trial  of  issues.     Where  a  reference  is  made 

without  the  consent  of  the  opposing  party,  to  report  upon  a 
specific  question  of  fact  involved  in  the  issue,  and  the  deter- 
mination of  one  or  more  other  issues  is  necessary  in  order  to 
enable  the  court  to  render  judgment,  they  must  be  tried,  either 
before  or  after  the  filing  of  the  report,  as  the  court  directs, 
and  either  by  a  jury,  or  by  the  court,  without  a  jury,  as  the 
case  requires.  Where  they  are  tried  by  a  jury,  application 
for  judgment  must  be  made  upon  the  verdict  and  the  report.111 

§  1862.     Reference  of  incidental  questions. 

The  Code  provides  that  ' '  The  court  may  likewise,  of  its  own 
motion,  or  upon  the  application  of  either  party,  without  the 
consent  of  the  other,  direct  a  reference  (1)  to  take  an  account, 
and  report  to  the  court  thereon,  either  with  or  without  the  tes- 
timony, after  interlocutory  or  final  judgment,  or  where  it  is 

no  Doyle  v.  Metropolitan  El.  R.  Co.,  1  Misc.  376,  381,  20  N.  Y.  Supp. 
865.     To  same  effect,  Barnes  v.  West,  16  Hun,  68. 

in  Doyle  v.  Metropolitan  El.  Ry.  Co.,  136  N.  Y.  505. 

ii2Drexel  v.  Pease,  129  N.  Y.  96.  See,  also,  Central  Trust  Co.  v. 
New  York  City  &  N.  R.  Co.,  18  Abb.  N.  C.  381,  42  Hun,  602,  4  State  Rep. 
639,  25  Wkly.  Dig.  520. 

us  Farmers'  Nat.  Bank  of  Malone  v.  Houston,  44  Hun,  567. 

H4  Code  Civ.  Proc.  §  1014 
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necessary  to  do  so,  for  the  information  of  the  court ;  and  also 
(2)  to  determine  and  report  upon  a  question  of  fact,  arising 
in  any  stage  of  the  action,  upon  a  motion,  or  otherwise,  except 
upon  the  pleadings."115  References  of  this  kind  are  also  pro- 
vided for,  by  special  Code  provisions,  in  various  actions  and 
special  proceedings,  such  as  partition  and  divorce  actions,  but 
such  references  will  be  considered  in  subsequent  chapters  ex- 
cept in  so  far  as  general  rules  applicable  to  all  references  of 
this  kind  are  involved.  So  the  right  to  a  reference  on  the 
hearing  of  particular  motions  is  provided  for  by  many  Code 
provisions  scattered  throughout  the  Code  which  have  been, 
and  will  be,  considered  in  connection  with  such  motions. 

Reference  to  take  an  account.     The  first  part  of  the 

above  Code  section  authorizes  a  reference  "to  take  an  account, 
and  report  to  the  court  thereon,  either  with  or  without  the 
testimony,  after  interlocutoiy  or  final  judgment,  or  where  it 
is  necessary  to  do  so,  for  the  information  of  the  court."  The 
words  imply  a  power  in  the  referee  to  decide,  or  at  least  to 
make  findings,  though  the  ultimate  decision  remains  with  the 
court.116  The  clause  would  be  clearer  if  the  phrase  "or  where 
it  is  necessary  to  do  so,  for  the  information  of  the  court" 
was  omitted.  It  is  submitted  that  this  last  phrase  refers  to 
an  account  but  obviates  the  necessity  of  an  interlocutory  or 
final  judgment  as  a  condition  precedent. 

Reference  on  collateral  matters.     The  second  part  of 

the  Code  section  under  consideration  authorizes  a  reference 
"to  determine  and  report  on  a  question  of  fact,  arising  in  any 
stage  of  the  action,  on  a  motion,  or  otherwise,  except  on  the 
pleadings."117     This  clause  contains  no  authority  to  order  a 

us  Code  Civ.  Proc.  §  1015. 

us  Doyle  v.  Metropolitan  El.  Ry.  Co.,  136  N.  Y.  505,  510. 

ii"  Reference  on  motion  to  open  a  default.  Martin  v.  Hodges,  45 
Hun,  38,  9  State  Rep.  423,  27  Wkly.  Dig.  47;  Dovale  v.  Ackermann,  27 
State  Rep.  895,  7  N.  Y.  Supp.  833.  On  motion  to  cancel  a  judgment. 
Dwight  v.  St.  John,  25  N.  Y.  203;  Clark  v.  Brooks,  26  How.  Pr.  277. 
On  motion  to  set  aside  a  judgment.  Kinney  v.  Meyer,  32  State  Rep. 
545,  10  N.  Y.  Supp.  448;  Killian  v.  Washington,  2  Code  Rep.  78.  On 
motion  to  vacate  an  order  of  arrest.  Barron  v.  Sanford,  6  Abb.  Pr. 
320,  note,  14  How.  Pr.  443;  Stelle  v.  Palmer,  7  Abb.  Pr.  181. 
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reference  "to  take  testimony"  but  only  "to  determine"  a 
question  of  fact  and  report  such  determination  to  the  court.118 
Furthermore  no  question  can  be  referred  which  arises  on  the 
pleadings.  The  reference  must  be  to  determine  some  fact  that 
arises  collaterally  and  not  directly.119  For  instance,  the  dam- 
ages recoverable  in  an  equity  action  against  an  elevated  rail- 
road company  to  restrain  continuous  trespasses  constitute  an 
issue  in  the  case  which  arises  on  the  pleadings  and  cannot  be 
compulsorily  referred,120  as  does  the  damages  in  an  action  for 
specific  performance.121  In  causes  of  an  equitable  nature, 
where  facts  "other  than  those  presented  by  the  issues  in  the 
pleadings"  are  necessary  to  be  known  to  the  court,  in  order 
to  enable  them  to  frame  the  proper  decree,  the  court  has  pow- 
er, not  only  by  the  Code,  but  as  a  court  of  equity,  to  order  a 
reference  for  the  purpose.122 

References  of  disputed  questions  of  fact  arising  on  motions 
should  only  be  ordered  in  extraordinary  cases,  and  where  such 
such  reference  is  absolutely  necessary  to  determine  questions 
of  vital  importance.123  This  clause  does  not  authorize  a  ref- 
erence to  obtain  the  opinion  of  a  referee  upon  questions  rtof 
law"  arising  upon  a  motion.124  Reference  of  questions  of  fact 
arising  on  a  motion  arc  only  made  for  the  purpose  of  giving 
the  parties  an  opportunity  to  cross-examine  affiants  and  for 
the  introduction  of  additional  testimony  on  the  question  in- 
volved in  the  motion.125 

Reference  in  special  cases  as  provided  for  by  section 

827  of  the  Code.     In  another  chapter  of  the  Code,  the  follow- 

n8  But  compare  Matter  of  Lord's  Estate,  81  Hun,  590,  30  N.  Y.  Supp. 
1117;  Dean  v.  Driggs,  82  Hun,  561,  31  N.  Y.  Supp.  548;  Frost  v.  Reinach, 
40  Misc.  412,  81  N.  Y.  Supp.  246. 

u&,  120  Doyle  v.  Metropolitan  El.  Ry.  Co.,  136  N.  Y.  505,  511. 

i-i  Standard  Fashion  Co.  v.  Siegel-Cooper  Co.,  44  App.  Div.  121,  132, 
60  N.  Y.  Supp.  739. 

i22Elnore  v.  Thomas,  7  Abb.  Pr.  70. 

izswamsley  v.  H.  L.  Horton  &  Co.,  68  Hun.  549,  52  State  Rep.  767, 
23  N.  Y.  Supp.  85;  Weinberger  v.  Metropolitan  Traction  Co.,  63  App. 
Div.  240,  71  N.  Y.  Supp.  289;  Bucholtz  v.  Florida  East  Coast  Ry.  Co., 
59  App.  Div.  566,  69  N.  Y.  Supp.  682. 

124  Kelly  v.  Charlier,  18  Abb.  N.  C.  416. 

125  Woodward  v.  Musgrave,  14  App.  Div.  291,  43  N.  Y.  Supp.  830. 


2572  REFERENCES.  §    1863 

Art.  III.  Procedure  to  Procure  and  Order. 


ing  provision  is  found:  "Where  a  provision  of  this  act  au- 
thorizes the  court  to  approve  an  undertaking  or  the  sureties 
thereto,  or  to  make  an  examination  or  inquiry,  or  to  appoint 
an  appraiser,  receiver,  or  trustee,  it  may  direct  a  reference  to 
one  or  more  persons  designated  in  the  order,  either  to  make  the 
approval,  examination,  inquiry  or  appointment,  or  to  report 
the  facts  to  the  court,  for  its  action  thereupon.  And  where, 
according  to  the  practice  of  the  court  of  chancery,  on  the  thir- 
ty-first day  of  December,  eighteen  hundred  and  forty-six,  a 
matter  was  referable  to  the  clerk,  or  to  a  master  in  chancery, 
a  court  having  authority  to  act  thereupon,  may  direct  a  ref- 
erence to  one  or  more  persons,  designated  in  the  order,  with 
the  powers  which  were  possessed  by  the  clerk,  or  the  master 
in  chancery,  except  where  it  is  otherwise  specially  prescribed 
by  law. '  '126  Under  this  provision,  a  reference  may  be  ordered 
in  special  proceedings,  such  as  habeas  corpus  proceedings,127  or 
contempt  proceedings,123  or  on  the  application  of  creditors  for 
the  removal  of  an  assignee,129  or  on  a  petition  to  compel  an 
attorney  to  pay  over  money  collected  and  property  with- 
held,130 or  on  an  application  for  substitution  of  attorneys,131  or 
in  mandamus  proceedings.132  But  it  seems  that  the  latter  clause 
does  not  authorize  a  compulsory  order  to  merely  take  testimony 
to  be  used  on  a  trial  before  the  court.133 

ART.  III.  PROCEDURE  TO  PROCURE  AND  ORDER. 

§  1863.     Motion. 
Either  party  may  make  the  motion  or  the  court  may  order 

i2e  Code  Civ.  Proc.   §  827. 

127  People  ex  rel.  Keator  v.  Moss,  6  App.  Div.  414,  39  N.  Y.  Supp.  690; 
Matter  of  Dixon,  11  Abb.  N.  C.  118,  4  Month.  Law  Bui.  84. 

128  Davies  v.  Davies,  20  Abb.  N.  C.  170. 

129  Matter  of  Mellen,  45  State  Rep.  349,  18  N.  Y.  Supp.  515. 

130  Taylor  Iron  &  Steel  Co.  v.  Higgins,  49  State  Rep.  645,  20  N.  Y. 
Supp.  746. 

i3i  Doyle  v.  City  of  New  York,  26  Misc.  61,  56  N.  Y.  Supp.  441. 

isa  Reference  may  be  ordered  irrespective  of  any  power  conferred  by 
statute.  People  ex  rel.  Del  Mar  v.  St.  Louis  &  S.  F.  Ry.  Co.,  19  Abb. 
N.  C.  1,  44  Hun,  552,  7  State  Rep.  415. 

133  Farmers'  Nat.  Bank  v.  Houston,  44  Hun,  567. 


§   1863  REFERENCES.  2573 

Art.  III.  Procedure  to  Procure  and  Order. — Motion. 

a  reference  of  its  own  motion.134  If  the  reference  is  interloc- 
utory, it  is  often  provided  for  by  an  interlocutory  judgment, 
without  any  special  motion  therefor,  as  where  the  reference  is 
to  take  an  account. 

The  motion  should  ordinarily  be  made  at  special  term.135 
The  right  to  move  at  a  trial  term  can  exist  only  when  the  cause 
is  on  the  calendar  ready  for  trial,  and  the  object  is  to  prevent 
its  being  then  tried.136  The  reference  of  a  cause  pending  in 
a  county  court  may  be  ordered  by  that  court.137 

Time   for  motion.     All  the   issues   cannot  be  referred 

until  the  summons  has  been  served  on  the  defendants,138  and 
there  has  been  a  joinder  of  issues,139  though  a  motion  to  refer 
may  be  made  immediately  on  joinder  of  issue  without  waiting 
to  see  if  an  amended  pleading  will  be  served  as  of  course.140 
The  question  of  laches  is  seldom  presented.  In  an  equitable  ac- 
tion, a  reference  may  be  ordered  at  any  stage  of  the  case  when 
it  becomes  manifest  that  to  do  so  willserve  the  ends  of  justice.141 
A  motion  to  refer  incidental  questions  may  be  made  during  the 
trial  or  even  after  interlocutory  or  final  judgment  though  such 
references  are  generally  ordered  of  the  court's  own  motion 
either  on  the  trial  or  by  a  provision  in  the  decision.  And  a 
trial  judge  does  not  lose  the  power  to  order  a  reference  and  to 
name  the  referee  by  omitting  to  do  it  in  the  decision,  so  long 
as  the  decision  clearly  and  evidently  contemplates  the  stating 
of  an  account  between  the  parties,  and  a  judgment  appointing 
a  referee  strictly  carries  out  the  decision  made.142     Noticing 

134  Code  Civ.  Proc.  §§  1013,  1015. 

135  Scudder  v.  Snow,  29  How.  Pr.  95.  Practice  in  first  department, 
see  Dickinson  v.  Earle,  31  App.  Div.  236,  52  N.  Y.  Supp.  615. 

i3G  Wheeler  v.  Falconer,  30  Super.  Ct.  (7  Rob.)  45,  48. 

137  Coy  v.  Rowland,  40  How.  Pr.  385. 

is*  Goodyear  v.  Brooks,  27  Super.  Ct.  (4  Rob.)  682,  2  Abb.  Pr.  (N. 
S.)   29G;   Hawkins  v.  Avery,  32  Barb.  551. 

139  Kimbel  v.  Mason,  61  Hun,  337,  40  State  Rep.  646,  16  N.  Y.  Supp. 
72;  Jansen  v.  Tappen,  3  Cow.  34.  The  order  should  not  be  granted 
without  an  inspection  of  the  pleadings.  Cuthbert  v.  Hutchins,  7  App. 
Div.  251,  40  N.  Y.  Supp.  277. 

no  Enos  v.  Thomas,  4  How.  Pr.  290. 

i*i  Rutty  v.  Person,  49  Super.  Ct.    (17  J.  &  S.)    55. 

i«  Zapp  v.  Miller,  109  N.  Y.  51,  57. 
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the  ease  for  trial  at  a  trial  term  does  not  waive  the  right  to 
move  for  a  reference.143 

Motion  papers.     The  referability  of  an  action  is  not  to 

be  determined  by  the  pleadings  alone  but  the  fact  that  the 
examination  of  a  long  account  will  be  required  may  be  estab- 
lished by  affidavits.144  The  order  should  not,  however,  be 
granted,  merely  on  affidavits  without  an  inspection  of  the 
pleadings.145  The  moving  papers  must  show  that  an  account 
is  necessarily  involved,14'5  and  also  that  the  account  is  a  long 
account.147  Ordinarily  it  is  not  sufficient  to  merely  allege  the 
conclusion  that  the  trial  requires  the  examination  of  a  long  ac- 
count,148 but  such  an  affidavit  may  be  sufficient  where  it  is  not 
contradicted,149  though  it  is  not  conclusive  of  the  fact  even 
where  uncontradicted.150  The  affidavit  must  state  that  issue  is 
joined,151  but  need  not  state  the  place  of  trial,152  though  it  is 
customary  to  do  so.  It  is  not  necessary  to  allege  in  the  mov- 
ing affidavits  that  no  difficult  question  of  law  is  involved, 
though  if  such  an  allegation  is  made  it  is  immaterial  that  it  is 
made  by  the  plaintiff  who  is  not  a  lawyer  where  the  character 
of  the  action  appears  from  the  papers.153  The  affidavit  should 
state  that  no  previous  application  has  been  made  for  the  order 
if  the  application  is  ex  parte.154 

The  affidavit  must  be  made  by  the  party  unless  his  omission 

143  Hong  Kong  &  S.  Banking  Co.  v.  Seely,  7  State  Rep.  496. 

i"De  Graff  v.  Mackinley,  38  Super.  Ct.  (6  J.  &  S.)  203;  Crawford 
v.  Canary,  28  App.  Div.  135,  50  N.  Y.  Supp.  874.  The  pleadings  must  be 
considered  as  they  stand.  Simmons  v.  Bigelow,  53  Hun,  637,  6  N.  Y. 
Supp.  435. 

i^Cuthbert  v.  Hutchins,  7  App.  Div.  251,  40  N.  Y.  Supp.  277. 

i«Kain  v.  Delano,  11  Abb.  Pr.   (N.  S.)   29. 

n- Bates  v.  Eagleton  Mfg.  Co.,  10  Civ.  Proc.  R.   (Browne)   218. 

148  Brown  v.  Miller.  1  Barb.  24;  Knope  v.  Nunn,  75  Hun,  287,  58  State 
Rep.   217,  26  N.  Y.   Supp.  1074. 

"  w  Poor  v.  Bowen,  3  T.  &  C.  759,  1  Hun,  122. 

wo  Evans  v.  Kalbfleisch,  36  Super.  Ct.  (4  J.  &  S.)  450,  458,  16  Abb. 
Pr.   (N.  S.)   13;  Untermeyer  v.  Beinhauer,  105  N.  Y.  521. 

i"i  Jansen  v.  Tappen,  3  Cow.  34;   Dutcher  v.  Wilgus,  2  How.  Pr.  180. 

i- Cleveland  v.  Strong,  2  Cow.  448;  Feeter  v.  Harter,  7  Cow.  478. 

!■•    Millen  v.  Fogg.  37  State  Rep.  366,  13  N.  Y.  Supp.  614. 

in*  Walter  v.  F.  E.  McAllister  Co.,  33  Misc.  562,  68  N.  Y.  Supp.  952. 
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to  make  it  is  excused,155  but  the  affidavit  as  to  the  time  of  join- 
ing issues  and  the  place  of  trial  may  be  made  by  his  attorney.156 
Where  a  compulsory  reference  is  ordered,  the  parties  may 
stipulate  that  in  case  the  motion  is  granted  the  reference  shall 
be  to  a  certain  named  person,  but  where  such  a  stipulation  is 
made  a  part  of  the  moving  papers  the  moving  affidavits  should 
state  that  no  party  is  an  infant. 

Form  of  affidavit. 

[Title  of  action.] 
[Venue.] 
A.  X.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  [or  defendant]  in  the  above  action. 

II.  That  the  above  action  is  brought  to  recover  [state  briefly  the  cause 
of  action]. 

III.  That  issue  was  joined  on  the day  of by  the  service 

of . 

IV.  That  defendant's  answer  [or  plaintiff's  reply]  alleges  [here  state 
defense]. 

V.  That  the  trial  of  the  issue  raised  by  the  aforesaid  pleadings  will 

require  the  examination  of  a  long  account  on  the  side  of  which 

will  consist  of  at  least items  of  charges  [here  state  any  further 

facts  showing  that  a  long  account  will  be  involved,  as  by  showing  dates, 
services,  separate  contracts,  etc.].157 

[Jurat.]  [Signature.] 

Opposing   papers.     Counter-affidavits   may   be   filed  to 


show  either  that  no  account  is  involved,  or  that  the  account  in- 
volved is  not  a  long  one,  or  that  the  account  is  only  collaterally 
involved,  or  that  the  action  is  not  founded  on  contract,  or  that 
difficult  questions  of  law  will  be  involved.  The  opposing  party 
must  show  that  difficult  questions  of  law  will  arise,  since  the 
presumption  is  that  such  questions  will  not  arise,158  by  clearly 
and  distinctly  stating  what  the  points  of  law  are,159  so  as  to 

us  Wood  v.  Crowner,  4   Hill,   548;    Mesick  v.   Smith,  2  How.   Pr.  7; 
Ross  v.  Beecher,  2  How.  Pr.  157;  Little  v.  Bigelow,  2  How.  Pr.  164. 

156  Holmes  v.  Bennett,  28  How.  Pr.  289. 

157  if  the  affidavit  is  made  by  an  attorney,  a  clause  should  be  added 
stating  why  the  affidavit  is  not  made  by  the  party. 

158  Barber  v.  Cromwell,  10  How.  Pr.  351;    Dewey  v.  Field,  13  How. 
Pr.  437. 

159  Lusher  v.  Walton,  1  Caines,  150,  Col.  &  C.  Cas.  206;   Salisbury  v. 
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enable  the  court  to  determine  whether  they  are  of  real  diffi- 
culty.160 

Form  of  affidavit  where  difficult  questions  of  law  are  involved. 

[Title  of  action.] 
[Venue.] 
A.  X.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  [or  defendant]  in  the  above  action. 

II.  That  he  has  fully  and  fairly  stated  the  case  to ,  his  attorney, 

who  resides  at  No. street  in  the  city  of ,  and  that  the  trial 

of  this  action  will  involve  the  decision  of  a  difficult  question  of  law,  as 
he  is  advised  by  said  counsel,  after  such  statement  made  as  aforesaid, 
and  verily  believes. 

III.  That  on  the  trial  of  this  case  [here  state  specifically  what  ques- 
tions of  law  will  arise]. 

[Jurat.]  [Signature.] 

§  1864.     Hearing  and  determination. 

If  the  motion  is  opposed  by  counter-affidavits,  the  question 
is  to  be  determined  by  a  consideration  of  all  the  affidavits  and 
the  pleadings.  And,  as  already  stated,  the  court  may  refer  to 
the  pleadings  to  determine  whether  a  long  account  is  involved 
notwithstanding  there  are  no  counter-affidavits.  The  motion 
should  be  refused  where  the  adverse  party  stipulates  to  admit 
the  correctness  of  the  account,161  but  not  merely  because  the 
action  has  once  been  tried  by  a  jury,162  nor  because  issues  have 
been  framed  for  trial  by  a  jury,163  nor  because  the  opposing 
party  intends  to  apply  for  a  trial  of  the  issues  by  jury,164  nor 

Scott,  6  Johns.  329;  Patterson  v.  Stettauer,  39  Super.  Ct.  (7  J.  &  S.) 
413;  Cass  v.  Cass,  61  Hun,  460,  41  State  Rep.  36,  16  N.  Y.  Supp.  229. 

ieo  Hibbard  v.  Commercial  Alliance  Life  Ins.  Co.,  4  Misc.  422,  53  State 
Rep.  517,  24  N.  Y.  Supp.  332;  George  F.  Lee  Coal  Co.  v.  Meeker,  43 
Misc.   162,  88    N.  Y.   Supp.   190. 

i«i  Mullin  v.  Kelly,  3  How.  Pr.  12;  Seigel  v.  Heid,  36  How.  Pr.  506; 
Day  v.  Jameson,  49  Super.  Ct.  (17  J.  &  S.)  373;  McAndrew  v.  Place,  5 
Hun,  285. 

"■-  Brown  v.  Bradshaw,  8  Super.  Ct.  (1  Duer)  635,  8  How.  Pr.  176. 
Roslyn  Heights  Land  &  Imp.  Co.  v.  Burrowes,  76  Hun,  62,  59  State 
Rep.  609,  27  N.  Y.  Supp.  622. 

'loodyear  v.  Brooks,  27  Super.  Ct.  (4  Rob.)  682,  2  Abb.  Pr.  (N  S.) 
296. 
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because  plaintiff  is  insolvent  and  cannot  pay  referee's  fees  and 
the  action  is  brought  in  bad  faith.165  Entire  failure  to  serve  a 
copy  of  an  account  mentioned  in  a  pleading,  when  demanded, 
is  a  sufficient  answer  to  plaintiff's  motion  for  reference  on  the 
ground  that  the  action  involves  a  long  account,  though  the  rule 
is  otherwise  where  an  insufficient  copy  is  served.166 

Burden  of  proof.  The  burden  is  upon  the  party  apply- 
ing for  a  reference  to  show  by  satisfactory  proof  that  the  case 
is  within  the  excepted  class,  i.  e.,  that  it  is  necessary  to  exam- 
ine a  long  account.167 

§  1865.     Order. 

The  order  is  the  authority  from  which  the  right  of  the  ref- 
eree to  act  proceeds.  It  should  therefore  be  so  explicit  as  to 
enable  the  referee  to  clearly  understand  the  nature  and  extent 
of  the  reference.168  Oftentimes  the  order  takes  the  form  of  a 
direction  in  an  interlocutory  judgment.  The  order  may  re- 
quire the  referee  (1)  to  "decide"  the  whole  issue  of  fact,  or 
(2)  to  "decide"  a  part  of  the  issues  of  fact  on  a  trial,  or  (3) 
to  "report"  the  referee's  findings  on  one  or  more  specific  ques- 
tions of  fact  involved  in  the  issues,  or  (4)  to  take  an  account 
and  "report"  to  the  court,  either  with  or  without  the  testi- 
mony, or  (5)  to  "determine  and  report"  on  a  question  of  fact 
not  arising  on  the  pleadings,  or  (6)  to  report  the  facts  as  au- 
thorized by  section  827  of  the  Code.  If  the  order  is  to  hear 
and  determine  the  whole  issues,  the  words  "hear  and  deter- 
mine" should  be  used,  but  an  order  referring  "the  case"  suffi- 
ciently indicates  that  the  "whole  issue"  is  referred.169  Plow- 
ever,  an  order  in  an  action  for  divorce  appointing  a  referee 
"with  power  to  take  the  testimony  and  report  the  same  with 
his  findings  of  fact  to  the  court"  is,  though  badly  expressed,  a 

165  Place  v.  Chesebrough,  4  Hun,  577. 

166  Schulhoff  v.  Co-operative  Dress  Ass'n,  3  Civ.  Proc.  R.  (Browne) 
412. 

167  Cassidy  v.  McFarland,  139  N.  Y.  201. 

168  See  Walter  v.  F.  E.  McAllister  Co.,  33  Misc.  562,  68  N.  Y.  Supp. 
952. 

leoRenouil  v.  Harris,  4  Super.  Ct.  (2  Sandf.)  641. 

N.  Y.  Prac— 162. 
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reference  to  hear  and  determine.170  If  the  reference  is  of  only 
a  part  of  the  issues,  the  order  should  clearly  indicate  the  pre- 
cise issues  referred. 

If  the  reference  is  merely  to  report  on  one  or  more  questions 
of  fact,  or  to  take  an  account,  i.  e.,  an  interlocutory  reference, 
the  order  usually  states  that  it  appears  to  the  court  that  a  ref- 
erence is  necessary  for  the  information  of  the  court  or  to  en- 
able the  court  to  render  judgment.  The  phrase  "that  the 
court  being  desirous  of  being  advised  on  the  facts,"  etc.,  is  suffi- 
cient where  the  reference  is  made  on  the  hearing  of  a  mo- 
tion.171 But  an  order  referring  a  question  of  fact  arising  on  a 
motion  should  not  direct  the  referee  to  "determine"  the  mat- 
ters arising  on  the  motion  but  should  direct  him  to  hear  the 
proofs  and  to  report  the  same  with  his  opinion.172  On  a  ref- 
erence of  incidental  matters,  the  court  has  the  authority  to  con- 
trol the  proceedings  by  its  order.173  For  instance,  it  may  di- 
rect the  order  in  which  the  persons  to  be  examined  shall  be 
produced  before  the  referee.174  So  it  is  customary  for  the 
order  to  contain  a  provision  as  to  the  bringing  on  of  the  hear- 
ing and  the  length  of  the  notice,  and  to  direct  that  the  parties 
produce  before  the  referee  all  deeds,  books,  and  papers  and 
writings  in  their  custody  or  power  relating  to  the  matter  of 
reference,  and  that  parties  be  examined  as  the  referee  shall 
direct.175  An  order  of  reference  which  directs  the  referee  to 
take  proof  as  to  the  terms  and  conditions  of  a  transaction,  and 
to  report  the  same,  together  with  the  testimony,  to  the  court, 
does  not  confine  him  to  taking  and  submitting  the  testimony, 
but  he  should  find  and  report  the  fact,176 

The  order  should  not  grant  further  or  other  relief  than  that 
Bought  in  the  notice  of  motion. 177  The  court  has  power  to  di- 
red   a  reference  of  "a  question  of  fact"  to  proceed  on  two 

«o  McCleary  v.  McCleary,  30  Hun,  154;  Matthews  v.  Matthews,  53 
Hun,  244,  6  N.  Y.  Supp.  589.  To  same  effect,  Goodrich  v.  Goodrich,  21 
Wkly.   Dig.   264. 

i-i  Burnett  v.  Snyder,  41  Super.  Ct.   (9  J.  &  S.)  342. 

i'-Rovnianek  v.  Kossalko,  61  App.  Div.  486,  70  N.  Y.  Supp.  36. 

iT3,  174  Stubbs  v.  Ripley,  39  Hun,  620. 

i"  2  Barb.  Ch.  Pr.  408. 

"6  Goodridge  v.  New,  18  How.  Pr.  189. 

i77  Walter  v.  F.  E.  McAllister  Co.,  33  Misc.  562,  68  N.  Y.  Supp.  952. 
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days '  notice,178  but  the  order  should  not  deprive  a  party  of  the 
usual  notice  of  trial  on  a  reference  of  "the  issues."179  Power 
ma}r  be  given  the  referee  to  hear  the  evidence  in  any  county.180 
But  the  order  should  not  make  the  referee  a  receiver  with  pow- 
er to  carry  his  decision  into  effect  without  confirmation  of  his 
report  by  the  court. 1S1  If  the  reference  is  interlocutory,  the 
order  may  direct  the  referee  to  report  to  the  court  the  allow- 
ances for  costs  which  should  be  made  to  the  various  parties  out 
of  the  fund.182 

Form  of  order  of  reference  of  issues. 

The  above-entitled  cause  having  been  regularly  on  the  calendar  for 
trial  at  the  above  term,  and  application  having  been  made  to  the  court 
to  refer  the  same,  on  the  ground  that  the  action  is  one  in  which  a 
compulsory  reference  may  be  ordered,  and  that  the  issues  therein  will 
involve  the  examination  of  a  long  account: 

Now,  on  reading  and  filing  the  affidavits  of ,  and  after  hearing 

,  and  on  motion  of : 

Ordered,  that  said  motion  be  granted  and  that  said  action  be  and  the 

same  is  hereby  referred  to  ,  of ! — ,  who  is  hereby  appointed 

referee  to  hear,  try,  and  determine  the  same  and  the  several  issues 
between  the  parties  thereto.1*3 

Form  of  order  on  interlocutory  reference  to  state  an  account. 

On  reading  and  filing  the  affidavits  of ,  and  on  all  the  pleadings 

and  proceedings  in  this  cause: 

Ordered,  that  the  case  be  referred  to  to  take  and  state  an 

account  of  all  dealings  between  said  plaintiff  and  defendant,  relating 
to  [state  matters  as  to  which  account  is  to  be  taken],  and  for  the  pur- 
pose of  taking  said  account,  the  parties  are  directed  to  produce  before 
said  referee  all  books,  papers,  documents  and  writings  in  their  custody 
or  under  their  control  having  reference  thereto;   that  the  said  parties 

i-s  Stubbs  v.  Ripley,  39  Hun,  620. 

179  Cuthbert  v.  Hutchins,  7  App.  Div.  251,  40  N.  Y.  Supp.  277. 

lso  O'Brien  v.  Catskill  Mountain  R.  Co.,  32  Hun,  636;  Pierce  v.  Voor- 
hees,  3  How.  Pr.  111. 

isi  Fisher  v.  Hubbell,  1  Hun,  610;  Fisher  v.Banta,  4  T.  &  C.  691. 

182  The  report  as  to  costs  is  merely  a  recommendation.  Pierson  v. 
Drexel,  11  Abb.  N.  C.  150. 

is3  The  order  may  also  grant  leave  to  the  referee  to  sit  in  another 
county. 
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may  be  examined  in  reference  thereto  in  such  manner  as  the  referee 
shall  direct.  The  said  referee  shall  make  all  just  allowances  to  the 
parties  as  between  themselves,  and  state  what,  from  said  account,  ap- 
pears to  be  due  from  one  party  to  the  other,  and  shall  also  state  his 
reasons  for  the  allowance  or  disallowance  of  any  claim  of  each  against 
the  other  [insert  any  other  directions  deemed  necessary.  If  the  account 
is  to  be  taken  before  trial,  add]  and  on  the  coming  in  of  said  report 
either  party  may  bring  the  case  to  trial. 

And  it  is  further  ordered  that  the  question  of  costs  and  all  other 
questions  are  reserved  until  the  coming  in  of  said  report  and  the  final 
hearing  of  this  cause.18* 

Who  may  make.     The  order  can  be  made  only  by  the 


court.185 

Entry  and  service.     The  order  should  be  entered  and 

a  copy  served  on  the  opposing  party  and  the  person  appointed 
referee,180  though  the  entry  and  service  of  the  order  of  refer- 
ence is  not  required  to  give  the  referee  jurisdiction  where  an  or- 
der has  actually  been  made.187  An  entry  in  the  clerk's  minutes 
containing  an  order  of  reference  is  sufficient  evidence  of  the 

order,188  though  a  memorandum  "refer  to  ,"  made  by 

the  judge  on  his  calendar,  is  not  sufficient  to  constitute  an  or- 
der.1*0 

Provision  as  to  costs.     Costs  of  a  motion  for  a  reference 

should  be  made  to  abide  the  event.190 

Amendment.  The  order  may  be  amended  like  any  oth- 
er order.  For  instance,  an  order  may  be  amended  nunc  pro 
tunc  where  the  stipulation  was  to  hear  and  determine  the  is- 
sues, but  the  order  was  erroneously  made  to  take  testimony.191 
But  after  entry  of  the  order,  the  judge  has  no  power  to  change 
the  name  of  the  referee  except  on  notice  and  by  another  or- 
der.102 

is*  This  form  is  taken  from  Poor  on  Referees,  p.  250. 
185  Code  Civ.  Proc.  §§  1013,  1015. 

lee  Service  of  order  on  opposing  party  not  necessary  if  he  has  notice. 
Moffat  v.  Judd,  1  How.  Pr.  194. 

i*7  Eighmy  v.  People,  79   N.  Y.  546. 

isa  Verity  v.  Seeger  &  Guernsey  Co..  163  N.  Y.  119. 

iso  Bonner  v.  McPhail.  31  Barb.  106. 

ioo  Cuthbert  v.  Hutchins,  7  App.  Div.  251,  40  N.  Y.  Supp.  277. 

ioi  Bliss  v.  Bliss,  11  Civ.  Proc.  R.   (Browne)   94,  13  Daly,  489. 

i»2  Amberg  v.  Kramer,  32  State  Rep.  177,  10  N.  Y.  Supp.  302. 
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Vacation.     The  order  may,  in  a  proper  case,  be  vacated 

on  motion  or  it  may  be  vacated  solely  by  reason  of  extrinsic 
events  such  as  the  death  of  a  party  where  the  action  abates,193 
though  the  death  of  a  party  does  not  vacate  the  order  if  his 
successor  is  substituted.1"4  An  amendment  of  the  complaint 
changing  the  cause  of  action  does  not  necessarily  impair  the 
order  of  reference.195  The  order  of  reference  is  not  affected 
by  the  death  of  the  referee.196  So  the  reversal  of  a  judgment 
on  the  referee 's  report  and  the  granting  of  a  new  trial  does  not 
of  itself  vacate  the  order  of  reference.197  But  where  defend- 
ant *s  offer  of  judgment  has  been  accepted,  he  cannot  continue 
the  reference  merely  to  vindicate  himself  from  charges  made  in 
the  attachment  papers.19S  A  compulsory  order  may  be  vacated 
at  any  time  before  final  decree  on  the  ground  that  the  case  was 
not  a  referable  one.199  So  a  motion  to  vacate  should  be  grant- 
ed where  one  of  the  plaintiffs  has  died  pending  suit  but  an 
order  of  reference  was  entered  by  consent  in  ignorance  of  his 
death.200  But  an  order  entered  on  consent  need  not  be  vacated 
merely  because  the  referee  is  unable  to  fix  a  day  for  hearing 
within  the  time  specified  in  the  stipulation  where  the  stipula- 
tion does  not  provide  that  the  failure  to  fix  a  day  should  va- 
cate the  order.201  On  a  reference  to  decide  matters  arising  on 
a  motion,  the  court  may  vacate  the  reference  at  any  time  and 
decide  the  matter  itself.202  The  order  cannot  be  set  aside,  how- 
ever, until  it  has  been  entered.203  A  second  motion  to  vacate 
may  be  made  on  the  ground  that  the  action  was  not  a  referable 

193  Reynolds  v.  Reynolds,  5  Paige,  161. 

is*  Chittenango  Cotton  Co.  v.  Stewart,  67  Barb.  423. 

195  Kierstod  v.  Orange  &  Alexandria  R.  Co.,  54  How.  Pr.  29. 

196  Devlin  v.  City  of  New  York,  9  Daly,  334. 

197  Catlin  v.  Adirondack  Co.,  81  N.  Y.  379. 
i9sNeely  v.  Munnich,  27  Misc.  507,  58  N.  Y.  Supp.  316. 

199  Brink  v.  Republic  Fire  Ins.  Co..  2  T.  &  C.  550. 

200  Waters  v.  Manhattan  Ry.  Co.,  66  Hun,  60,  49  State  Rep.  194,  20 
N.  Y.  Supp.  831. 

201  Parkhurst  v.  Berdell,  87  N.  Y.  145. 

202  Patten  v.  Bullard,  3  State  Rep.  735. 

203  Stafford  v.  Ambs,  8  Abb.  N.  C.  237. 
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one  though  such  ground  was  not  mentioned  in  the  first  mo- 
tion.204 

Collateral  attack.  The  order  of  reference  cannot  be  at- 
tacked collaterally,  as  on  a  motion  to  confirm  the  referee's  re- 
port.205 

■ Waiver  of  objections.    Objections  to  the  appointment  of 

a  referee  are  waived  by  appearing  before  the  referee  and  pro- 
ceeding with  the  reference,206  except  where  the  objections  re- 
late to  want  of  jurisdiction.207  So  an  irregularity  in  changing 
the  person  originally  named  as  referee,  without  notice,  may  be 
waived  by  proceeding  before  the  new  referee,  although  under 
protest.208 

Appeal.  The  order  is  reviewable  on  appeal  only  by  ap- 
pealing from  the  order  itself  and  not  from  the  judgment.20* 
No  appeal  lies  to  the  court  of  appeals  unless  a  question  is  cer- 
tified by  the  appellate  division. 

ART.  IV.     THE   REFEREE. 

§  1866.     Number  of  referees. 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may, 
in  its  discretion,  appoint  either  one  or  three.  And  where  a 
reference  is  made  by  consent  of  the  parties,  they  may  select 
any  number  of  referees,  not  exceeding  five.210  More  than  one 
referee  should  not  be  appointed  where  there  is  nothing  pecul- 
iar about  the  nature  of  the  action  and  the  defense,211  nor  where 

204  Brink  v.  Republic  Fire  Ins.  Co.,  2  T.  &  C.  550. 

205  Chase  v.  Chase,  44  State  Rep.  766.  19  N.  Y.  Supp.  268. 

200  Brown  v.  Brown,  27  Super.  Ct.  (4  Rob.)  688,  31  How.  Pr.  481 J 
Renouil  v.  Harris,  4  Super.  Ct.  (2  Sandf.)  641,  2  Code  Rep.  71;  Bloom 
v.  National  United  Ben.  Sav.  &  Loan  Co.,  81  Hun,  120,  62  State  Rep. 
657,  1  Ann.  Cas.  26.  30  N.  Y.  Supp.  700;  Claflin  v.  Farmers'  &  Citizens' 
Bank,  25  N.  Y.  293,  24  How.  Pr.  1;  McCall  v.  Moschcowitz,  14  Daly,  16, 
1  State  Rep.  99,  10  Civ.  Proc.  R.   (Browne)   107. 

207  Doyle  v.  Metropolitan  El.  R.  Co.,  29  Abb.  N.  C.  272,  1  Misc.  376, 
49  State  Rep.  118,  20  N.  Y.  Supp.  865;  Crumbie  v.  Manhattan  Ry.  Co., 
83  Hun,  1,  64  State  Rep.  96,  31  N.  Y.  Supp.  497. 

208  Amberg  v.  Kramer,  32  State  Rep.  177,  10  N.  Y.  Supp.  302. 

200  Roslyn  Heights  Land  &  Improvement  Co.  v.   Burrowes,   22   App. 
Div.  540,  48  N.  Y.  Supp.  15. 
210  Code  Civ.  Proc.  §  1025. 
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the  motion  is  made  after  the  original  order  of  reference  to  one 
referee  has  been  affirmed  upon  appeal  and  it  appears  that  sim- 
iliar  applications,  made  when  the  order  of  reference  was  grant- 
ed, and  on  a  subsequent  motion  for  the  appointment  of  a  ref- 
eree or  referees  in  place  of  a  referee  failing  to  serve  were  re- 
fused on  each  occasion;  and  where  no  additional  or  control- 
ling facts  are  shown,  but  the  circumstances  of  the  case  remain 
precisely  the  same.212 

§  1867.     Who  may  be  appointed. 

A  referee,  like  a  juror,  should  be  one  who  can  act  fairly  and 
impartially  as  between  the  parties.  The  Code  provides  that  a 
referee  appointed  by  the  court  must  be  free  from  all  just  ob- 
jections, and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for 
a  divorce,  or  a  separation.  A  judge  cannot  be  appointed  a  ref- 
eree, in  an  action  brought  in  the  court  of  which  he  is  a  judge, 
except  by  the  written  consent  of  the  parties ;  and,  in  that  ease, 
he  cannot  receive  any  compensation  as  referee.213  The  Consti- 
tution provides  that  neither  a  judge  of  the  court  of  appeals  nor 
a  justice  of  the  supreme  court  nor  any  county  judge  or  surro- 
gate elected  in  a  county  having  a  population  exceeding  one 
hundred  and  twenty  thousand  shall  act  as  referee.214  By  Laws 
1905,  c.  435,  a  clerk  or  stenographer  of  any  judge  of  a  court  of 
record  is  disqualified,  in  the  first  and  second  judicial  districts. 
The  general  rules  of  practice  provide  that  except  where  the  ref- 
erence is  by  consent,  no  person,  unless  he  is  an  attorney  of  the 
courts  in  good  standing,  shall  be  appointed  sole  referee  for  any 
purpose  in  any  pending  action  or  proceeding.215  Nor  shall  any 
person  be  appointed  a  referee  who  is  the  partner  or  clerk  of 

an  North  v.  Piatt,  30  Super.  Ct.   (7  Rob.)   207. 

212  Devlin  v.  City  of  New  York,  11  Daly,  363.  Same  case,  see  63  How. 
Pr.  206. 

213  Code  Civ.  Proc.  §  1024.  A  commissioner  of  appeals  is  not  a  judge. 
Settle  v.  Van  Evrea,  49  N.  Y.  280. 

21*  Const,  art.  6,  §  20;  Heerdegen  v.  Loreck,  17  App.  Div.  515,  45  N. 
Y.  Supp.  585;  Countryman  v.  Norton,  21  Hun,  17. 
2i5  Rule  79  of  the  General  Rules  of  Practice. 
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§  1870.    Appointment  of  new  referee. 


Where  the  referee  agreed  on  refuses  to  serve,  or  is  removed, 
the  court  must  appoint  another  referee,  on  the  application  of 
either  party,  unless  the  reference  is  by  consent  and  the  stipu- 
lation expressly  provides  otherwise;230  and  where  two  of  the 
three  referees  appointed  pursuant  to  stipulation  decline  to 
serve,  the  like  procedure  is  to  be  adopted.231  A  motion  for  an 
order  appointing  a  new  referee  in  the  place  of  one  who  has 
resigned  should  be  addressed  to  the  court  which  appointed  the 
original  referee  and  not  to  one  of  the  justices  thereof.232 
Where  a  referee  dies,  a  successor  may  be  appointed  who  may 
state  on  information  and  belief  what  was  done  by  his  prede- 
cessor and  thus  save  the  expense  and  inconvenience  of  a  new 
proceeding.233  Where  a  referee  becomes  disqualified  by  rea- 
son of  his  election  as  judge  of  the  supreme  court,  the  court 
cannot  require,  on  the  substitution  of  a  new  referee,  that  the 
evidence  taken  shall  stand  and  be  considered  as  though  orig- 
inally produced  before  the  new  referee;234  though  after  the 
expiration  of  his  term  of  office,  where  there  has  been  no  sub- 
stitution, the  reference  may  be  continued  by  him  at  the  point 
at  which  he  left  it,235  Defendant  may  have  the  cause  dis- 
missed for  want  of  prosecution  where  the  plaintiff,  who  has 
the  affirmative,  fails  to  act,  when  the  referee  refuses  to  proceed 
without  payment  of  fees.236 

After  reversal  on  appeal.     A  new  referee  should  not  be 

appointed  where  the  judgment  entered  on  the  referee's  report 

230  May  v.  Moore,  24  Hun,  351. 

231  Hustis  v.  Aldridge,  144  N.  Y.  508. 

232  Brady  v.  Kennedy,  65  App.  Div.  190,  72  N.  Y.  Supp.  507. 

233Maybee  v.   Maybee,   22   Abb.  N.   C.   465,  note,   6  N.  Y.   Supp.  575. 

Procedure   where   one   of    three   dies.     Westbrook   v.    Dubois     3    How 
Pr.  26. 

234  Heerdegen  v.  Loreck,  17  App.  Div.  515,  79  State  Rep.  585,  4  Ann. 
Cas.  297,  45  N.  Y.  Supp.  585. 

235  Countryman  v.  Norton,  21  Hun,  17. 
23c  Ellsworth  v.  Brown,  16  Hun,  1. 
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is  reversed    on    appeal,   unless    otherwise    specially    provided 
for,237  except  where  the  reference  is  by  consent.238 

§  1871.     Termination  of  powers. 

The  power  of  the  referee  is  at  an  end  when  he  files  or  de- 
livers his  report.239  Thereafter  he  cannot  proceed  further  in 
the  taking  of  testimony  looking  to,  or  which  might  result  in, 
a  change  of  his  decision;  and  the  special  term  cannot  restore 
such  power  and  much  less  can  it  compel  its  exercise.240 

ART.  V.  PROCEEDINGS  ON  REFERENCE. 

(A)  REFERENCE  TO  HEAR  AND  DETERMINE  ISSUES. 

§  1872.     General   considerations. 

The  practice  on  a  trial  before  a  referee  is  very  similar  to 
that  on  a  trial  by  the  court  without  a  jury.  The  orderly 
procedure  is  for  the  referee  to  give  notice  of  the  time  and 
place  of  hearing  which  should  be  accompanied  by  or  followed 
with  service  of  a  notice  of  trial.  Witnesses  are  subpoenaed 
as  in  other  trials.  On  the  day  set  for  hearing  both  parties 
should  appear.  If  either  party  desires  an  adjournment,  a 
motion  should  be  made  before  the  referee.  The  case  is  opened 
by  a  statement  by  counsel.241  Then  the  witnesses  are  produced 
and  sworn  and  the  trial  proceeds  just  as  if  it  was  a  trial  by 
the  court.  "When  the  evidence  is  closed,  the  attorneys  make 
their  arguments  whereupon  the  referee  takes  the  case  under 
advisement.  He  generally  delivers  his  report  within  sixty 
days. 

23T  see  Catlin  v.  Adirondack  Co.,  81  N.  Y.  379;  Klein  v.  Continental 
Ins.  Co.,  62  Hun,  341,  42  State  Rep.  207,  17  N.  Y.  Supp.  218. 

238  See  ante,  §  1858. 

239Guinan  v.  Guinan,  40  App.  Div.  137.  57  N.  Y.  Supp.  614;  Trufant  v. 
Merrill,  6  Abb.  Pr.  (N.  S.)  462,  37  How.  Pr.  531,  31  Super.  Ct.  (1 
Sweeny)  462. 

240  McCready  v.  Farmers'  Loan  &  Trust  Co.,  79  Hun,  241.  29  N.  Y. 
Supp.  361;  Union  Bag  &  Paper  Co.  t.  Allen  Bros.  Co.,  94  App.  Div.  595, 
88  N.  Y.   Supp.   368. 

24i  Irrelevant  remarks  are  not  ordinarily  ground  for  reversal.  Shep- 
ard  v.  New  York  El.  R.  Co.,  39  State  Rep.  430,  15  N.  Y.  Supp.  175. 
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§  1873.     Order  as  authority  of  referee. 

A  referee  should  not  proceed  without  a  certified  copy  of 
the  order  of  reference  in  his  possession,242  but  the  effect  of 
proceeding  without  a  certified  copy  of  the  order  of  reference 
is  merely  to  subject  the  referee  to  possible  personal  liability 
for  his  improper  or  erroneous  assumption  of  power,  and  does 
not  constitute  legal  error.243 

§  1874.     Oath  of  referee. 

A  referee  must,  before  proceeding  to  hear  the  testimony, 
except  where  the  oath  is  waived,  be  sworn  to  faithfully  and 
fairly  try  the  issues,  or  to  determine  the  questions  referred 
to  him,  as  the  case  requires,  and  to  make  a  just  and  true  re- 
port, according  to  the  best  of  his  understanding.244  The  pre- 
sumption is  that  the  referee  took  the  oath  of  office  where  the 
papers  do  not  show  the  fact.245 

Who  may  administer.     The  oath  may  be  administered 

by  any  one  who  may  take  an  oath  or  affidavit.246  But  the 
fact  that  the  referee  is  sworn  before  the  attorney  for  one  of 
the  parties  to  the  action  does  not  affect  the  report  or  judg- 
ment.247 

Express  waiver.     Where  all  the  parties,  whose  interests 

will  be  affected  by  the  result,  are  of  age,  and  present,  in  per- 
son or  by  attorney,  they  may  expressly  waive  the  referee's 
oath  by  a  written  or  oral  stipulation.  If  it  is  oral,  it  must 
be  entered  in  the  referee's  minutes.248 

-Effect  of  failure  to  be  sworn.  In  a  court  of  record 
where  a  report  has  been  rendered,  the  judgment  shall  not  be 
stayed,  nor  shall  any  judgment  of  a  court  of  record  be  im- 

242  Bonner  v.  McPhail,  31  Barb.  106. 

243  Gerity  v.  Seeger  &  Guernsey  Co.,  163  N.  Y.  119. 

244  Code  Civ.  Proc.  §  1016. 

245  Hatfield  v.  Malcolm,  71  Hun,  51,  53  State  Rep.  863,  23  Civ.  Proc. 
R.  (Browne)   197,  24  N.  Y.  Supp.  596. 

246  Code  Civ.  Proc.  §  1016. 

247  Katt  v.  Germania  Fire  Ins.  Co.,  26  Hun,  429. 

248  Code  Civ.  Proc.  §  1016. 
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paired  or  affected  by  reason  of  an  omission  on  the  part  of  the 
referee  to  be  sworn.249 

The  failure  to  be  sworn  is  a  mere  irregularity  which  is 
waived  by  proceeding  with  the  reference  without  objection, 
except  where  there  are  infant  parties,  or  parties  not  present 
in  person  or  by  counsel;250  but  an  appearance  by  defendant 
before  the  referee  for  the  purpose  of  objecting  to  proceeding 
on  the  ground  that  an  appeal  had  been  taken  is  not  a  waiver 
of  the  objection  that  the  referee  failed  to  take  the  oath.251 

Form  of  oath. 

[Title  of  action.! 

[Venue.] 

I,  ,  the  referee  appointed  by  an  order  of  this  court,  made  and 

entered  in  the  above-entitled   action,   bearing  date  the  day  of 

p  190 — ,  to  ,  do  solemnly  swear  that  I  will  faithfully  and 

fairly  determine  the  questions  referred  to  me,  and  make  a  just  and  true 
report  thereon,  according  to  the  best  of  my  understanding. 

[Jurat.] 

§  1875.     Bringing  on  case. 

The  trial,  by  a  referee,  of  an  issue  of  fact  or  of  an  issue  of 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in 
like  manner,  and  the  papers  to  be  furnished  thereupon  are 
the  same,  and  are  furnished  in  like  manner,  as  where  the 
trial  is  by  the  court  without  a  jury.252 

Notice  of  time  and  place  of  hearing.  The  better  prac- 
tice is  for  the  referee  to  appoint,  in  writing,  a  time  and  place 
for  the  hearing  of  the  case  and  serve  a  copy  with  or  before 
the  notice  of  trial.253    Where  there  is  more  than  one  referee, 

249  Code  Civ.  Proc.  §  721,  subd.  12. 

2soNason  v.  Ludington,  8  Daly,  149,  56  How.  Pr.  172.  The  case  of 
Matter  of  Vilmar,  10  Daly,  15,  seems  to  hold,  however,  that  a  waiver 
can  only  be  established  by  the  minutes  of  the  referee.  Whalen  v.  Al- 
bany County  Sup'rs,  6  How.  Pr.  278. 

25i  Browning  v.  Marvin,  5  Abb.  N.  C.  285. 

252  code  Civ.  Proc.  §  1018. 

253  Stephens  v.  Strong,  8  How.  Pr.  339;  Sage  v.  Mosher,  17  How.  Pr. 
367. 
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a  majority  may  appoint  a  time  and  place  for  the  trial.254  A 
mistake  of  the  referee  in  informing  a  party  that  he  has  made 
no  appointment  for  the  day  referred  to  in  the  written  notice 
of  trial  does  not  excuse  the  failure  to  attend  on  that  day.255 

Form  of  notice  of  time  and  place  of  hearing. 

[Title  of  action.] 
By  virtue  of  an  order  made  and  entered  in  the  above-entitled  action, 

and  bearing  date  the day  of ,  190 — ,  I,  ,  the  referee 

appointed  thereby,  do  hereby  summon  you  to  appear  at  office 

at  in  the  on  the  day  of  ,  190 — ,  at  ■ 

o'clock  in  the noon,  to  attend  a  hearing  of  all  the  matters  in  the 

said  action,  in  reference  before  me,  as  such  referee,  pursuant  to  such 
order.    Hereof  fail  not  at  your  peril. 

[Date.]  A.  X., 

[Address.]  Referee.sse 

Notice  of  trial.     The  trial  must  be  brought  on  on  like 

notice  as  if  the  trial  was  by  the  court  without  a  jury,257  i.  e., 
by  either  party  serving  a  notice  of  trial  at  least  fourteen  days 
before  the  trial.258  It  is  not  necessary,  however,  to  notify  a 
defendant  who  has  not  appeared.259  Either  party  who  has 
served  the  notice  may  bring  the  issue  to  trial,  and  hence  de- 
fendant, where  he  has  noticed  the  cause,  cannot  charge  delay 
or  default  on  plaintiff  for  not  bringing  on  the  hearing.260 

Form  of  notice  of  trial. 

[Title  of  case.] 

Please  take  notice,  that  the  above  action  will  be  brought  on  for  trial 
before  ,  the  referee  appointed  by  this  court,  to  hear  and  deter- 
mine the  matters  in  controversy  between  the  parties  in  the  above- 
entitled  action,  at  his  office,  number in  the  city  of on  the 

254  Code  Civ.  Proc.  §  1026. 

255  Sage  v.  Mosher,  17  How.  Pr.  367. 

256  Below  this  there  may  be  an  underwriting  where  there  are  special 
provisions  such  as  the  production  of  books  and  papers  or  where  the 
nature  and  extent  of  the  reference  should  be  more  fully  stated. 

25T  Code  Civ.  Proc.  §  1018. 

258  Mohrmann  v.  Bush,  2  Hun,  674. 

259  Jacobs  v.  Fountain,  19  Wend.  121. 

260  Thompson  v.  Krider,  8  How.  Pr.  248;  Stephens  v.  Strong,  8  How. 
Pr.  339. 
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day  of  ,  190—,  at  o'clock  in  the  noon  of  that 

day. 

[Date.]                                                                                       A.  X., 
[Address  to  opposing  attorney.]  Attorney  for  . 


§  1876.     Subpoenaing  witnesses. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee 
to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court.261 

Form  of  subpoena. 

The  People  of  the  State  of  New  York,  to ,  Greeting: 

We  command  you,  that  all  business  and  excuses  being  laid  aside,  you 

and  each  of  you  appear  and  attend  before ,  the  referee  appointed 

by  the court, ,  on  the day  of at o'clock, 

in  the noon,  at  ,  to  testify  and  give  evidence  in  a  certain 

action  now  pending  in  the  said  court,  then  and  there  to  be  tried  be- 
tween   ,  plaintiff,  and  ,  defendant,  on  the  part  of  the  said 

,  and  for  a  failure  to  attend,  you  will  be  deemed  guilty  of  a  con- 
tempt of  court,  and  liable  to  pay  all  loss  and  damages  sustained  thereby 
to  the  party  aggrieved,  and  forfeit  fifty  dollars  in  addition  thereto. 

Witness,  of  the  said  court,  at  the  ,  the  day  of 

— ,  in  the  year  one  thousand  nine  hundred  and . 

Per  Curiam. 

[Signature   of   attorney.]  [Signature   of   referee.] 

§  1877.     Place  of  hearing. 

The  hearing  should  take  place  in  the  county  in  which  the 
action  is  brought  unless  the  order  permits  the  referee  to  sit 
in  another  county.262  But  where  the  parties  fail  to  object 
to  a  referee  holding  hearings  beyond  the  jurisdiction  of  the 
court,  and  it  does  not  appear  that  the  decision  was  not  made 
in  the  jurisdiction,  the  proceedings  are  legal.263 

2ci  Code  Civ.  Proc.  §  1017. 

202  O'Brien  v.  Catskill  Mountain  R.  Co.,  32  Hun,  636;  Pierce  v.  Voor- 
hees,  3  How.  Pr.  111.  Error  as  ground  for  setting  aside  report.  New- 
land  v.  West,  2  Johns.  188. 

2G3.Blake  v.  Lyon  &  Fellows  Mfg.  Co.,  77  N.  Y.  626;  Matter  of  Daven- 
port, 37  Misc.  179,  74  N.  Y.  Supp.  940. 
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§  1878.     Powers  and  duties. 

The  Code  provides264  that  on  the  trial  of  an  issue  of  fact, 
the  referee  exercises  the  same  power  as  the  court  in  the  fol- 
lowing cases:  (1)  to  allow  amendments  to  the  summons  or 
to  the  pleadings;205  (2)  to  compel  the  attendance  of  a  witness 
by  attachment ;  (3)  to  punish  a  witness  for  contempt  of  court 
for  nonattendance  or  refusal  to  be  sworn  or  to  testify;  (4) 
to  grant  adjournments;  (5)  to  preserve  order  and  punish  the 
violation  thereof. 

On  a  reference  of  all  the  issues,  the  referee  takes  the  place 
of  the  court,  and  in  the  trial  of  the  cause  has  substantially  all 
the  powers  of  a  court  at  special  term  or  circuit.266  On  the 
trial  of  an  issue  of  law,  the  referee  exercises  the  same  power 
as  the  court  in  the  following  cases:  (1)  to  permit  a  party 
in  fault  to  plead  anew;  (2)  to  direct  the  action  to  be  divided 
into  two  or  more  actions;  (3)  to  award  costs,  and  otherwise 
to  dispose  of  any  question  arising  on  the  decision  of  the  issue 
referred  to  him;  (4)  to  grant  an  adjournment;  (5)  to  pre- 
serve order  and  punish  the  violation  thereof.  The  powers  so 
conferred  by  the  Code  are  exercised  in  like  manner  and  on  like 
terms  as  similar  powers  are  exercised  by  the  court  on  a  trial.267 
'Where  the  reference  is  to  more  than  one  referee,  a  majority 
may  decide  any  question  which  arises  on  the  trial.268 

A  referee  cannot  act  by  proxy  in  the  trial  of  a  cause,269  and 
if  there  is  more  than  one  referee,  all  must  actually  meet  to- 
gether and  hear  the  allegations  and  proofs  though  a  report  by 
a  majority  of  them  is  valid.270  The  referee  should  be  present 
during  the  taking  of  evidence,271  and  evidence  should  not  be 

-••iCode  Civ.  Proc.  §  1018. 

265  Defendant  may  withdraw  a  counterclaim.  Brown  v.  Butler,  58 
Hun,  511,  12  N.  Y.  Supp.  810;  Albany  Brass  &  Iron  Co.  v.  Hoffman,  30 
App.  Div.  76,  51  N.  Y.  Supp.  779. 

zee  Albany  Brass  &  Iron  Co.  v.  Hoffman,  30  App.  Div.  76,  51  N.  Y. 
Supp.  779. 

-"••  Code  Civ.  Proc.  §  1018. 

26s  Code  Civ.  Proc.  §  1026. 

269  Shultz  v.  Whitney,  9  Abb.  Pr.  71,  77,  17  How.  Pr.  471. 

270  Code  Civ.  Proc.  §  1026;  Mclnroy  v.  Benedict,  11  Johns.  402. 

--i  Metcalf  v.  Baker,  11  Abb.  Pr.  (N.  S.)  431,  34  Super.  Ct.  (2  J.  & 
S.)   10. 
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taken  in  the  absence  of  an  attorney,272  but  if  no  objection  is 
made  to  the  absence  of  the  referee273  or  of  the  attorney274  until 
after  the  final  submission  to  the  referee  for  decision,  the  ir- 
regularity is  waived. 

A  referee  has  no  power  to  exclude  a  "party"  from  the 
trial  of  an  action.275 

The  court  may  grant,  to  the  referee  in  an  equity  case, 
power  to  compel  production  of  books  and  papers,276  since 
the  referee  has  no  power  himself  to  compel  such  an  act,277 
but  such  provision  cannot  be  inserted  where  the  reference  is 
in  a  common-law  action.278  A  referee  has  no  power  to  issue 
a  commission  to  examine  a  witness  out  of  the  state.279 

Dismissal,    nonsuit,    and   judgment   on   the   pleadings. 

On  a  hearing  before  a  referee,  the  plaintiff  may  submit  to  a 
nonsuit  or  dismissal  of  his  complaint,  or  may  be  nonsuited  or 
his  complaint  be  dismissed  in  like  manner  as  upon  a  trial, 
at  any  time  before  the  cause  has  been  finally  submitted  to  the 
referee  for  his  decision.  In  which  case  the  referee  shall  re- 
port according  to  the  fact  and  -judgment  may  thereupon  be 
perfected  by  defendant.280  The  referee  is  not  concluded,  by 
the  order  of  reference,  from  denying  the  right  to  maintain 
the  action.2*1  He  may  dismiss  the  complaint  where  plaintiff 
neglects  or  refuses  to  bring  in  a  necessary  party,282  or  because 
it  fails  to  state  a  cause  of  action,283  or  for  want  of  evidence,284 

272  Catlin  v.  Catlin,  2  Hun,  378,  4  T.  &  C.  664. 

2T3Metcalf  v.  Baker,  11  Abb.  Pr.  (N.  S.)  431,  34  Super.  Ct.  (2  J.  & 
S.)  10. 

274  Catlin  v.  Catlin,  2  Hun,  378,  4  T.  &  C.  664. 

275  Chandler  v.  Avery,  47  Hun,  9. 

276,  2-7  Fraser  v.  Phelps,  6  Super.  Ct.   (4  Sandf.)   682. 

278  North  v.  Piatt,  30  Super.  Ct.  (7  Rob.)  207. 

279Rathbun  v.  Ingersoll,  34  Super.  Ct.  (2  J.  &  S.)  211. 

2so  Rule  30  of  General  Rules  of  Practice. 

28i  Erhard  v.  County  of  Kings,  69  State  Rep.  624,  36  N.  Y.  Supp.  656. 

282  Peyser  v.  Wendt,  87  N.  Y.  322. 

283  Coffin  v.  Reynolds,  37  N.  Y.  640. 

2S4\vilkins  v.  Buck,  13  Hun,  124;  Smith  v.  Pelott,  44  State  Rep.  242, 
18  N.  Y.  Supp.  301,  where  report  assumed  to  dispose  of  whole  case  and 
judgment  was  entered  dismissing  the  complaint  on  the  merits  but  it 
was  held  that  it  amounted  to  only  a  judgment  of  non-suit. 

N.   Y.   Prac— 163. 
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or  may  give  judgment  for  plaintiff:  on  the  pleadings  where  the 
answer  does  not  contain  facts  constituting  a  defense.285  Where 
a  motion  for  a  nonsuit  is  made  when  plaintiff  rests,  the  referee 
may  reserve  his  decision  until  the  whole  case  is  before  him,2s0 
but  if  plaintiff  submits  to  a  nonsuit  he  cannot  require  defend- 
ant to  proceed  on  his  counterclaim.287 

Administering'  oath  to  witnesses.     The  referee  himself 

should  swear  the  witnesses.  AVhere  there  is  more  than  one 
referee,  either  of  them  may  administer  an  oath  to  a  wit- 
ness.2^ 

Admitting  or  rejecting*  evidence.  The  court  cannot  in- 
terfere with  or  review  the  proceedings  of  a  referee  in  taking 
testimony,289  and  it  is  not  proper  to  ask  the  court  to  instruct 
the  referee  how  to  rule  on  the  admission  or  rejection  of  tes- 
timony'.290 The  referee  should  decide  the  question  as  to  the 
admissibility  of  evidence  when  the  evidence  is  offered,  and 
he  cannot  reserve  the  question  and  decide  it  on  the  final  dis- 
position of  the  case,291  except  where  the  parties  consent;292 

285  Schuyler  v.  Smith,  51  N.  Y.  309. 

286  Hughes  v.  Griffith,  12  Wkly.  Dig.  501.  Where  a  motion,  made  to 
dismiss  a  complaint  at  the  close  of  the  evidence,  is  not  passed  upon  by 
a  referee  at  the  time,  and  subsequently  a  report  is  made  with  findings 
of  fact  adverse  to  plaintiff,  and  with  a  finding  of  law  that  the  com- 
plaint be  dismissed,  this  cannot  be  considered  the  same  as  a  nonsuit, 
but  as  a  disposition  of  the  case  upon  all  the  testimony.  Van  Derlip  v. 
Keyser,  68  N.  Y.  443. 

287  Albany  Brass  &  Iron  Co.  v.  Hoffman,  30  App.  Div.  76,  51  N.  Y. 
Supp.  779. 

288  Code  Civ.  Proc.  §  1026. 

289  Schermerhorn  v.  Develin,  1  Code  R.  28;  Heerdt  v.  Wetmore,  25 
Super.  Ct.  (2  Rob.)  697. 

290  Robinson  v.  Robinson,  4  Month.  Law  Bui.  70. 

29i  Clussman  v.  Merkel,  16  Super.  Ct.  (3  Bosw.)  402;  Peck  v.  Yorks, 
47  Barb.  131;  Waggoner  v.  Finch,  1  T.  &  C.  145;  Wagener  v.  Finch,  65 
Barb.  493;  Berrian  v.  Sanford,  1  Hun,  625,  4  T.  &  C.  655.  Documentary 
evidence.  Gilman  v.  Healy,  46  Hun,  310.  Where  a  referee  reserves  his 
decision  upon  an  objection  to  the  evidence  and  no  ruling  thereon  is 
subsequently  made,  it  must  be  treated  on  appeal,  though  it  had  been 
sustained  and  an  exception  taken.  Adams  v.  Elwood,  176  N.  Y.  106; 
Lathrop  v.  Bramhall,  64  N.  Y.  365. 
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but  failure  to  object  to  a  decision  at  such  time  may  constitute 
a  waiver,203  and  such  irregularity  is  not  necessarily  fatal  to 
the  judgment,204  as  where  the  evidence  is  competent,205  or 
not  calculated  to  injure  the  objecting  party.206  In  short,  if 
the  rights  or  interests  of  the  objecting  party  have  not  been 
injuriously  affected  by  the  action  of  the  referee,  the  judgment 
should  not  be  reversed  on  appeal.207  Improper  admission  of 
testimony  is  not  prejudicial  if,  rejecting  it,  enough  remains  to 
support  the  finding.208 

■ Striking  out  evidence.     The  referee  has  power  to  strike 

out  evidence  before  the  final  submission  of  the  case,299  to  the 
same  extent  as  has  the  court  in  a  trial  before  it ;  but  evidence 
cannot  be  stricken  out  after  the  case  has  been  closed  and  sub- 
mitted unless  the  right  to  do  so  has  been  specially  reserved.300 
The  direct  testimony  of  a  witness  who  dies  during  the  exam- 
ination can  be  stricken  out  only  in  so  far  as  the  direct  exam- 
ination has  not  been  covered  by  the  cross-examination, S01  and 
then  only  where  the  opportunity  to  cross-examine  has  heen 

292  Hopkins  v.  Clark,  90  Hun,  4,  69  State  Rep.  849,  35  N.  Y.  Supp. 
360. 

293  Clark  v.  Donaldson,  49  How.  Pr.  63,  5  T.  &  C.  683,  3  Hun,  224. 

294  Lathrop  v.  Bramhall,  64  N.  Y.  365. 

295  Kerslake  v.  Schoonmaker,  3  T.  &  C.  524,  1  Hun,  436. 

296  Mercer  v.  Vose,  40  Super.  Ct.   (8  J.  &  S.)   218. 

297  Lathrop  v.  Bramhall,  64  N.  Y.  365. 
29SKemeys  v.  Richards,  11  Barb.  3.12. 

299  Marsh  v.  Kinney,  11  Wkly.  Dig.  144;  Kopetzky  v.  Metropolitan 
El.  Ry.  Co.,  14  Misc.  311,  70  State  Rep.  457,  35  N.  Y.  Supp.  766.  Where 
evidence  has  been  received  by  a  referee  conditional  upon  the  intro- 
duction of  further  evidence  upon  which  that  first  offered  is  dependent, 
and  no  motion  is  subsequently  made  to  strike  it  out  on  the  ground 
that  the  evidence  necessary  to  render  it  competent  was  not  subse- 
quently introduced,  it  will  not  be  assumed  on  appeal  that  such  evidence 
was  finally  considered  by  the  referee  upon  the  merits.  Wilson  v.  Kings 
Co.  El.  R.  Co.,  114  N.  Y.  487. 

300  Blashfield  v.  Empire  State  Telephone  &  Telegraph  Co.,  71  Hun, 
532,  54  State  Rep.  917.  24  N.  Y.  Supp.  1006,  afBrmed  in  147  N.  Y.  520; 
Bloss  v.  Morrison,  47  Hun,  218. 

sol  Curtice  v.  West,  50  Hun,  47,  2  N.  Y.  Supp.  507. 
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lost  through  no  fault  of  the  moving  party.302  "Where  cross- 
examination  of  a  witness  before  a  referee  is  suspended  under 
an  agreement  between  the  parties  and  the  witness  that  he 
would  be  present  when  again  called  for  cross-examination, 
his  testimony  should  be  stricken  out  on  motion,  if  he  fails  to 
appear  when  recalled,  and  it  is  shown  that  he  has  left  the 
state.303 

Reopening  case.     The  referee  may  reopen  the  case  for 

further  evidence  even  after  it  is  closed,  where  he  has  not 
signed  or  delivered  his  report,304  but  whether  he  will  do  so 
rests  in  his  discretion,305  which  will  not  be  interfered  with  on 
appeal  except  in  case  of  clear  abuse.300  He  cannot  refuse  to 
open  the  case  to  receive  additional  evidence  merely  on  the 
ground  that  the  new  evidence  would  not  alter  his  conclu- 
sions, since  the  moving  party  is  entitled  to  have  all  the 
evidence  in  the  case  for  the  purpose  of  a  review  on  appeal.307 
He  may  reopen  the  case  of  his  own  motion.308  Irregular  con- 
duct of  a  referee  in  receiving  proofs  and  hearing  an  argument 
after  the  case  was  closed,  without  notice  to  all  the  parties,  is 
waived  by  a  party  not  notified  who  fails  to  make  timely  ob- 
jection on  being  apprised  of  such  irregularity.309 

Amendments   to   summons   or   pleadings.     The   referee 

has  the  same  power  as  the  court  to  allow  amendments  to  the 

302  Forrest  v.  Kissam,  7  Hill,  463.  See,  also,  People  v.  Cole,  43  N.  Y. 
508. 

303  Matthews  v.  Matthews,  53  Hun,  244,  6  N.  Y.  Supp.  589. 

"04  Moissen  v.  Kloster,  114  N.  Y.  638;  Decker  v.  O'Brien,  13  Misc.  94, 
68  State  Rep.  73,  34  N.  Y.  Supp.  81;  Cleaveland  v.  Hunter,  1  Wend. 
104;  Ayrault  v.  Sackett,  9  Abb.  Pr.  154,  note,  17  How.  Pr.  461;  Kissam 
v.  Hamilton,  20  How.  Pr.  369;  Domschke  v.  Metropolitan  El.  Ry.  Co., 
148  N.  Y.  337. 

3od  De  Witt  v.  Monjo,  46  App.  Div.  533,  61  N.  Y.  Supp.  1046.  Evi- 
dence not  proper  in  rebuttal.  Fielden  v.  Lahens,  2  Abb.  Dec.  Ill,  6 
Abb.  Pr.   (N.  S.)  341;  Dow  v.  Darragh,  42  Super.  Ct.   (10  J.  &  S.)  80. 

306  Hubbell  v.  Alden,  4  Lans.  214. 

307  Clegg  v.  New  York  Newspaper  Union,  51  Hun,  232,  21  State  Rep. 
215,  4  N.  Y.  Supp.  280. 

308  Duguid  v.  Ogilvie,  3  E.  D.  Smith,  527,  1  Abb.  Pr.  145. 

309  McAllister  v.  Case,  13  State  Rep.  141. 
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summons  or  the  pleadings.310  This  power  is,  however,  not 
exclusive  of,  but  concurrent  with,  the  power  of  the  court,  and 
pending  such  reference,  if  the  party  chooses  and  the  referee 
adjourns  the  case,  a  motion  to  amend  may  be  made  at  special 
term.311  Furthermore  a  referee  has  not  the  power  in  amend- 
ing pleadings  to  do  what  the  court  may  do  on  or  after  judg- 
ment in  furtherance  of  justice.312  And  an  amendment  which 
can  only  be  allowed  before  trial  such  as  changing  the  cause 
of  action  or  adding  another  caus"e  or  adding  a  new  defense 
cannot  be  allowed  by  the  referee,  but  in  such  case  he  should 
suspend  the  trial  so  as  to  enable  the  party  to  apply  at  special 
term  for  the  relief  sought.313  The  referee  has  the  power  to 
add  or  strike  out  the  name  of  a  party,314  but  cannot  order  a 
new  party  to  be  brought  in  by  compulsory  process.315  He 
may  allow  an  amendment  to  the  answer,310  or  may  allow  a 
new  bill  of  particulars  to  be  substituted  for  that  annexed  to 
the  complaint,317  and  he  has  co-extensive  power  with  the  court 
to  allow  an  amendment  of  a  pleading  to  conform  with  the 
proof.31s  The  allowance  of  amendments  lies  in  the  discretion 
of  the  referee,319  as  does  the  time  and  manner  of  the  exercise 

310  Code  Civ.  Proc.  §  1018.  Power  of  court,  see  volume  1,  §  903,  pp. 
1028-1035. 

sii  Bullock  v.  Bemis,  40  Hun,  623. 

312  Union  Bank  v.  Mott,  10  Abb.  Pr.  372. 

3i3  Niagara  County  Nat.  Bank  v.  Lord,  33  Hun,  557;  Sinclair  v.  Neill, 
1  Hun,  80,  3  T.  &  C.  74;  Wiley  v.  Brigbam,  16  Hun,  106.  A  motion 
made  before  a  referee  on  the  day  agreed  upon  by  tbe  parties  as  the 
first  day  for  the  hearing  of  the  reference  must  be  regarded  as  if  made 
at  the  beginning  of  the  trial  and  not  before  the  trial  in  so  far  as  the 
power  of  tbe  referee  to  permit  an  amendment  of  the  pleadings  is 
concerned.     Barnum  v.  Williams,  91  App.  Div.  464,  86  N.  Y.  Supp.  821. 

si*  Newman  v.  Marvin,  12  Hun,  236;  Magovern  v.  Robertson,  37  State 
Rep.  441,  14  N.  Y.  Supp.  114.  Billings  v.  Baker,  6  Abb.  Pr.  213,  which 
holds  that  he  can  not  strike  out  the  name  of  a  party  is  not  the  law. 

3i5  Newman  v.  Marvin,  12  Hun,  236. 

sieFrazer  v.  Hunt,  18  Wkly.  Dig.  390;  McLaughlin  v.  Webster,  141 
N.  Y.  76;  Chapin  v.  Dobson,  78  N.  Y.  74. 

siTMelvin  v.  Wood,  3  Abb.  Dec.  272,  4  Abb.  Pr.  (N.  S.)  438. 

3is  Knapp  v.  Fowler,  18  Wkly.  Dig.  230,  30  Hun,  512. 

sioHaight  v.  Littlefield,  71  Hun,  285,  24  N.  Y.  Supp.  1097;  Barnes  v. 
Seligman,  55  Hun,  339,  350,  29  State  Rep.  68,  8  N.  Y.  Supp.  834. 
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of  the  power.320  The  power  in  respect  to  the  terms  on  which 
an  amendment  shall  be  allowed  is  commensurate  with  that  of 
the  court.321  A  referee  may,  if  no  objection  is  made,  reserve 
his  decision  of  motion  for  leave  to  amend  and  grant  it  when 
he  makes  his  findings.322  A  decision  of  a  referee  on  an  appli- 
cation to  amend  a  pleading  is  only  reviewable  on  appeal  from 
a  judgment  entered  on  his  findings;323  and  a  motion  at  special 
term  to  set  aside  or  strike  out  an  amendment  allowed  by  a 
referee  is  improper,324  as  is  a  motion  at  special  term  for  leave 
to   amend  where  the   referee   has   refused  the  application.325 

Adjournments.     The  referee  exercises  the  same  power 

as  the  court  to  grant  adjournments.  Where  there  is  more 
than  one  referee,  a  majority  of  those  present  at  a  time  and 
place  appointed  for  the  trial  may  adjourn  the  trial  to  a  future 
day.326  Formerly  it  was  held  that  the  court  itself  might  stay 
the  proceedings  before  the  referee  on  an  affidavit  of  the  absence 
of  a  material  witness,327  but  such  is  not  the  law  at  present. 
An  adjournment  should  not  be  granted  on  account  of  the  ab- 
sence of  counsel  on  a  pleasure  voyage,328  but  may  be  to  allow 
time  for  an  application  to  the  court  to  bring  in  a  necessary 
party.329    That  adjournments  are  not  formally  made  from  one 

320  McLaughlin  v.  Webster,  141  N.  Y.  76. 

321  Smith  v.  Rathbun,  75  N.  Y.  122,  126;  Barnum  v.  Williams,  91  App. 
Div.  464,  86  N.  Y.  Supp.  821. 

322Chapin  v.  Dobson,  78  N.  Y.  74;  Bean  v.  Edge,  46  Super.  Ct.  (14  J. 
&S.)  455. 

323  Woodruff  v.  Dickie,  28  Super.  Ct.  (5  Rob.)  619,  31  How.  Pr.  164. 

32i  Quimby  v.  Claflin,  77  N.  Y.  270.  The  supreme  court  at  special 
term  has  no  power  on  motion  to  review  the  decision  of  a  referee  in 
regard  to  an  amendment,  even  where  such  decision  is  rendered  "sub- 
ject to  the  approval  of  the  court."     Knapp  v.  Fowler,  26  Hun,  200. 

325  Oregon  Steamship  Co.  v.  Otis,  59  How.  Pr.  254.  The  court  at  a 
special  term  has  no  power  to  review  on  motion  the  action  of  the 
referee  in  allowing  or  disallowing  an  amendment  to  the  pleadings. 
Barnum  v.  Williams,  91  App.  Div.  464,  86  N.  Y.  Supp.  821. 

32GCode  Civ.  Proc.  §  1026. 

327  Bird  v.  Sands,  1  Johns.  Cas.  394,  Colem.  &  C.  Cas.  107;  Sudam  v. 
Swart,  20  Johns.  476. 

328  Forrest  v.  Forrest,  16  Super.  Ct.  (3  Bosw.)  650. 

329  Peyser  v.  Wendt,  87  N.  Y.  322. 
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hearing  to  the  time  of  another  does  not  of  itself  render  the 
proceedings  irregular.330  A  notice  given  by  the  referee  in 
person  to  the  attorney  or  a  party  that  the  referee  could  not 
be  present  at  the  time  fixed  for  hearing  but  would  examine 
the  witnesses  at  an  hour  specified  later  in  the  day  is  suffi- 
cient as  an  adjournment  to  that  hour.331  Terms  may  be  im- 
posed on  postponing  the  hearing,332  such  as  payment  of  costs.333 
Error  of  the  referees  in  refusing  to  grant  an  adjournment 
may  be  corrected  by  setting  aside  their  report,334  though  the 
court  will  not  ordinarily  interfere  with  the  referee's  discre- 
tion as  to  adjournments.335  If  plaintiff  fails  to  appear  and 
complete  his  evidence  on  an  adjourned  day,  the  referee  may 
dismiss  the  complaint.330  If  an  adjournment  is  obtained  after 
trial  has  commenced  in  order  to  move  for  leave  to  serve  a 
reply,  it  is  not  error  to  refuse  to  commence  the  trial  de  novo.337 

Costs.     On  a  reference  of  all  the  issues  to  hear  and 

determine,  the  referee  should  decide  the  right  to  costs,33"  ex- 
cept that  he  cannot  award  costs  to  one  of  several  defendants 
who  alone  succeeds  against  plaintiff;339  and  if  he  does  not 
award  costs  the  court  has  no  power  to  do  so.340    The  court  at 

330  Accessory  Transit  Co.  v.  Garrison,  9  Abb.  Pr.  141,  18  How.  Pr.  1. 

331  Matter  of  Ferrigan's  Estate,  42  App.  Div.  1,  58  N.  Y.  Supp.  920. 

332  Sickles  v.  Fort,  12  Wend.  199. 

333  Slocum  v.  Watkins,  1  Denio,  631. 

334  Forbes  v.  Frary,  2  Johns.  Cas.  224;  Langley  v.  Hickman,  3  Super. 
Ct.  (1  Sandf.)  6S1. 

335  Cooley  v.  Huntington,  16  Abb.  Pr.  384,  note. 

336  Williams  v.  Sage,  Code  R.  (N.  S.)  358;  Morange  v.  Meigs,  54  N. 
Y.  207. 

337  White  v.  Smith.  46  N.  Y.  418. 

33s  Graves  v.  Blanchard,  4  How.  Pr.  300;  Morgan  v.  Stevens,  6  Abb. 
N.  C.  356.  In  an  action  of  an  equitable  nature,  the  award  of  costs  is 
in  the  discretion  of  the  referee.  Barker  v.  White,  1  Abb.  Dec.  95,  5 
Abb.  Pr.  (N.  S.)  124,  3  Keyes,  617. 

330  New  York  El.  R.  Co.  v.  McDaniel,  31  Hun,  310. 

340  Stevens  v.  Weiss,  25  Misc.  457,  55  N.  Y.  Supp.  562;  Kennedy  v. 
McKone,  10  App.  Div.  97,  41  N.  Y.  Supp.  577;  Phelps  v.  Wood,  46  How. 
Pr.  1;  First  Nat.  Bank  v.  Levy,  3  State  Rep.  298.  This  rule  has  also 
been  held  to  apply  to  a  reference  in  a  divorce  action  where  the  report 
is  expressly  made  subject  to  confirmation.  Sabater  v.  Sabater,  7  App. 
Div.  70,  39  N.  Y.  Supp.  958. 


2600  REFERENCES.  §   1878 


Art.  V.  Proceedings. — A.  Reference  to  Determine  Issues. 

special  term  cannot  retax  the  costs.341  But  an  application  for 
an  additional  allowance  should  be  made  to  the  court  and  not 
to  the  referee.342 

Punishment  for  contempt.     The  referee  has  the  same 

power  as  the  court  to  preserve  order  and  punish  the  violation 
thereof,  and  to  punish  a  witness  for  nonattendance  or  a  refusal 
to  be  sworn  or  to  testify.343  An  order  to  show  cause  may  be 
made,  or  a  warrant  may  be  issued,  as  prescribed  in  section 
2269  of  the  Code,  by  a  referee  appointed  by  the  court,  where 
the  offense  is  committed  on  the  trial  of  an  issue  referred  to  him 
or  consists  of  a  witness'  nonattendance,  or  refusal  to  be  sworn 
or  to  testify  before  him.  The  order  or  warrant  may,  in  the 
discretion  of  the  referee,  be  made  returnable  before  him  or 
before  the  court.  Where  it  is  made  returnable  before  the 
referee  he  has  all  the  power  and  authority  of  the  court  with 
respect  to  the  motion  or  special  proceedings  instituted  there- 
by.344 The  referee  and  the  court  have  concurrent  jurisdiction 
to  punish  for  contempt  in  such  cases.345 

Determination  of  issues.     In  making  his  decision,  the 

referee  cannot  exclude  evidence  admitted  on  the  trial,340  but 
where  such  testimony  is  irrelevant  and  inadmissible  "in  sub- 
stance" no  prejudice  results.347  And  a  referee  who  has  er- 
roneously admitted  evidence  or  denied  a  motion  to  strike  out 
incompetent  testimony  cannot  ordinarily  deprive  the  objecting 
party  of  his  exception  to  the  ruling  by  stating  in  his  report 
that  he  disregarded  the  objectionable  evidence,34S  though  he 

an  Kennedy  v.  McKone,  10  App.  Div.  97,  41  N.  Y.  Supp.  577. 
342  Pinsker  v.  Pinsker,  44  App.  Div.  501,  60  N.  Y.  Supp.  902. 
sis  Code  Civ.   Proc.  §  1018;    Burnett  v.   Phalon,   11  Abb.   Pr.   157,  19 
How.  Pr.  530;  Heerdt  v.  Wetmore,  25  Super.  Ct.   (2  Rob.)   697. 

344  Code  Civ.  Proc.  §  2272. 

345  Naylor  v.  Naylor,  32  Hun,  228.  So  held  where  the  reference  was 
merely  to  take  an  account  and  report.  Milton  v.  Richardson,  21  Misc. 
380,  47  N.  Y.  Supp.  735. 

"Meyers  v.  Betts,  5  Denio,  81;   Allen  v.  Way,  7  Barb.  585,  3  Code 
R.  243. 

347  Brown  v.  Colie,  1  E.  D.  Smith,  265. 

348  Dougall  v.  Dougall,  61  App.  Div.  282,  70  N.  Y.  Supp.  336;  Bloss  v. 
Morrison,  47  Hun,  218,  14  State  Rep.  379,  28  Wkly.  Dig.  256. 
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may  where  the  referee,  by  consent,  has  viewed  the  premises,349 
or  where  the  evidence  disregarded  stands  alone  and  is  readily 
identified,  and  it  can  be  seen  that  it  had  no  effect  on  the  de- 
cision.350 The  referee  decides  as  to  the  weight  of  the  evi- 
dence,3"'1 and  in  so  doing  he  may  believe  part  of  the  testimony 
of  a  witness  and  reject  part,352  and  is  not  bound  to  believe 
all  the  testimony  given  by  a  party  although  it  is  uncontra- 
dicted.353 It  is  the  duty  of  the  referee,  where  the  evidence 
is  equally  balanced,  to  decide  against  the  party  on  whom  the 
burden  of  proof  rests  ;354  but  where  there  is  a  conflict  of  tes- 
timony he  has  no  right  to  disregard  testimony  of  both  parties 
and  make  an  independent  finding  based  on  no  testimony  in 
the  case;355  and  where  there  is  a  variance  between  the  evi- 
dence and  the  pleading,  he  should  not  disregard  the  evidence 
and  treat  the  pleading  as  controlling,  where  the  evidence  is 
given  without  objection.35''  He  may  reject  part  of  the  testi- 
mony as  untrue  while  accepting  other  parts  as  true.357  He 
may  compare  documents  in  evidence  for  the  purpose  of  infer- 
ring the  genuineness  or  simulation  of  the  handwriting,358  and 
if  the  parties  stipulate  that  he  may  inspect  the  premises  in 
dispute,  he  may  construe  the  testimony  in  the  light  of  the 
information  obtained  by  such  inspection,  so  that  no  excep- 
tion is  available  to  his  findings  as  against  or  without  evi- 
dence.359    Where  no  question   is  raised  before  the  referee  as 

349  Blashfield  v.  Empire  State  Telephone  &  Telegraph  Co.,  147  X.  Y. 
520. 

350  Nette  v.  New  York  El.  R.  Co.,  13  Misc.  218,  68  State  Rep.  213,  34 
N.  Y.  Supp.  233. 

:"'i  Hogan  v.  Laimbeer,  66  N.  Y.  604. 

352  Stafford  v.  Leamy.  34  Super.  Ct.   (2  J.  &  S.)   269,  43  How.  Pr.  40. 

353  Vandercook  v.  City  of  Cohces,  12  Wkly.  Dig.  84. 

351  strong  v.   Place.   27   Super.   Ct.    (4   Rob.)    385,   33   How.   Pr.   114; 
Bradley  v.  McLaughlin,  8  Hun.  545. 

sssHeim  v.  Link,  52  Super.  Ct.  (20  J.  &  S.)  547. 
356  Stephan  v.  Hughes.  22  Wkly.  Dig.  119. 

ssv  Chester  v.  Jumel,  2  Silv.  Sup.  Ct.  182,  24  State  Rep.  231,  5  N.  Y. 
Supp.  822. 

358  Hunt  v.  Lawless,  7  Abb.  N.  C.  113. 

359  Crouch  v.  Gutmann.  32  State  Rep.  254,  10  N.  Y.  Supp.  275. 
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to  the  mode  of  trial,  he  is  bound  to  grant  plaintiff  any  re- 
lief, legal  or  equitable,  to  which  his  allegations  and  poof  en- 
title him.360  Whether  the  minutes  of  the  referee  are  correct 
is  for  him  to  determine,  and  where  he  has  denied  a  motion  to 
correct  the  minutes,  his  decision  is  conclusive.361 

§  1879.     Keargument. 

The  referee  may  allow  a  reargument  before  making  his  re- 
port even  though  he  has  made  up  his  mind.382 

(B)  REFERENCE  TO  REPORT  ON  FACTS. 

§  1380.     General  considerations. 

Having  considered  the  procedure  on  a  reference  granted  to 
hear  and  determine  the  issues  or  a  part  of  the  issues,  it  is  nec- 
essary to  now  determine  the  practice  pertaining  to  a  reference 
where  the  reference  is  not  to  hear  and  determine  the  issues 
or  a  part  of  the  issues  but  either  (a)  to  report  the  referee's 
findings  on  one  or  more  specific  questions  of  fact  involved  in 
the  issue;363  or  (b)  to  take  an  account  and  report  to  the  court 
thereon,364  or  (c)  to  determine  and  report  upon  a  question  of 
fact  arising  at  any  stage  of  the  action  on  a  motion  or  other- 
wise except  on  the  pleadings,365  or  (d)  to  report  the  facts 
arising  in  a  particular  proceeding  or  where  a  reference  to  a 
master  in  chancery  was  proper  prior  to  the  adoption  of  the 
Code.366  In  the  same  class  with  the  references  now  to  be 
considered  are  references  of  particular  facts  in  particular  ac- 
tions which  will  be  treated  of  in  subsequent  chapters  pertain- 
ing to  such  actions.  For  instance,  a  reference  in  partition  is 
provided  for  by  a  particular  Code  provision  as  is  a  reference 
in  an  action  for  divorce  and  a  reference  to  compute  the  amount 
due  in  an  action  for  foreclosure. 

seo  Armitage    v.  Pulver,  37  N.  Y.  494. 

36i  Page  v.  Methfessel,  71  Hun,  442,  25  N.  Y.  Supp.  11. 

362  Litch  v.  Rrotherson,  16  Abb.  Pr.  384,  25  How.  Pr.  407. 

363  code  Civ.  Proc.  §  1013. 

364  Code  Civ.  Proc.  §  1015. 

365  Code  Civ.  Proc.  §  1015. 
see  Code  Civ.  Proc.  §  827. 
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The  Code  lays  down  particular  rules  which  define  the  powers 
and  duties  of  a  referee  where  the  reference  is  to  hear  and  de- 
termine issues,  but  few  of  those  rules  are  applicable  to  refer- 
ences other  than  of  the  issues,  and  hence  the  practice  is  largely 
governed  by  the  chancery  practice  which  prevailed  prior  to 
the  adoption  of  the  Code.367 

§  1881.     Order  as  authority  of  referee. 

It  is  customary  to  deliver  to,  aud  leave  with  the  referee,  a 
certified  copy  of  the  order  of  reference  for  his  use.368  The  pos- 
session of  the  order  of  reference  by  the  referee  is  necessary 
not  only  that  he  may  know  he  has  authority  to  execute  the 
reference  and  to  summon  parties  to  appear  before  him,  but 
also  to  enable  him  to  exercise  a  proper  discretion  in  fixing  a 
reasonable  time  for  service  of  the  summons  on  the  parties  who 
are  to  attend  before  him,  having  regard  for  the  nature  of  the 
matters  to  be  inquired  into  and  the  residences  of  such  parties 
and  their  attorneys.369 

§  1882.     Bringing  on  hearing. 

If  the  order  does  not  prescribe  the  mode  of  bringing  on  the 
hearing,  the  practice  is  governed  by  the  old  chancery  prac- 
tice, under  which  the  party  in  whose  favor  judgment  was  en- 
tered or  who  obtained  the  order  was  entitled  to  bring  on  the 
hearing.370  If  he  did  not  procure  and  serve  a  summons  within 
thirty  days  after  the  order  was  entered,  any  other  party  or 
person  interested  in  the  matter  of  the  reference  could  apply 
to  the  court  to  expedite  the  prosecution  of  the  order.371  Fur- 
thermore, if,  after  proceedings  had  been  commenced  by  service 

36-  Rule  84  of  the  General  Rules  of  Practice  provides  that  in  cases 
where  no  provision  is  made  by  statute  or  by  these  rules,  the  proceed- 
ings shall  be  according  to  the  customary  practice  as  it  formerly  existed 
in  the  court  of  chancery  or  supreme  court,  in  cases  not  provided  for  by 
statute  or  by  written  rules  of  those  courts. 

ass  Quackenbush  v.  Leonard,  10  Paige,  131. 

369  2  Barb.  Ch.  Pr.  472. 

370  Quackenbush  v.  Leonard,  10  Paige,  131;   2  Barb.  Ch.  Pr.  474. 
37i  2  Barb.  Ch.  Pr.  475. 
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of  summons,  the  party  entitled  to  prosecute  did  not  proceed 
with  due  diligence,  the  referee  could,  on  application  of  any- 
other  person  interested  either  as  a  parly  to  the  suit  or  as  com- 
ing in  to  prove  his  debt  or  establish  a  claim  under  the  decree 
or  order,  commit  to  him  the  prosecution  of  the  reference.372 
The  referee  should  not  permit  the  party  who  has  the  prosecu- 
tion of  the  reference  to  fix  the  time  and  place  thereof  and  time 
of  service  of  the  summons  so  as  to  suit  his  own  convenience 
only/7" 

—  Notice.     In  the  absent E  any  provision  in  the  order 

of  reference,  the  rules  of  chancery  govern  the  procedure  as 
to  the  manner  of  giving  notice  of  the  hearing  and  the  suffi- 
ciency thereof.  The  chancery  rules  provided  for  a  summons 
which  was  entitled  in  the  cause  and  signed  by  the  referee, 
and  named  a  time  and  place  for  the  hearing.  It  was  usually 
followed  by  an  underwriting  or  memorandum  expressing  the 
object  of  the  attendance.37'  It  is  not  absolutely  necessary  that 
a  summons  should  be  underwritten,  although  the  usual  prac- 
tice, as  it  is  sufficient  if  the  nature  of  the  reference  to  be 
proceeded  in,  or  the  object  of  the  attendance,  is  briefly  stated 
in  the  body  of  the  summons.  P.ut  the  referee,  before  he  signs 
the  summons,  should  see  that  it  is  properly  underwritten  or 
that  there  is  sufficient  appearing  in  the  body  thereof  to  ap- 
prise the  party  on  whom  it  is  served  of  the  nature  of  the  pro- 
ceedings which  are  to  be  had  before  him.375  The  underwriting 
need  not  be  signed  by  the  referee.376  The  mode  of  proceeding 
to  enforce  the  production  and  deposit  of  documents  is  by  in- 
serting in  the  underwriting  a  clause  such  as  "at  which  time 
defendant  is  to  produce  before  me  and  deposit  in  my  office 
all  such  deeds,  books,  and  papers  as  are  in  his  custody  or 
power  relating  to  the  matters  referred  to  me."377  The  sum- 
mons must  be  served  on  the  adverse  party  or  his  attorney 
such  time  previous  to  the  day  appointed  for  the  hearing  as  the 

372  2  Barb.  Ch.   Pr.   475. 

373  Quackenbush  v.  Leonard,  10  Paige,  131;   2  Barb.  Ch.  Pr.  472. 

374  2  Barb.  Ch.  Pr.  472. 

375  Manhattan  Co.  v.  Evertson,  4  Paige,  276. 
37G  2  Barb.  Ch.  Pr.  473. 

377  2  Barb.  Ch.  Pr.  481. 
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referee  may  deem  reasonable,  taking  into  consideration  the 
nature  of  tin-  matters  to  be  examined  and  the  residence  of 
the  parties.  :  The  giving  of  too  short  notice  is  waived,  how- 
ever, by  appearance  and  asking  for  an  adjournment.378 

§  1883.     Subpoenaing  witnesses. 

Witnesses  may  be  subpoenaed  to  testify  and,  in  a  proper 
ease,  to  bring  a  book,  document,  or  other  paper,  as  on  a  trial 
by  t  he  court. 

§  1884.     Procedure  on  hearing. 

On  the  return  of  the  summons,  the  referee  should  regulate 
the  manner  of  executing  the  reference  and  the  several  steps 
to  be  taken  by  the  respective  parties,  so  far  as  it  can  then 
conveniently  be  done,  and  a1  any  subsequent  time  to  which  the 
reference  may  be  adjourned,  he  should  give  such  further  di- 
rections as  may  be  proper  in  relation  to  any  other  pro< dings 

which  have  become  necessary  in  the  progress  of  the  refer- 
ence. 

Oath  of  referee.  The  rules  Laid  down  as  to  the  neces- 
sity of  the  referee  being  sworn,  where  the  reference  is  to  de- 
termine  issues,  apply  to  referei a  now   under  consideration 

if  they  are  embraced  within  section  1013  or  1015  of  the 
Code.882  The  authorities  are  in  conflict  as  to  whether  a 
referee  to  compute  the  amount  due  on  default  must  take  the 
oath.383  Failure  to  take  the  oath  may  be  waived  by  proceed- 
ing with  the  reference  without  objecting  thereto.384 

Adjournments.     The  referee  has  power  to  adjourn  the 

hearings.    For  instance,  he  may  adjourn  the  proceedings  where 

2    Barb.   Ch.    Pr.    474.     See  Matter  of  Ferrigan's   Estate,   42   App. 
Div.  1.  4.  58  N.  Y.  Supp.  920. 

•  Wetter  v.  Schlieper,  7  Abb.  Pr.  92,  94. 
380  Code  Civ.  Proc.  §  1017. 

3tory  v.  Brown,  4  Paige,  112. 
See  Code  Civ.  Proc.  §  1016. 
i8i  Must.     Exchange  Fire  Ins.  Co.  v.  Early,  4  Abb.  N.  C.  78,  54  How. 
Pr.  279      Need  not.     McGowan  v.  Newman,  4  Abb.  N.  C.  80. 

- 1  Keator  v.  Ulster  &  Delaware  Plank  Road  Co.,  7  How.  Pr.  43. 


2605  REFERENCES.  §   L884 

Art.  V.  Proceedings. — B.  Reference  to  Report  on  Facts. 


the  notice  of  the  reference  is  deemed  too  short,  notwithstand- 
ing the  order  of  reference  provides  for  bringing  on  the  refer- 
ence on  two  days'  notice.385 

Evidence.     It  may  safely  be  Btated  thai  the  powers  of 

the  referee  in  admitting  and  rejecting  evidence  are  as  ex- 
tensive as  the  powers  of  a  referee  on  a  reference  to  hear  and 
determine  issues,:;s,;  though  there  are  cases  holding  that  where 
the  reference  is  merely  to  take  evidence,  the  referee  should 
lake  all  the  evidence  offered  and  Leave  ii  to  the  court  to  rule 
on  its  admissibility.887  The  question  arises,  lmw.-v.M-.  as  sug- 
gested by  the  Late  Judge  Rumsey  in  his  work  on  New  York 
Practice,388  whether  a  reference  is  authorized,  in  any  case, 
to  merely  reporl  evidence  to  the  court.  There  is  no  Code 
provision  authorizing  it  and  it  is  wry  doubtful  whether  such 
a  reference  is  proper.     It  has  been  held  thai   the  referee  has 

no  power  to  strike   ou1   the   testi ny   of  a    witness   on    bis 

failure  to  appear  for  cross-examination,889  bul  Buch  holding 
is  subject  to  the  criticism  thai  it  makes  the  reference  merely 
one  to  take  evidence. 

The  referee  cannot  receive  affidavits  as  evidence  bu1  the  wit- 
nesses must  be  sworn  before  him.390  The  affidavits  used  on 
the  motion  which  is  the  subject  of  the  reference  are  not  prop- 
erly before  the  referee  as  evidence.301  If  the  affidavits  nsed 
on  the  motion  be  treated  by  the  referee  as  pleadings  by  order 
of  the  court,  then  any  allegation  in  the  affidavit  of  the  moving 
party  not  denied  by  the  opposing  party  must  be  taken  as 
true.392  A  referee,  where  the  reference  is  to  determine  matters 
arising  on  a  motion,  is  not  authorized  to  permit  an  examina- 
tion by  commission  of  the  witnesses  required  to  be  produced 

3S5  Stubbs  v.  Ripley,  39  Hun,  620. 

386  Ayres  v.  Village  of  Hammondsport,  13  Civ.  Proc.  R.  (Browne)  236, 
11  State  Rep.  706;  Matter  of  Silvernail,  45  Hun,  575,  578. 

387  Scott  v.  Williams,  14  Abb.  Pr.  70,  23  How.  Pr.  393;  Fox  v.  Moyer, 
54  N.  Y.  125.  131. 

388  2  Rumsey's  Pr.  p.  428. 

3so  Matter  of  Crooks,  23  Hun,  696. 

300  Security  Fire  Ins.  Co.  v.  Martin,  15  Abb.  Pr.  479. 

391  Fenlon  v.  Dempsey,  21  Abb.  N.  C.  291. 

392  Wetmore  v.  Wetmore,  27  Misc.  700,  59  N.  Y.  Supp.  586. 
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before  him.  :  Where  plaintiff  has  given  evidence  in  support 
of  her  claim,  defendant  is  not  entitled  to  a  report  in  his  favor 
upon  taking  plaintiff's  default  for  nonappearance  at  an  ad- 
jonrned  hearing,  but  the  referee  must  report  the  evidence 
taken  and  his  opinion  thereoi 

Signing  testimony.     In  references  "other  than  for  the 

trial  <>!'  tlif  issues  in  an  action,  or  for  computing  the  amount 
due  in  foreclosuri  stimony  <>!'  tin-  witnesses  shall 

be  signed  by  them.8*8    This  rule  does  aot  apply,  however,  to 

1   statutory   pro< <  1  i  1 1  _r  - .  such   as  an   accounting  of  an 

nor  for  the  benefit   of  creditors.         As  to  whether  the 

omission  to  request  tl  is  a  waiver  is  aot  s.-ttled.307 

remedy   for  failure   to  subscribe  the  testimony   is  by  a 

motion   to  correct   tin-   report   and   not    by  exceptions  to  the 

repoi ' 

Punishment  for  contempt.  Tin-  referee  may  punish  -1 
witness  for  contempt  in  refusing  to  answer,**8  and,  it  would 
s.-t-m.  for  failure  t>>  attend;400  but  the  right  so  to  do  is  not 
exclusive  but  concurrent  with  the  right  of  the  court  to  pun- 
ish/01 

Costs.     The  referee  has  no  power  t<>  award  • 

pecially  when  the  question  of  costs  and  ;ill  other  questions, 
are  by  the  order  of  referenc  ved  until  the  coming  in 

of  the  n-' 

Stubbs  v.  Ripley,  39  Hun,  620. 
394  Ward  v.  Ward,  29  Abb.  X.  C.  256,  21  X.  Y.  Supp.  7 
Rule  30  of  the  General  Rules  of  Practice. 

ter  of  Cleflin,  20  State  Ri  X.  Y.  Supp.  621;    Matter  of 

Harris'  Estate.  51  Hun.  636,  3  N    Y.  Supp-  621. 

That  it  is.     Rusk  v.  Marston.  1  Wkly.   Dig.   566.     That  it  is  not. 
Bowne  v.  Leveridge,  8  Ahb.  X.  C.  148,  note. 

National  State  Bank   v.  Hibbard,  45   How.   Pr.  280,   287;    Roberts 
v.  White,  43  Super.  Ct.   (11  J.  &  S.)  455,  460. 

: '^ople  ex  rel.  Baldwin  v.  Miller,  9  Misc.  1,  59  State  Rep.  702,  29 
X.  Y    Supp.  305.     Procedure,  see  Code  Civ.  Proc.  §  - 
See  Code  Civ.  Proc.  §  22 
«»  Milton  v.  Richardson,  21  Misc.  380,  47  X.  Y.   Supp.   735;    Seeley's 
Case.  6  Abb.  Pr.  217,  note. 

*°-  Bon  v.  Sanford.  23  Hun.  520.     See,  also,  Frost  v.  Reinach,  40  Misc. 
412.  81  X.  Y.  Supp.  i 
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§  1885.     Hearing  on  reference  to  take  an  account. 

Where  a  case  is  referred  pursuant  to  an  order  directing  the 
referee  "to  take  and  state  an  account,"  he  is  a  mere  substi- 
tute for  a  master  under  the  old  chancery  practice  and  he  must 
be  governed  by  the  rules  which  regulate  that  practice.403  An 
order  to  take  and  state  an  account  gives  the  referee  the  inci- 
dental power  formerly  exercised  by  a  master  in  chancery,  i. 
e.,  the  power  necessarily  incidental  to  the  proper  execution 
of  his  work.404  By  the  102d  and  107th  rules  of  the  court  of 
chancery,  the  master  in  chancery  had  the  power,  under  a 
reference,  to  take  testimony  and  state  the  accounts,  to  regu- 
late the  manner  in  which  the  reference  was  to  be  executed, 
and  to  require  the  parties  within  a  reasonable  time  to  exhibit 
in  writing  before  him  the  several  items  of  charge  which  they 
claim  against  the  adverse  party,  so  that  it  might  be  known 
to  what  points  the  examination  of  the  witnesses  should  be 
directed.405  All  the  parties  accounting  must  bring  in  their 
accounts  in  form  of  debtor  and  creditor.406  The  party  must 
bring  his  whole  account  and  for  the  whole  period  for  which 
he  has  accounted.  It  must  also  be  verified  by  an  affidavit 
that  the  account,  including  both  debts  and  credits,  is  cor- 
rect, and  that  the  party  accounting  does  not  know  of  any 
error  or  omission  therein  to  the  prejudice  of  any  of  the  other 
parties.407  The  referee  may  not  only  require  the  exhibit  in 
writing  of  the  items  of  account,  but  he  may  also  preclude  the 
parties  from  making  claims  for  any  other  items  than  those 
which  they  present,  unless  they  furnish  reasonable  excuse 
for  the  neglect.408  These  chancery  rules  need  not,  however, 
be  followed  unless  a  party  so  demands.409    A  referee  appointed 

403  Palmer  v.  Palmer,  13  How.  Pr.  363;  Milton  v.  Richardson,  21 
Misc.  380,  47  N.  Y.  Supp.  735. 

404  Milton  v.  Richardson,  21  Misc.  380,  47  N.  Y.  Supp.  735. 

405  id.;  Story  v.  Brown,  4  Paige,  112-115. 

406  2  Barb.  Ch.  Pr.  505. 

407  2  Barb.  Ch.  Pr.  506;  Story  v.  Brown,  4  Paige,  112. 

408  Milton  v.  Richardson,  21  Misc.  380,  47  N.  Y.  Supp.  735;  Story  v. 
Brown,  4  Paige,  112. 

409  Hathaway  v.  Russell,  45  Super.  Ct.  (13  J.  &  S.)  538,  542. 
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to  take  and  state  an  account  in  an  action  in  which  no  answer  is 
interposed  may  take  and  state  the  account  down  to  the  time 
of  the  hearing.410 

The  referee  has  the  power  to  allow,  in  any  form  that  does 
not  work  injustice,  an  objection  to  the  account  presented, 
whether  or  not  a  statement  of  objections  has  been  previously 
made.  A  formal  filing  of  objections  implies  that  the  account- 
ing party  need  not  prepare  to  meet  any  other  objection;  but 
the  court  has  power  to  allow  other  objections  to  be  made  giv- 
ing the  accounting  party  opportunity  to  meet  them.411  The 
referee  may  disallow  items,  even  if  no  specific  objections  are 
made,  where  they  appear  fraudulent  or  objectionable  on  their 
face,  provided  he  points  them  out  to  the  accounting  party  and 
erives  him  opportunity  to  show  them  to  be  just.412  A  referee 
to  compute  the  amount  duo  has  no  authority  to  determine  any 
questions  of  law.413 

(C)   REQUESTS  TO  FIND. 

><  1886.     General  considerations. 

Either  party  to  an  action  tried  before  the  court  without  a 
jury,  or  by  a  referee,  may  submit  a  statement  of  the  facts 
which  he  deems  established  by  the  evidence  and  of  the  rulings 
on  questions  of  law  which  he  desires  the  court  or  referee  to 
make.1  Prior  to  1894  such  practice  was  authorized  by  section 
1023  of  the  Code.  This  procedure  had  been  abused  to  such  an 
extent  that  in  1894  the  statute  was  repealed.  In  1904,  the 
repealed  Code  provision  was  re-enacted  with  an  additional 
clause  authorizing  an  exception  to  a  refusal  to  find.  The  deci- 
sions rendered  under  the  Code  section  prior  to  its  repeal  in 
1894  are  applicable  except  in  so  far  as  will  be  noticed  hereafter. 

Whether  requests  to  find  shall  be  submitted  rests  with  the 
party.     It  may  be  advisable  in  order  to  clearly  present  to  the 

«o  Darling  v.  Brewster,  55  N.  Y.  667. 

«i  Hyatt  v.  Mark,  55  Super.  Ct.  (23  J.  &  S.)  507,  2  N.  Y.  Supp.  727. 

•us  Heywood  v.  Kingman,  29  Abb.  N.  C.  75,  19  N.  Y.  Supp.  321,  882. 

«8  Mackay  v.  Bennington,  82  Hun,  509,  31  N.  Y.  Supp.  716. 

i  Code  Civ.  Proc.  §  1023. 

N.  Y.  Prac— 164. 
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judge  or  referee  the  contentions  of  the  party  as  to  the  material 
facts  deemed  to  have  been  established  and  the  rules  of  law 
which  should  be  held  applicable  thereto.  In  so  far  as  increas- 
ing the  scope  of  review  on  an  appeal  to  the  appellate  division 
is  concerned,  the  presentation  of  requests  to  find  is  valueless. 
It  was  held,  under  the  Code  provision  prior  to  its  repeal  in 
1894,  that  a  party  who  failed  to  present  a  request  for  any 
finding  he  desired  could  not,  on  appeal,  claim  that  the  fact 
was  established  in  order  to  overthrow  the  judgment;2  but  inas- 
much as  section  993  of  the  Code,  as  it  now  exists,  specifically 
provides  that,  on  appeal,  the  appellate  division  shall  review 
all  questions  of  fact  and  of  law  and  grant  to  either  party  the 
judgment  which  the  facts  warrant,  it  would  seem  that  the 
former  decisions  are  no  longer  applicable.3  It  seems,  however, 
that  if  an  appeal  is  taken  to  the  court  of  appeals  the  submis- 
sion of  a  request  to  find  the  facts  enlarges  the  scope  of  review 
provided  the  request  is  denied  and  an  exception  taken  to  the 
refusal  to  find.  In  such  a  case,  if  the  evidence  is  uncontro- 
verted,  and  the  affirmance  by  the  appellate  division  is  not 
unanimous,  a  question  of  law  is  raised  which  the  court  of 
appeals  may  review.  This  question  will  be  fully  considered 
in  the  volume  relating  to  appellate  procedure. 

Requests  to  find  are  proper  on  a  reference  to  determine  and 
report  the  account  of  an  executor.4 

§  1887.     Time  for  submission. 

The  requests  must  be  submitted  to  the  court  or  referee  be- 
fore the  cause  is  finally  submitted  or  within  such  time  after- 
wards, and  before  the  decision  or  report  is  rendered,  as  the 
court  or  referee  allows.5  Where  the  referee  has  signed  the 
report  and  given  notice  to  the  parties,  his  report  is  rendered, 
so  that  thereafter  no  requests  can  be  submitted.6    However,  if 

2  Loonam  v.   Myers,   13   Daly,   535. 

3  Rumsey's   Pr.    (supplement). 

4  Matter  of  Mellen,  56  Hun,   553,   9  N.   Y.   Supp.   929. 
s  Code   Civ.   Proc.   §   1023. 

g  Craig  v.   Craig,   66  Hun,   452,  21   N.  Y.  Supp.  241. 
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at  the  time  of  the  submission  the  proper  requests  for  findings 
are  presented  and  the  judge  or  referee  inadvertently  neglects 
to  examine  and  pass  upon  them  before  making  his  decision, 
he  may  do  so  afterwards;  and  the  rulings  so  made,  with  the 
exceptions  thereto,  properly  form  a  part  of  the  case.7  Addi- 
tional findings  cannot  be  made  after  a  decision  or  report  has 
been  finally  made  and  delivered.8  So  requests  to  find  cannot 
be  first  presented  at  the  time  of  the  settling  of  the  case,9 
although  it  has  been  held  that  if  both  parties  request  further 
findings  at  such  time,  they  may  be  passed  on.10  And  if,  upon 
the  settlement  of  the  case,  requests  for  findings  are  presented 
and  passed  upon  by  the  judge,  and  inserted  in  the  case,  with 
exceptions  to  them,  it  has  been  held  that,  in  the  absence  of 
objection  to  such  action  and  of  a  motion  to  strike  them  from 
the  case,  the  opposing  party  cannot  object  that  they  were  not 
properly  before  the  appellate  court.11 

^  1888.     Form  and  contents. 

The  requests  to  find  must  be  in  writing,  and  in  the  form  of 
distinct  propositions  of  law,  or  of  fact,  or  both,  separately 
stated;1-  each  of  which  must  be  numbered,  and  so  prepared, 
with  respect  to  its  length,  and  the  subject  and  phraseology 
thereof,  that  the  court  or  referee  can  conveniently  pass  on  it." 
The  requests  should  not  be  unnecessarily  numerous,  and  should 
include  only  such  facts  as  are  material  to  the  case,  as  they  are 
claimed  to  appear  upon  the  theory  of  the  party  presentinu'  the 

"  Friedman   v.   Bierman,   43   Hun,   387. 

s  Wainman  v.  Hampton,  110  N.  Y.  429;  Palmer  v.  Phenix  Ins.  Co., 
22  Hun,  224. 

'■>  Gormerly   v.  McGlynn,  84   N.  Y.   284. 

i"  Welch   v.    Preston,   30   Hun,   303. 

ii  Ward  v.  Craig,   87   N.  Y.   550. 

12  Where  statements  of  fact  and  conclusions  of  law  are  mixed,  the 
request  need  not  be  passed  on.  Sniffen  v.  Koechling,  45  Super.  Ct.  (13 
J.  &  S.)    61. 

"Code  Civ.  Proc.  §  1023;  Sniffen  v.  Koechling,  45  Super.  Ct.  (13  J. 
&  S.)    61. 
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requests.14  The  requests  should  be  in  the  form  of  facts  estab- 
lished, and  not  in  the  form  of  evidence  tending  to  establish 
the  facts.  The  propositions  authorized  to  be  presented  in  the 
requests  are  those  which  the  attorney  deems  to  be  established 
by  the  evidence;  and  it  is  intended  that  he  may  present  his 
propositions  so  in  detail  as  clearly  to  lead  to  the  decision  which 
he  asks  to  have  made.15  The  request  to  find  either  facts  or 
law  should  be  plainly  stated  in  a  single  proposition  the  whole 
of  which  can  be  granted  or  refused.18  One  who  proposes  an 
unreasonable  number  of  findings  cannot  object  that  the  court 
failed  to  discern  the  materiality  of  some  of  them.17  Purely 
negative  facts  should  not  be  submitted.18 

§  1889.     Disposition  of  requests. 

The  court  or  referee  is  required  to  pass  on  each  request  sub- 
mitted to  him,19  provided  the  facts  included  therein  are  mate- 
rial,20 and  are  not  purely  negative  in  their  character.21  But  an 
unwarranted  number  of  requests  need  not  be  passed  on,22  and 
where  a  request  presents  more  than  one  proposition  the  court 
or  referee  is  not  bound  to  analyze  it  and  pass  on  the  several 
parts  separately.23  A  fortiori,  if  all  of  such  propositions  are 
not  correct,  a  refusal  to  find  the  request  does  not  constitute 
error.24  If  an  attorney  presents  a  mass  of  requests  concern- 
ing immaterial  matters,  among  which  there  is  one  possessing 

"  Quincey  v.  Young,  5  Daly,  44;  Bates  v.  Bates,  7  Misc.  547,  27  N.  Y. 
Supp.  872. 

is  Glacius  v.  Black,  50  N.  Y.  145. 

is  Schnugg  v.  New  York  El.  R.  Co.,  6  Misc.  325,  26  N.  Y.  Supp.  798. 

17  Quincey  v.  Young,  53  N.  Y.  504. 

"McAndrew  v.  Whitlock,  32  Super.  Ct.  (2  Sweeny)  623. 

i9Goetting  v.  Biehler,  33  Hun,  500;  Matter  of  Mellen,  56  Hun,  553,  9 
N.  Y.  Supp.  929. 

20  Bates  v.  Bates,  7  Misc.  547,  27  N.  Y.  Supp.  872;  Schnugg  v.  New 
York  El.  R.  Co.,  6  Misc.  325,  26  N.  Y.  Supp.  798;  Quincey  v.  Young, 
5  Daly,  44;  McAndrew  v.  Whitlock,  32  Super.  Ct.  (2  Sweeny)   623. 

2i  McAndrew  v.  Whitlock,  32  Super.  Ct.  (2  Sweeny)  623. 

22  Teschmacher  v.  Lenz,  82  Hun,  594,  597,  31  N.  Y.  Supp.  543. 

23  Davis  v.  Howard,  73  Hun,  347,  26  N.  Y.  Supp.  194. 

24  Davis  v.  Leopold,  87  N.  Y.  620;  Koehler  v.  Hughes,  148  N.  Y.  507. 
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materiality,  its  concealment  will  be  deemed  a  sufficient  excuse 
for  its  want  of  recognition  by  the  court  or  referee,  and  it  is 
not  error  to  refuse  to  find  it.25  Requests  covered  by  the  find- 
ings embodied  in  the  decision  or  report  may  be  denied.26  Re- 
fusal to  find  a  fact  is  not  tantamount  to  a  finding  against  such 
fact,  unless  the  intention  of  the  court  or  referee  to  be  so  under- 
stood is  clearly  apparent.27 

At  or  before  the  time  when  the  decision  or  report  is  ren- 
dered, the  court  or  the  referee  must  not«-.  in  the  margin  of 
the  statement,  the  manner  in  which  each  proposition  has  been 
disposed  of,  and  must  either  file,  or  return  to  the  attorney,  the 
statement  thus  noted:  but  an  omission  so  to  do  does  not  affect 
the  validity  of  the  decision  or  report. 2S  Any  act  of  the  court 
or  referee  is  a  sufficient  refusal  which  shows  thai  it,  or  he, 
declines  to  adopt  the  request  submitted.2"  The  requests  may 
be  refused  in  a  single  sentence,  instead  of  marking  a  refusal 
against  the  margin  of  each  singly.80  So  an  indorsement  on 
proposed  findings  that  "each  of  the  within  requests  is  to  be 
marked  refused  except  so  far  as  covered  by  the  findings  of 
facts  and  conclusions  of  law  settled  and  signed  by  me"  is 
sufficient.31  "Not  found"  indicates  that  the  request  was 
d  on.32  The  signing  of  the  requests,  at  the  foot  thereof, 
is  sufficient.33 

-'•>  Quincey  v.  Young.  5  Daly,  44. 

m  Hunter  v.   Manhattan   R.   Co.,  29   Abb.  N.   C.   15,   22  Civ.   Proc.  R. 
(Browne)  309,  19  N.  Y.  Supp.  703. 

-~  Galle  v.  Tode,  148  N.  Y.  270;  Lawrenceville  Cement  Co.  v.  Parker, 
39  State  Rep.  864,  15  N.  Y.  Supp.  577. 

as  Code  Civ.  Proc.  §  1023. 

- '  Davis  v.  Leopold,  87  N.  Y.  620. 

3"  Lawrenceville  Cement  Co.   v.   Parker,   21   Civ.   Proc.   R.    (Browne) 
263,  15  N.  Y.  Supp.  577. 

i  Hunter  v.  Manhattan  R.  Co.,  29  Abb.  N.  C.  15,  22  Civ.  Proc.  R. 
(Browne)  309,  19  N.  Y.  Supp.  703;  Queen  v.  Bell,  2  Misc.  575,  22  N.  Y. 
Supp.   398. 

32  Terwilliger  v.  Ontario,  C.  &  S.  R.  Co.,  73  Hun.  335,  26  N.  Y.  Supp. 
268. 

33  Dennis  v.  Walsh.  41  State  Rep.  103,  16  N.  Y.  Supp.  257. 
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§  1890.     Review  of  refusal  to  find. 

An  exception  may  be  taken  to  the  refusal  of  the  court  or 
referee  to  find  any  request  properly  submitted.34  An  appeal 
does  not,  however,  lie  from  a  refusal  to  find,35  but  the  refusal 
is  to  be  reviewed  on  an  appeal  from  the  judgment. 

§  1891.     Request  to  find  as  constituting;  an  estoppel. 

A  request  for  a  finding  of  the  damages  down  to  the  time  of 
the  trial  precludes  the  right  to  object  that  damages  were 
allowed  for  acts  committed  after  the  suit  was  brought.30 

ART.  VI.      REPORT. 

§  1892.    Use  of  word  in  Code. 

The  word  "report,"  when  used  in  the  Code  in  connection 
with  a  trial  or  other  inquiry,  or  a  judgment,  means  a  referee's 
report.414 

§  1893.     Definition. 

The  document  exhibiting  the  referee's  findings  and  con- 
clusions is  called  his  report,  the  purpose  of  which  is  to  show 
the  proceedings  which  have  been  had  under  the  order  of 
reference,  the  evidence  which  has  been  taken,  and  the  findings 
and  conclusions  reached  by  the  referee  in  such  a  manner  that 
intelligent  action  may  be  had  thereon.415 

§  1894.     Preparation. 

After  the  close  of  the  evidence  and  the  making  of  argu- 
ments on  both  sides,  the  cause  is  usually  submitted  to  the 
referee,  who  ordinarily  files  his  report  within  sixty  days  or 
else  delivers  it  to  the  successful  attorney  within  such  time. 

34  Code  Civ.  Proc.  §  1023. 

35  Gilmore  v.  Ham,  21  Civ.  Proc.  R.  (Browne)  102,  15  N.  Y.  Supp.  391. 
se  Suarez  v.  Manhattan  R.  Co.,  39  State  Rep.  549,  15  N.  Y.  Supp.  222. 
4«  Code  Civ.  Proc.  §  3343,  subd.  5. 

415  17  Enc.  PI.  &  Pr.  1033. 
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The  old  chancery  practice  was  to  settie  the  report  on  the 
hearing  of  objections  but  such  practice  is  now  practically 
obsolete.416  The  court  will  in  no  way  interfere  to  express  an 
opinion  how  the  referee  shall  frame  his  report  although  it 
may  be  a  case  of  considerable  difficulty  and  the  referee  be 
anxious  to  obtain  such  opinion.417  The  death  of  an  attorney 
after  the  submission  of  a  case  to  a  referee  does  not  preclude 
a  delivery  of  the  report,  since  such  act  is  not  a  "further  pro- 
cecding"  in  the  action  within  the  Code  provision  prohibiting 
such  a  proceeding  until  thirty  days  after  notice.418 

If  there  are  several  referees,  it  suffices  that  a  majority  sign 
the  report;419  but  if  a  majority  of  the  referees  meet  and  make 
their  report  without  notifying  the  other  such  report  will  be 
se1  aside,43  as  should  a  report  procured  by  the  successful 
party  to  be  signed  by  the  referees  separately  without  their 
having  com.'  to  any  agreement  while  together,423  but  the  mere 
fact  that  one  of  the  referees  dissents  and  will  not  sign  a  report 
does  not  invalidate  a  report  signed  by  the  remainder.422 

—  Requests  to  find.  Prior  to  1894,  the  Code  (section 
I11!'-!  authorized  the  attorney  of  either  party  to  an  action, 
before  the  case  was  finally  submitted  for  decision  or  within 
such  time  afterwards  and  before  the  decision  as  the  referee 
might  allow,  to  submit  a  written  statement  of  the  facts  which 
he  deemed  established  by  the  evidence,  and  of  rulings  on 
questions  of  law  which  he  desired  the  court  or  the  referee  to 
make,  and  provided  that,  at  or  before  the  time  when  the  re- 
port is  rendered,  the  referee  must  note  in  the  margin  of  the 
statement,  the  manner  in  which  each  proposition  1ms  been 
disposed  of,  and  must  either  file  or  return  to  the  attorney 
tie-  statement  thus  noted.     This  section  was  repealed  in  1894, 

Van  Sam.  Eq.  Pr.  563. 
*«  2  Barb.  Ch.  Prac.  54. 

Agricultural  Ins.  Co.  v.  Darrow,  70  App.  Div.  413.  75  N.  Y.  Supp. 
128. 

«8  Code  Civ.  Proc.  §  1026. 

*2o  Brower  v.  Kingsley,  1  Johns.  Cas.  334. 

♦si  Townsend  v.  Glens  Falls  Ins.  Co.,  10  Abb.  Pr.   (N.  S.)  277. 

*22  Clark  v.  Fraser,  1  How.  Pr.  98. 
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but  was  re-enaeted  in  1904,. with  the  addition  of  a  provision 
permitting  an  exception  to  a  refusal  to  find.42'-a 

§  1895.     Formal  parts. 

The  formal  parts  of  a  report  consist  of  the  caption,  the  ad- 
dress, the  date,  and  the  signature. 

Caption.     The  report  is  entitled  in  the  cause  in  which 

the  reference  was  ordered. 

Address.     The  report  is  addressed  to  the  court  which 

ordered  the  reference. 

Date.     The  report  should  be  dated  as  of  the  time  when 

it  is  delivered  or  filed. 

Signature.     If  the  reference  is  to  one  referee,  he  must 

sign  the  report.  Where  the  reference  is  to  more  than  one 
referee,  a  majority  may  sign.423 

§  1896.     Contents  where  reference  is  of  all  the  issues. 

The  report  must  dispose  of  all  the  questions  arising  on  the 
issues,424  and  must  state  separately  the  facts  found  and  the 
conclusions  of  law,  and  direct  the  judgment  to  be  entered 
thereon,  which  decision  so  filed  shall  form  part  of  the  judg- 
ment-roll. In  an  action  where  the  costs  are  in  the  discretion 
of  the  court,  the  report  must  award  or  deny  costs,  and  if  it 
awards  costs,  it  must  designate  the  party  to  whom  costs  to  be 
taxed  are  awarded.425  For  instance,  a  report  that  the  objec- 
tions of  defendant  to  the  admissibility  of  all  the  evidence  re- 
served for  decision  should  be  overruled  and  said  evidence  be 
allowed  to  stand  and  that  the  complaint  should  be  dismissed  is 

422a  See  ante,  §§  1886  et  seq. 

423  Code  Civ.  Proc.  §  1026. 

424Erhard  v.  County  of  Kings,  69  State  Rep.  624,  36  N.  Y.  Supp.  656; 
Van  Steenburgh  v.  Hoffman,  6  How.  Pr.  492.  But  if  the  findings  fairly 
meet  the  issue  and  question  of  fact  tendered,  it  is  not  necessary  to 
pass  upon  every  circumstance  attending  thereon  unless  it  is  material 
to  the  issue.  The  referee  must  pass  on  a  counterclaim  interposed. 
Pinsker  v.  Pinsker,  44  App.  Div.  501,  60  N.  Y.  Supp.  902;  Cable  Flax 
Mills  v.  Early,  72  App.  Div.  213,  76  N.  Y.  Supp.  191. 

425  Code  Civ.  Proc.  §  1022,  as  amended  by  Laws  1903,  c.  85. 
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insufficient  because  not  stating  "the  facts  found  and  the  con- 
clusions of  law."426  A  general  finding  of  a  referee,  like  a 
general  verdict,  is  controlled  by  a  special  one.427  If  findings 
are  inconsistent,  the  appellant  is  entitled  to  those  most  favor- 
able to  him.428  A  further  finding  not  involved  in  the  issues 
and  which  supports  equitable  relief  is  not  prejudicial  where 
the  recovery  is  based  on  a  proper  finding.429  In  an  action  for 
an  accounting,  where  all  the  issues  are  referred,  the  referee 
may  direct  an  interlocutory  judgment  and  a  subsequent  ac- 
counting instead  of  proceeding  with  the  trial  and  accounting 
to  a  point  where  he  can  direct  a  final  judgment,430  or  he  may, 
if  he  finds  defendant  liable  to  account,  proceed  with  the  ac- 
counting.431 

Where  double,  treble,  or  other  increased  damages  are  given 
by  statute,  the  report  of  the  referee  must  specify  the  sum 
awarded  as  single  damages,  and  direct  judgment  for  the  in- 
creased damages.432 

Findings  of  facts.     The  facts  which  form  the  basis  of 

the  judgment  must  be  found,  i.  e.,  the  facts  essential  to  the 
judgment  or  to  sustain  the  conclusions  of  law.  Other  facts 
need  not  be  negatived  in  express  terms  since  facts  not  found 
are  negatived  by  implication.433     The  report  must  contain  a 

420  Rowlands  v.  Young  Men's  Christian  Ass'n,  32  Misc.  421,  66  N.  Y. 
Supp.  577. 

*27  Bennett  v.  Buchan.  76  N.  Y.  386. 

428  Morris  v.  Wells,  26  State  Rep.  9,  7  N.  Y.  Supp.  61. 

429  Barbeau  v.  Picotte,  35  State  Rep.  785,  13  N.  Y.  Supp.  132. 
43oBennet   v.   Bennet,   10   App.    Div.    550,    554,   42   N.    Y.   Supp.   435; 

Palmer  v.  Palmer,  13  How.  Pr.  363;  Niebuhr  v.  Schreyer,  15  Daly,  35, 
22  Abb.  N.  C.  12,  18  State  Rep.  814,  2  N.  Y.  Supp.  413;  Hathaway  v. 
Russell,  45  Super.  Ct.  (13  J.  &  S.)  538,  7  Abb.  N.  C.  138,  46  Super.  Ct. 
(14  J.  &  S.)  103;  Manning  v.  Manning,  87  Hun,  221,  67  State  Rep.  766, 
33  N.  Y.  Supp.  1029.  In  Garczynski  v.  Russell,  75  Hun,  492,  57  State 
Rep.  666,  27  N.  Y.  Supp.  458,  it  is  held  that  the  referee  must  proceed 
and  take  the  account. 

431  Crosbie  v.  Leary,  19  Super.  Ct.  (6  Bosw.)  312.  In  such  case,  an 
interlocutory  judgment  that  an  accounting  is  necessary  need  not  be 
entered.     Young  v.  Valentine,  177  N.  Y.  347,  354. 

432  Code  Civ.  Proc.  §  1020. 

433  Nelson  v.  Ingersoll,  27  How.  Pr.  1;   Sermont  v.  Baetjer,  49  Barb. 
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positive  finding  of  the  facts  ;434  but  need  not  include  issues 
on  which  no  evidence  is  offered,435  nor  facts  not  vital  or  con- 
trolling,430 nor  find  as  an  additional  fact  an  inference  which 
may  be  drawn  from  facts  already  found,437  nor  specify  the 
evidence  from  which  the  referee  draws  conclusions  of  fact.438 
It  is  proper  to  find  on  a  question  within  the  issues  though  not 
distinctly  raised  by  the  pleadings.439  The  report  need  not 
incorporate,  nor  make  special  findings  as  to,  documentary 
evidence  which  has  been  introduced  in  evidence.440  A  finding 
of  fact  is  not  deprived  of  its  force  because  placed  among  the 
conclusions  of  law,441  though  the  findings  of  fact  are  required 
to  be  separate  from  the  conclusions  of  law.  A  finding  will 
be  held  to  embrace  whatever  finding  of  fact  is  essential  to  it, 
and  is  sufficient  where  clearly  supported  by  the  evidence  and 
where  it  is  the  necessary  result  of  the  specific  facts  alremly 
found.442  A  fact  essential  to  sustain  the  decision  established 
by  uncontradicted  evidence  is  presumed  to  have  been  found 
by  the  referee,  although  not  stated  in  his  report.443     Where  the 

362;  Lefler  v.  Field,  50  Barb.  407;  McAndrew  v.  Whitlock,  32  Super. 
Ct.  (2  Sweeny)  623.  Findings  negativing  the  existence  of  facts  claimed 
to  exist  are  no  findings  at  all,  and  exceptions  thereto  are  unavailing. 
Raabe  v.  Squier,  5  Misc.  220,  54  State  Rep.  824,  25  N.  Y.  Supp.  463. 

434Alcock  v.  Davitt,  179  N.  Y.  9;  Bradley  v.  McLaughlin,  8  Hun,  545. 

433  Ingraham  v.  Gilbert,  20  Barb.  151. 

436  steubing  v.  New  York  El.  R.  Co.,  138  N.  Y.  658. 

437  Benjamin  v.  New  York  El.  R.  Co.,  44  State  Rep.  538,  17  N.  Y. 
Supp.  908. 

438  Avery  v.  Foley,  4  Hun,  415;  Wilson  v.  Knapp,  42  Super.  Ct.  (10 
J.  &  S.)  25;   Dolan  v.  Merritt,  18  Hun,  27. 

439  Van  Buskirk  v.  Stow,  42  Barb.  9. 

440  McCullough  v.  Dobson,  133  N.  Y.  114. 

441  Matter  of  Clark,  119  N.  Y.  427;  Sherman  v.  Hudson  River  R.  Co., 
64  N.  Y.  254;  Jarvis  v.  Jarvis,  66  Barb.  331.  But  in  Alcock  v.  Davitt, 
179  N.  Y.  9,  it  was  held  that  a  finding  of  law  could  not  be  treated  as 
a  finding  of  fact  where  the  nature  of  the  finding  is  not  reasonably  clear 
and  apparent. 

442  Gibson  v.  Stetzer,  3  Hun,  539. 

443  Bancker  v.  City  of  New  York,  8  Hun,  409. 
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evidence  is  undisputed  a  finding  of  a  referee  expressed  as  a 
finding  of  fact  is  in  effect  a  conclusion  of  law.443a 

Conclusions  of  law.     The  conclusions  of  law  should  be 

stated  separately.  A  general  finding  in  favor  of  plaintiff  will 
be  construed  to  include  a  finding  in  his  favor  of  every  ques- 
tion necessary  to  the  support  of  his  case.444  If  a  referee  states 
in  detail  the  facts  constituting  a  transaction,  his  finding  as  to 
the  effect  of  such  facts  may  be  regarded  as  a  conclusion  of 
law.445 

The  reporl  must  direct  the  .judgment  to  be  entered  on  the 
report.448  Tin-  requirement  is  satisfied,  however,  if  from  the 
whole  or  a  part  of  the  report  the  form  and  terms  of  the  proper 
judgment  can  be  ascertained.447  A  statement  that  plaintiff 
is  entitled  to  judgment  of  foreclosure  and  sale,  and  for  a  de- 
ficiency, if  any,  is  sufficient,448  as  is  a  conclusion  of  law  "that 
defendant  should  be  ordered  and  adjudged  to  account."449 
So  where  the  conclusion  of  law  in  a  referee's  report  specified 
the  sum  for  which  each  of  several  parties  was  entitled  to  judg- 
ment, the  report  is  sufficient.4""  But  where  an  action  is  brought 
against  an  executrix  and  the  conclusion  of  law  is  merely  that 
plaintiff  is  entitled  to  judgment  against  defendant,  the  re- 
port is  insufficient  for  failure  to  direct  judgment  against  de- 
fendant either  as  an  individual  or  in  her  representative  ca- 
pacity.451 

Moving  for  judgment  on  the  report  of  the  referee  waives 

4«a  Mt.  Sinai  Hospital  v.  Hyman,  92  App.  Div.  270,  87  N.  Y.  Supp. 
276.    See,  also,  ante,  note  441. 

444  Nelson  v.  Ingersoll,  27  How.  Pr.  1;   Cooper  v.  Bean,  5  Lans.  318. 

**5  Hotehkiss  v.  Mosher,  48  N.  Y.  478. 

*«  Code  Civ.  Proe.  §  1022. 

«7  Hinds  v.  Kellogg,  37  State  Rep.  356,  13  N.  Y.  Supp.  922;  Gold  v. 
Serrell,  2  Misc.  224,  21  N.  Y.  Supp.  1078. 

44-  Albany  County  Saw  Bank  v.  McCarty,  71  Hun,  227,  54  State  Rep. 
577.  24  N.  Y.  Supp.  991. 

"9  Hathaway  v.  Russell,  46  Super.  Ct.  (14  J.  &  S.)  103. 

450  Devlin  v.  City  of  New  York.  37  State  Rep.  508,  13  N.  Y.  Supp.  924. 

45i  Clason  v.  Baldwin,  36  State  Rep.  982,  13  N.  Y.  Supp.  371. 
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the  right  to  insist  that  the  report  be  set  aside  on  the  ground 
that  it  does  not  direct  the  judgment  to  be  entered.452 


Form  of  report. 

[Title  of  cause.] 

To  the court: 

I,  the  undersigned,  sole  referee  [or  if  there  is  more  than  one  referee, 
"we,  the  undersigned,  referees"]  duly  appointed  by  an  order  of  this 
court,  bearing  date  the day  of ,  190—  to  hear  and  deter- 
mine the  whole  issues  in  the  above-entitled  action,  do  hereby  report  as 
follows: 

I.  I  [or  we]  have  taken  and  subscribed  the  statutory  oath  which  is 
hereto  annexed  [or  if  the  oath  was  waived  by  the  parties,  so  state  and 
add  ''as  appears  by  the  stipulation  hereto  annexed"]. 

II.  I   [or  we]  have  been  attended  by  the  parties  to  the  above  action 

an(j   1    who    appeared    as    attorney    in    behalf    of    ,    and 

,  who  appeared  as  attorney  in  behalf  of ,  and  now  having 

heard  the  proofs  of  the  parties  and  the  arguments  of  counsel  thereon, 
I  [or  we]  find  and  report  as  follows: 

III.  I  [or  we]  find  as  matters  of  fact  [here  state  in  separate  para- 
graphs the  findings  of  fact]. 

IV.  I  [or  we]  find  as  conclusions  of  law  [here  state  in  separate  par- 
agraphs the  conclusions  of  law  and  conclude  with  the  statement  as  to 
judgment  to  be  recovered  by  adding  "and  I  order  judgment  therefor 
with  costs  to  be  taxed,"  etc.]. 

[Date.]  A-  x- 

Referee. 


§  1897.     Contents  where  reference  is  of  part  of  issues. 

If  the  reference  is  to  hear  and  determine  a  part  of  the 
issues,  the  report  should  be  confined  to  such  issues  and  should 
not  fix  the  judgment  to  be  entered  except  where  the  other 
issues  have  been  tried.1"3  The  report  need  not  refer  to  the 
judgment  already  given  by  the  court  on  the  issue  of  law.431 

452  Devlin  v.  City  of  New  York,  128  N.  Y.  615. 

453  See  post,  §  1899. 

454  Breckenridge  Co.  v.  Perkins,  14  App.  Div.  629,  43  N.  Y.  Supp.  800. 
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^  1898.     Contents  on  hearing  of  demurrer  or  motion  for  non- 
suit. 

The  report  of  a  referee,  upon  the  trial  of  a  demurrer,  or 
upon  the  trial  of  the  issues  of  fact  or  law,  where  a  nonsuit 
is  granted,  must  direct  the  final  or  interlocutory  judgment  to 
be  entered  thereupon,  and  in  any  such  case  it  shall  not  be 
necessary  for  the  court  or  referee  to  make  any  finding  of 
fact.  Where  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  in  fault  to  plead  anew  or  amend,  or  permitting 
the  action  to  be  divided  into  two  or  more  actions,  and  no 
other  issue  remains  to  be  disposed  of,  it  may  also  direct  the 
final  judgment  to  be  entered  if  the  party  in  fault  fails  to  com- 
ply with  any  of  the  directions  given  or  terms  imposed.455 
Prior  to  1895  this  Code  section  did  not  apply  to  nonsuits  and 
it  w;is  held  insufficient  to  simply  state  conclusions  of  law  in 
the  report.450  but  such  a  report  is  now  sufficient  since  no 
findings  of  fact  are  necessary.4,7  But  if  the  referee  grants  a 
nonsuit  ;,t  id,,  close  of  plaintiff's  case,  his  report  should  not 
dismiss  the  complaint  on  the  merits;458  though  if,  after  de- 
fendant moves  for  a  nonsuit  or  dismissal  at  the  close  of  plain- 
titl's  ease,  no  ruling  is  announced,  and  evidence  is  produced 
on  defendanl  's  side,  the  ultimate  findings  of  the  referee  on 
the  entire  case  will  be  deemed  a  decision  on  the  merits  even 
though  the  judgment  ordered  be  "that  the  complaint  be  dis- 
missed."459 

Form  of  report  on  motion  for  nonsuit. 

[Title  of  cause.] 

To  the court: 

I,   the   undersigned  referee,   duly  appointed  by   order  of  this  court, 

*■■■■  Code  Civ.  Proc.  §  1021. 

*««  Baker  v.  Moore,  88  Hun,  458,  34  N.  Y.  Supp.  874. 

*s?  See,  also,  Place  v.  Hayward,  117  N.  Y.  487,  and  Lugar  v.  Byrnes, 
29  Abb.  N.  C.  280,  21  N.  Y.  Supp.  753,  which  were  decided  before  the 
amendment  of  1895. 

«8  place  v.  Hayward,  117  N.  Y.  487. 

«•"  Van  Derlip  v.  Keyser,  68  N.  Y.  443. 
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bearing  date  the day  of  ,  190 — ,  to  [state  object  of  refer- 
ence], do  hereby  report: 

I.  That  I  have  taken  the  statutory  oath  which  is  filed  herewith. 

II.  That  I  have  summoned  the  several  parties  to  appear  and  attend 
before  me,  as  appears  by  said  summons  hereto  annexed. 

III.  That  I  have  been  attended  on  said  reference  by . 

IV.  That  I  have  heard  the  proofs  and  allegations  and  taken  the  tes- 
timony of  the  parties  and  witnesses  which  is  hereto  annexed. 

V.  That  the  defendant,  without  resting  his  case  or  commencing  the 
giving  of  evidence  on  his  side,  moved  to  dismiss  the  complaint  on  the 
ground  that  the  undisputed  evidence  given  by  the  plaintiff  was  insuf- 
ficient to  sustain  the  cause  of  action  alleged  in  the  complaint. 

VI.  I  find  as  a  conclusion  of  law  the  following: 
1.  That  there  is  no  evidence  that . 

VII.  I  find  that  the  defendant  is  entitled  to  judgment  against  plain- 
tiff dismissing  the  complaint  but  not  on  the  merits,  and  I  do  order 
judgment  to  be  entered  accordingly. 

[Date.]  A.  X., 

Referee. 

Form  of  report  on  hearing  on  demurrer. 

[Title  of  cause.] 

To  the court: 

I,  the  undersigned,  sole  referee  duly  appointed  by  order  of  this  court, 

bearing  date  the day  of  ,  190 — ,  to  hear  and  determine  a 

demurrer  interposed  to  the  in  this  case,  do  hereby  report  as 

follows: 

I.  I  have  taken  and  subscribed  the  statutory  oath,  etc. 

II.  I  have  been  attended  by  the  parties  and  by  ,  who  appeared 

as  attorney  in  behalf  of  ,  and  .  who  appeared  as  attorney 

in  behalf  of  ,  and  have  heard  their  arguments,  and  I  do  find  as 

follows: 

III.  I  find  as  matter  of  law  that is  entitled  to  judgment  on  the 

demurrer  herein  with  costs,   and   I   direct   an   interlocutory  judgment 

sustaining  such  demurrer  to  be  entered  herein  with  leave  to  to 

amend  his  pleading  on  condition  that  ,  and  in  case  said  

fails  to  comply  with  the  terms  hereby  imposed  within days  from 

notice  of  the  entry  of  said  interlocutory  judgment  that  final  judgment 
be  entered  for with  costs. 

[Date.]  A.  X., 

Referee. 

§  1899.     Contents  where  reference  is  interlocutory. 

The  kinds  of.  interlocutory  references  are  so  numerous  that 
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it  will  be  impossible  in  this  connection  to  consider  the  con- 
tents of  the  report  in  each  case.  A  few  general  rules  may, 
however,  be  laid  down.  In  the  first  place,  the  scope  of  the 
report  is  to  be  determined  by  the  terms  of  the  order  of  refer- 
ence. II'  a  question  of  fact  arising  on  a  motion  is  submitted 
to  a  referee,  his  reporl  should  be  limited  to  a  decision  of  such 

question  and  not  decide  the  motion. A  finding  0f  fact  on  a 

question  do!  referred  but  supposed  to  be  disclosed  by  proofs 
has  no  force  as  a  finding  of  fact  so  as  to  support  an  order 
based  thereon.4"  Tin-  testimony  is  attached  to  the  report 
and  it  is  tin-  better  practice  t<.  find  tin-  facts  separately  and 
then,  if  the  referee  is  directed  to  reporl  his  opinion,  to  sepa- 
rably stat.-  the  referee's  opinion  on  the  facts.  Where  the 
reference  is  to  examine  and  reporl  as  to  particular  facts  or  as 
to  any  other  matter,  it  is  tin-  duty  <»t'  the  referee  to  draw  the 
conclusions  from  the  evidence  before  him  and  to  report  such 
conclusions  only,  and  it  is  irregular  and  improper  to  set  forth 
the  evidence  in  his  reporl  without  special  direction  of  the 
court.  <>n  a  reference  to  state  an  account,  a  general  finding 
is  not  sufficient  but  the  items  allowed  should  be  stated.402 
A  referee  to  take  an  accounting  may  properly  omit  findings 
concerning  a  claim  not  connected  with  the  accounting  and 
not  pleaded.468  On  a  reference  to  compute  the  amount  of 
damages  on  an  undertaking,  it  is  not  necessary,  though  it  may 
sometimes  be  desirable,  that  the  referee  should  report  his  find- 
ings of  fact  or  conclusions  of  law:  hut  the  practice  is  satis- 
fied if  he  report  his  conclusion  as  to  the  damages  sustained, 
witli  the  items  of  allowance  that  have  been  made  by  him,  to- 
gether  with  the  evidence  he  has  taken.464  The  fact  that  the 
referee  not  only  returns  the  testimony  taken  before  him  but 
also  his  opinion  in  regard  thereto  which  is  not  called  for 
by  the  order  appointing  him  is  not  fatal  even  though  the  court 

*oo  Woodward   v.  Musgrave,   14   App.   Div.   291,   77   State  Rep.   830,   4 
Ann.  Cas.  136.  43  N.  Y.  Supp.  830. 
4«i  Savage  v.  Sherman,  87  N.  Y.  277. 
*«2  Spooner  v.  Lefevre,  2  T.  &  C.  666. 
*«a  Turner  v.  Weston,  133  N.  Y.  650. 
<C4  Matthews  v.  Murehison,  14  Abb.  N.  C.  512,  note. 
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at  special  term  seems  to  have  been  influenced   by  such  opin- 
ion.465 

General  form  of  report  on  interlocutory  reference. 

[Title  of  cause.] 

To  the court: 

I,  the  undersigned,  sole  referee,  duly  appointed  by  order  of  this  court, 

bearing  date  the  day  of ,  190—,  to  [briefly  state 

order]  do  hereby  report  as  follows: 

I.  I  have  taken  the  statutory  oath,  etc. 

II.  I  have  summoned  the  parties  to  appear  and  attend  before  me  on 
this  reference  as  appears  by  the  summons  hereto  annexed. 

III.  I  have  been  attended  by . 

IV.  I  have  heard  the  testimony  of  the  parties  and  the  witnesses  pro- 
duced before  me  which  said  testimony  is  hereunto  annexed. 

V.  I  find  the  following  to  be  the  facts: 

VI.  I  am  therefore  of  the  opinion  that . 

[Date.]  A.  X., 

Referee. 

Form  of  report  of  referee  to  take  and  state  an  account. 

[Caption  as  in  preceding  form.] 

To  the court: 

I,  the  undersigned,  referee  [same  as  in  preceding  form]. 

I.  [Same  as  in  preceding  form.] 

II.  [Same  as  in  preceding  form.] 

III.  [Same  as  in  preceding  form.] 

IV.  [Same  as  in  preceding  form.] 

V.  I  have  adjusted  a  mutual  account  between  the  parties  hereto, 
making  all  just  allowances,  and  showing  what,  on  striking  a  balance, 
appears  to  be  due  from  each  party  to  the  other,  which  said  account  is 
hereto  annexed. 

VI.  I  find  that is  indebted  to in  the  sum  of dol- 
lars with  interest  from . 

[Date.]  A.  X., 

Referee. 

§  1900.     Amendment. 

The  referee  has  no  power  to  alter  or  amend  his  report  after 
it  is  signed  and  the  parties  are  notified,  though  the  report  is 

465  Matter  of  Chittenden,  4  State  Rep.  606. 
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not  filed  nor  deli  The  referee  cannot,  of  his  own  mo- 

tion, make  new  findings  after  he  has  reported.''7 

§  1901.     Time  in  which  to  make  report. 

The  referee's  written  report  nmst  be  either  filed  with  the 
clerk  or  delivered  to  the  attorney  for  one  of  the  parties  with- 
in sixty  days  from  the  time  when  the  eanse  or  matter  is  finally 
submitted,  otherwise  either  party  may,  before  it  is  tiled  or 
delivered,  Berve  a   notice  upon  the  for  the  ad 

party,  that  he  elects  to  end  the  reference.     In  such  a 
the  action  must  thenceforth  proceed  as  if  the  reference  had  not 
been  directed,  and  the  referee  is  not  entitled  to  any  & 
This  appl  n!y  to  references  to  hear  and  determine 

Imt  also  tn  referei  incidental  matters  under  section  1015 

of  the  Code,46'  though  it  do  pply  to  ;i   reference  in  a 

aid  !)••  noticed  that  a  report  made 
more  than  sixty  days  after  the  cause  is  finally  submitted  is 
no1  vnid  "unless  noti  n."4T1    Hence,  a  notice  to 

terminate  is  ineffectual  if  the  report  is  actually  delivered  be- 
service  of  the  notice.        0   serve  further  thai  the  report 
must   1"-  either  "filed  with  the  clerk  <>r  delivered  to  the  at- 
torney for  one  of  the  parties"  within  sixty  days;  it   is 

Craig  v.  Craig,  66  Hun,  452,  50  State  Rep.  461,  21  N.  V.  Supp.  241; 

Quackenbush  v.  Johnson,  55  How.  I'r.  96.     A  fortiori,  the  report  cannot 
be  amended  by  the  referee  after  its  delivery.     Shearman  v.  Justice,  22 
Pr.  241. 

Nelson  v.   Ingersoll,  27  How.  Pr.  1;   Voorhis  v.  Voorhis,  50  Barb. 
119;  In  re  Richardson's  Estate,  2  Misc.  2S8,  23  N.  Y.  Supp.  978. 
I  !ode  Civ.   Proc.   §   1019. 
Application  to  compel  attorney   to   pay  over   moneys.     Matter  of 
Bennett.  21  Abb.  N.  C.  238.  48  Hun,  612,  1  N.  Y.  Supp.  27.     Application 
for  change  of  attorneys.     Doyle  v.  City  of  New  York,  26  Misc. 
N.  Y.  Supp.  441.     Disputed  claim  against  estate  of  decedent.     Godding 
v.  Porter.  17  Abb.  Pr.  374. 

*«  Livingston  v.  Gidney,  25  How.  Pr.  1;  Foster  v.  Bryan,  16  Abb. 
Pr.  396.  26  How.  Pr.  164;  Mantles  v.  Myle,  26  How.  Pr.  409;  Lampman 
v.  Smith.  17  Civ.  Proc.  R.  19,  7  N.  Y.  Supp.  922. 

"sO'Neill  v.  Howe,  16  Daly,  181,  31  State  Rep.  272,  9  N.  Y.  Supp. 
746. 

N.  Y.  Prac.- 
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sufficient  that  the  referee  has  his  report  ready  for  delivery 
and  has  notified  the  attorney.473  If  it  is  claimed  the  report 
was  delivered,  the  delivery  must  have  been  unqualified ;  it 
not  being  sufficient  to  deliver  the  report  on  condition  that  it 
would  not  be  tiled  until  the  fees  of  the  referee  were  paid.474 
But  if  a  report  has  actually  been  filed,  though  it  is  insufficient, 
a  notice  to  terminate  is  ineffectual.475 

The  right  given  to  terminate  a  reference  because  of  failure 
to  file  a  report  is  an  absolute  one,476  and  a  party  cannot  be 
deprived  of  it  against  his  will.477  It  follows  that  the  court 
has  no  power  to  order  a  party  to  take  up  and  file  a  referee's 
report  before  the  expiration  of  sixty  days  and  thus  deprive 
him  of  his  right  to  terminate  the  reference  without  being 
liable  for  costs  in  the  event  that  the  referee  does  not  file 
the  report  within  sixty  days.478 

The  right  may  be  exercised  as  well  by  executors  and  ad- 
ministrators as  by  persons  acting  in  an  individual  capacity.479 

Waiver  of  right   to  terminate.     This   provision   as   to 

filing  a  report  within  sixty  days  is  enacted  for  the  benefit 
of  parties  to  the  litigation  and  may  be  waived  by  them,  not 
only  by  formal  stipulation,  but  by  such  conduct  as  in  fairness 
estops  the  litigant  from  taking  advantage  of  the  strict  letter 
of  the  law:480  and  such  waiver  may  be  for  an  indefinite  time481 

473phipps  v.  Carman,  84  N.  Y.  650;  Little  v.  Lynch,  99  N.  Y.  112; 
Bishop  v.  Bishop,  30  Abb.  N.  C.  296,  24  N.  Y.  Supp.  888. 

i-i  Douglas  v.  Smith,  47  State  Rep.  54,  65  Hun,  11,  19  N.  Y.  Supp. 
630. 

4"5Tallmadge  v.  Lounsbury,  36  State  Rep.  684,  59  Super.  Ct.  (27  J. 
&  S.)  131,  13  N.  Y.  Supp.  602;  Parker  v.  Baxter,  19  Hun,  410,  418. 

476  Gregory  v.  Cryder,  10  Abb.  Pr.   (N.  S.)   289. 

*"  Little  v.  Lynch,  99  N.  Y.  112;  Morrow  v.  McMahon,  71  App.  Div. 
171,  75  N.  Y.  Supp.  534. 

478,  470  Morrow  v.  McMahon,  71  App.  Div.  171,  75  N.  Y.  Supp.  534. 

4so  Dwyer  v.  Hoffman,  39  Hun,  360. 

48i  Ballou  v.  Parsons,  55  N.  Y.  673.  In  Gill  v.  Clark,  31  Misc.  337,  65 
N.  Y.  Supp.  406,  the  attorneys  for  both  parties  joined  in  a  note  to  the 
referee,  asking  him  to  procure  a  decision  "in  the  near  future,"  and  it 
was  held  proper  for  the  attorney  for  plaintiff  to  serve  notice  ending 
the  reference,  where  no  report  had  been  made  a  month  later 
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or  for  a  fixed  period.4"-  Granting  an  extension  of  time  does 
not,  however,  waive  the  right  to  give  notice  after  the  expira- 
tion of  the  extended  time;4'"3  but  if  the  time  has  been  ex- 
tended indefinitely,  the  reference  cannot  be  terminated  except 
by  serving  notice  on  the  referee  and  on  the  opposing  party 
that  unless  the  report  is  made  within  a  specified  reasonable 
time  the  reference  will  be  deemed  terminated.484  A  stipula- 
tion to  allow  the  referee  all  the  time  he  requires  to  make  his 
report  is  valid  although  not  in  writing.485  where  a  memo- 
randum is  entered  in  the  minutes.488 

When  time  begins  to  run.  The  sixty  days  do  not  com- 
mence to  run  until  the  cause  is  submitted.487  There  is  no  sub- 
mission until  the  time  to  hand  in  briefs  has  passed,  and  the 
referee  has  an  inherent  power  in  his  discretion  to  enlarge 
the  time  for  the  submission  of  briefs.488  The  sixty  days  also 
runs  from  the  second  submission  to  the  referees  after  the  death 
of  one  referee  pending  a  decision. 4s9  But  where,  after  a  referee 
has  made  his  report,  the  parties  consenl  to  an  order  to  return 
the  report  to  make  a  supplemental  finding,  and  the  matter 
is  not  thereafter  finally  submitted  to  the  referee  so  as  to  set 
the  sixty  days  running  within  which  he  must  make  his  re- 
port, a  notice  to  terminate  is  ineffectual.490 

*82  Patterson  v.  Knapp,  83  Hun,  492,  32  N.  Y.  Supp.  32. 

*83  National  Bank  of  Newburgh  v.  Smith,  5  Hun,  183;  Patterson  v. 
Knapp,  83  Hun,  492,  65  State  Rep.  188,  24  Civ.  Proc.  R.  251,  32  N.  Y. 
Supp.  32. 

484Ballou  v.  Parsons,  55  N.  Y.  673.  To  same  effect,  Thiesselin  v. 
Rossett,  3  Abb.  Pr.  (N.  S.)   54. 

486  Sproull  v.  Star  Co.,  45  App.  575,  61  N.  Y.  Supp.  404. 

486  Patterson  v.  Knapp,  83  Hun,  492,  65  State  Rep.  188,  24  Civ.  Proc. 
R.  251,  32  N.  Y.  Supp.  32. 

4-"  Morrison  v.  Lawrence,  2  How.  Pr.   (N.  S.)   72. 

488  Morrison  v.  Lawrence,  2  How.  Pr.  (N.  S.)  72.  Omission  to  leave 
exhibits  with  referee  does  not,  however,  prevent  the  running  of  the 
sixty  days.  Gregory  v.  Cryder,  10  Abb.  Pr.  (N.  S.)  289.  Receipt  of 
briefs  does  not,  however,  necessarily  extend  time  of  final  submission. 
Matter  of  Santos'  Estate,  31  Misc.  76,  64  N.  Y.  Supp.  572. 

«8  Berls  v.  Metropolitan  El.  Ry.  Co.,  37  State  Rep.  608,  15  N.  Y.  Supp. 
155. 

4»o  Merritt  v.  Merritt,  18  App.  Div.  313,  45  N.  Y.  Supp.  833. 


2628  REFERENCES.  §   1902 

Art.  VI.  Report. — Time  in  Which  to  Make  Report. 

Who  may  give  notice  to  terminate.     The  notice  must 

be  signed  by  the  attorney  and  not  by  the  party  himself.491 

Service  of  notice.  The  notice  is  to  be  served  on  the  at- 
torney for  the  adverse  party.492 

Sufficiency  of  notice.     Any  notice  distinctly  giving  the 

opposite  party  information  that  the  party  serving  the  notice 
has  elected  to  end  the  reference  for  the  delay  in  making  the 
report  is  sufficient.493 

Effect  of  notice.  After  the  giving  of  notice,  all  sub- 
sequent proceedings  by  or  before  the  referee  are  void,494  and 
a  judgment  entered  on  such  a  report  will  be  set  aside.495  The 
action  must  thenceforth  proceed  as  if  the  reference  had  not 
been  directed,  and  the  referee  is  not  entitled  to  any  fees.496 

Waiver  of  notice.     The  notice  of  election  to  terminate 

the  reference  is  not  waived  by  filing  objections  to  the  report.497 

Enlarging   time.     It   would   seem   that   the    court   has 

power  to  render  the  report  valid  by  an  order  enlarging  the 
time  for  delivering  the  report,  or  otherwise,  after  the  sixty 
days  have  expired,498  though  there  is  authority  to  the  con- 
trary.499 


1902.     Vacation  or  setting  aside. 


Alleged  errors  in  the  rulings  of  the  referee  on  the  hearing, 
or  the  question  of  the  sufficiency  of  the  evidence  to  support 
the  findings,  cannot  be  reviewed  on  a  motion  to  set  aside  the 
report,  since  the  remedy  in  such  a  case  is  by  a  motion  for  a 

49i  Halsey  v.  Carter,  29  Super.  Ct.  (6  Rob.)  535. 

492  That  adverse  attorney  on  whom  notice  is  served  was  not  formally 
substituted  as  such  is  immaterial.  Bishop  v.  Bishop,  30  Abb.  N.  C. 
296,  24  N.  Y.  Supp.  888. 

493  Gregory  v.  Cryder,  10  Abb.  Pr.  (N.  S.)  289.  Notice  of  trial  on 
sixty-first  or  any  subsequent  day  as  sufficient.  Livingston  v.  Gidney, 
25  How.  Pr.  1. 

494  Gregory  v.  Cryder,  10  Abb.  Pr.   (N.  S.)  289. 

495  Little  v.  Lynch,  5  Civ.  Proc.  R.  (Browne)   216,  67  How.  Pr.  1. 

496  Code  Civ.  Proc.  §  1019. 

49T  Matter  of  Santos'  Estate,  31  Misc.  76,  64  N.  Y.  Supp.  572. 

498  Halsey  v.  Carter,  29  Super.  Ct.  (6  Rob.)  535. 

499  Gregory  v.  Cryder,  10  Abb.  Pr.   (N.  S.)   289. 
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new  trial  or  an  appeal.500  But  a  motion  to  set  aside  a  report 
may  be  made  after  the  report  has  been  filed501  because  of  ir- 
regularities such  as  the  bias  or  misconduct  of  the  referee, 
or  the  failure  to  separately  state  the  findings  of  fact  and 
the  conclusions  of  law,50-  or  matters  arising  subsequent  to 
the  submission  which  could  not  be  brought  before  the  court 
by  appeal,503  or  because  the  party  was  misled  by  supposing 
that  the  order  of  reference  referred  to  two  actions  instead  of 
only  one.504  So  if  the  report  is  defective  and  a  further  report 
cannot  be  had  because  of  the  death  or  absence  of  the  referee 
or  other  reason,  the  court  should  set  it  aside  on  motion.505 
So  a  judgment  ordered  by  a  referee  without  taking  an  account 
in  a  case  Avhere  an  account  is  necessary  may  be  set  aside  on 
motion.506  But  the  report  should  not  be  set  aside  on  the 
ground  that  the  referee  has  expressed  himself  against  actions 
such  as  the  one  referred;507  nor  to  euable  newly  discovered 
evidence  to  be  taken  ;508  nor  merely  because  the  referee  was 
in  failing  health  and  died  six  days  after  making  the  report 

sou  Maicas  v.  Leony,  113  N.  Y.  619;  Albany  Brass  &  Iron  Co.  v.  Hoff- 
man, 30  App.  Div.  76,  51  N.  Y.  Supp.  779;  Durant  v.  Pierson,  19  Civ, 
Proc.  R.  203,  12  N.  Y.  Supp.  145;  Goodrich  v.  Goodrich,  21  Wkly.  Dig. 
264;  Hassler  v.  Turnbull,  55  Super.  Ct.  (23  J.  &  S.)  300;  Simmons  v. 
Johnson,  6  How.  Pr.  489;  Donohue  v.  Champlin,  Code  R.  (N.  S.)  138; 
Church  v.  Rhodes,  6  How.  Pr.  281;  Enos  v.  Thomas,  5  How.  Pr.  361, 
Code  R.   (N.  S.)   67. 

501  Ingraham  v.  Gilbert,  20  Barb.  151. 

502  Leffler  v.  Field,  33  How.  Pr.  385.  But  it  is  not  a  sufficient  ground 
for  setting  aside  the  reference  and  ordering  a  new  reference  to  try  the 
case  de  novo,  where  there  had  already  been  a  long  trial  and  consid- 
erable expense  incurred,  and  both  parties  had  rested  their  case  before 
the  referee.  Maicas  v.  Leony,  113  N.  Y.  619.  An  order  may  be  made 
requiring  the  referee  to  make  a  further  report.  Snook  v.  Fries,  19 
Barb.  313;  Baker  v.  Moore,  88  Hun,  458,  34  N.  Y.  Supp.  874. 

503  Barton  v.  Herman,  8  Abb.  Pr.   (N.  S.)   399,  3  Daly,  320. 

504  Devoe  v.  Nutter,  1  Hun,  713,  4  T.  &  C.  651. 

505  Peck  v.  Yorks,  14  How.  Pr.  416. 
5og  Bouton  v.  Bouton,  40  How.  Pr.  217. 

so t  Donnelly  v.  Donnelly,  63  How.  Pr.^481. 

508  Remedy  is  by  motion  for  new  trial.  Holmes  v.  Evans,  59  Super. 
Ct.  (27  J.  &  S.)   121,  13  N.  Y.  Supp.  610. 
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where  he  personally  attended  to  his  business  up  to  two  days 
before  his  death.509  So  the  report  will  not  be  set  aside  on 
the  ground  that  the  action  is  not  referable,  on  the  application 
of  a  party  who  swore  it  was  referable.510  The  question  wheth- 
er there  is  a  clerical  error  in  the  report  cannot  be  considered 
on  appeal  since  it  must  be  corrected  in  the  lower  court. 510a 

Disqualification  or  misconduct  of  a  referee  is  waived,  how- 
ever, by  proceeding  with  the  reference  after  learning  there- 
of.511 

The  motion  is  usually  made  at  special  term.512  It  has  been 
held  that  the  motion  should  be  made  before  the  entry  of  judg- 
ment,513 but  it  is  common  practice  to  move  to  set  aside  the 
report  and  to  vacate  the  judgment  entered  thereon.  The  mo- 
tion should  be  made  promptly  as  laches  may  be  fatal,514  if 
not  excused.515  If  the  motion  is  based  on  extrinsic  facts,  affi- 
davits should  be  made  to  support  the  motion.  In  reply,  counter- 
affidavits  are  permissible.  The  charges  must  be  affirmatively 
proved.516  The  order  is  appealable  to  the  appellate  division 
but  the  discretion  of  the  court  is  not  reviewable  in  the  court 
of  appeals.517  Costs  should  not  be  imposed  as  a  condition  of 
setting  aside  the  report  where  the  error  or  omission  complained 
of  was  committed  by  the  referee.518 

500  McCulloch  v.  Dobson,  39  State  Rep.  908,  15  N.  Y.  Supp.  602. 

510  Bloore  v.  Potter,  9  Wend.  480. 

:ioa  New  York  Bank  Note  Co.  v.  Hamilton  Bank  N.  E.  &  P.  Co.,  92 
App.  Div.  427,  87  N.  Y.  Supp.  200. 

5ii  Fudickar  v.  Guardian  Mut.  Ins.  Co.,  62  N.  Y.  405;  Katt  v.  Ger- 
mania  Fire  Ins.  Co.,  4  Month.  Law  Bui.  59;  Matter  of  Koch's  Ex'r,  33 
Misc.  153,  159,  68  N.  Y.  Supp.  375. 

512  Brush  v.  Mullany,  12  Abb.  Pr.  344.  May  be  made  at  trial  term. 
Tracy  v.  Talmadge,  1  Abb.  Pr.  460. 

5i3  Comstock  v.  Rathbone,  1  Johns.  138;  Maepherson  v.  Ronner,  40 
Super.  Ct.   (8  J.  &  S.)  448. 

514  Patterson  v.  Graves,  11  How.  Pr.  91. 

sis  Greenwood  v.  Marvin,  29  Hun,  99;  Peterkin  v.  Cotheal,  1  N.  Y. 
Leg.  Obs.  219.  Lapse  of  four  years  held  not  fatal.  Burrows  v.  Dickin- 
son, 35  Hun,  492. 

5i6  Gray  v.  Fisk,  12  Abb.  Pr.   (N.  S.)   213,  42  How.  Pr.  135. 

sit  McCulloch  v.  Dobson,  133  N.  Y.  114. 

5is  O'Brien  v.  Long,  49  Hun,  80,  17  State  Rep.  510,  1  N.  Y.  Supp.  695. 
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Misconduct  of  referee.      Actual  corruption  is  not  nec- 


essary to  found  a  motion  to  set  aside  a  referee's  report  for 
misconduct,  but  the  question  is  whether  the  fairness  of  his 
decision  is  justly  questioned;  and  any  indiscreet  action  on 
his  part  from  which  improper  inferences  can  be  drawn,  such 
as  changing  his  decision  after  a  dispute  as  to  fees,  suffices.519 
As  said  in  an  early  case,  a  referee  should  not  only  avoid  all 
improper  influences  but  also  "the  appearance  of  evil."520  The 
report  may  be  set  aside  where  the  referee  has  been  influenced 
in  his  decision  by  private  conversations  with  the  attorney  of 
one  of  the  parties;"'-1  or  where  the  referee  might  have  been  in- 
fluenced by  the  fact  that  he  had  suggested  a  settlement  which 
had  been  disregarded  by  plaintiff,  though  no  intentional  wrong 
is  shown;522  or  where  the  opinion  was  submitted  to  one  of  the 
attorneys  before  deciding  the  case  ;523  or  where  the  referee 
promised  both  parties  a  favorable  decision  at  different  times  ;524 
or  where  the  report  was  rendered  in  favor  of  the  party  who 
agreed  to  the  referee's  request  for  larger  fees  made  after 
submission  of  the  cause  ;523  or  where  the  referee  agrees  with 
the  stenographer  for  a  division  of  the  stenographer's  fees.526 
On  the  other  hand,  the  report  should  not  be  set  aside  "on 
the  application  of  the  losing  party"  on  the  ground  of  the 
conduct  of  the  referee  in  negotiating  for  and  receiving  fees 
from  him  upon  an  agreement  to  report  in  his  favor.527 

510  Reynolds  v.  Moore,  1  App.  Div.  105,  72  State  Rep.  225,  37  N.  Y. 
Supp.  72.  To  same  effect,  Harlem  Bank  v.  Todd,  4  Wkly.  Dig.  64.  In 
Burrows  v.  Dickinson,  35  Hun,  492,  it  appeared  that  the  referee  had 
from  time  to  time,  as  the  trial  proceeded,  importuned  the  defendant 
to  aid  him  in  securing  an  appointment  to  a  political  office,  and  that 
he  had  continued  to  do  so  after  the  submission  of  the  case  and  until 
near  the  time  of  the  decision. 

520,  52i  Dorlon  v.  Lewis,  9  How.  Pr.  1. 

522  Livermore  v.  Bainbridge,  47  How.  Pr.  354. 

523  Yale  v.  Gwinits,  4  How.  Pr.  253. 

524  Roosa  v.  Saugerties  &  W.  Turnpike  Road  Co.,  12  How.  Pr.  297. 

525  Dickinson  v.  Earle,  63  App.  Div.  134,  71  N.  Y.  Supp.  227;  Green- 
wood v.  Marvin,  29  Hun,  99.  As  to  agreement  for  lien  on  judgment  for 
fees,  see  Leonard  v.  Mulry,  5  Month.  Law  Bui.  24. 

520  Dickinson  v.  Earle,  63  App.  Div.  134,  71  N.  Y.  Supp.  227. 
527  Gilbert  v.   Hotchkiss,   N.   Y.    Daily   Reg.,   Jan.    2,    1883;    following 
Gray  v.  Fisk,  42  How.  Pr.  135,  12  Abb.  Pr.   (N.  S.)   213. 
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Relationship  of  referee.     If  it  appears  that  the  referee 

was  possibly  influenced  by  his  business  or  other  relations  with 
either  party  or  their  attorneys,  and  such  facts  were  not 
known  to  the  moving  party  during  the  pendency  of  the  hear- 
ing before  the  referee,  the  report  may  be  set  aside  because 
thereof.  For  instance,  the  report  may  be  set  aside  where  the 
reference  was  ordered  in  an  action  against  a  municipal  cor- 
poration and  the  referee  had  been  employed  as  counsel  for 
the  city  for  some  twenty  years,  where  the  motion  is  made  by 
a  party  who  had  no  knowledge  prior  to  the  entry  of  the  judg- 
ment of  the  relations  which  existed  between  the  referee  and 
the  municipal  corporation;528  and  the  fact  that  the  referee 
received  his  retainer  prior  to  the  time  that  he  was  appointed 
instead  of  after  his  appointment  is  immaterial.5-9  So  where 
the  relations  between  the  referee  and  the  attorney  for  one 
of  the  parties  are  such  as  to  raise  suspicion  that  the  referee 
was  influenced  by  personal  motives  in  making  his  report,  it 
should  be  set  aside.530  And  the  report  should  be  set  aside 
where  the  referee  was  one  of  the  firm  of  attorneys  appearing 
for  one  of  the  parties,  notwithstanding  there  is  no  evidence 
of  unfairness  on  his  part  nor  of  partiality:531  or  where  the 
referee  is  acting  as  counsel  in  another  cause  before  a  referee 
who  is  acting  as  counsel  before  him.532 

§  1903.     Exceptions. 

If  the  reference  is  one  to  hear  and  determine  the  issues,  the 
rules  apply  which  relate  to  exceptions  where  the  trial  is  by 
the  court  without  a  jury ;  and  such  rules,  which  have  already 
been  stated,  will  not  be  reiterated.533  The  exceptions  referred 
to  in  this  connection  are  exceptions  to  a  report  on  a  reference 

52s,  529  Fortunato  v.  City  of  New  York,  31  App.  Div.  271,  52  N.  Y.  Supp. 
g72.  Retainer  while  acting  as  referee.  Stebbins  v.  Brown,  65  Barb. 
272. 

530  Burrows  v.  Dickinson,  35  Hun,  492. 

531  Cronon  v.  Avery,  42  Misc.  1,  85  N.  Y.  Supp.  539. 

532  O'Brien  v.  Long,  49  Hun,  80,  1  N.  Y.  Supp.  695;  Carroll  v.  Lufkins, 
29  Hun,  17. 

5"."  See  ante,  §§  1843-1849. 
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other  than  to  hear  and  determine  issues.  The  office  of  excep- 
tions to  a  report  is,  by  suitable  notice,  to  call  attention  to  the 
findings  of  fact  and  conclusions  of  law,  which  have  been 
made  by  the  referee  and  which  are  not  assented  to  by  the 
party  objecting.534  Exceptions  to  the  report  are  proper  only 
where  the  referee  has  come  to  an  erroneous  conclusion  upon 
some  matter  referred  to  him  to  ascertain  and  decide,  and  to 
report  upon,  as  the  immediate  subject  of  the  reference.  Even 
where  the  referee  has  introduced  into  his  report  matters  which 
are  wholly  irrelevant  to  the  accounts  and  inquiries  directed 
by  the  order  of  reference,  exceptions  do  not  lie  to  his  report  on 
that  account.  If  a  party  against  whom  a  report  is  irregularly 
made  wishes  to  set  it  aside  and  send  it  back  to  the  referee 
to  correct  the  irregularity,  he  should,  instead  of  excepting  to 
the  report,  get  an  order  to  enlarge  the  time  for  excepting; 
and  in  the  meantime  apply  to  the  court  to  set  aside  the  report 
for  the  irregularity,  or  to  have  the  report  referred  back  again 
to  the  referee  to  hear  further  testimony  where  a  proper  foun- 
dation is  laid  for  such  a  proceeding.  And  if  exceptions  are 
filed  after  notice  of  any  irregularity  in  the  proceedings  before 
the  referee,  it  is  a  waiver  of  the  irregularity.  The  two  pro- 
ceedings were  incompatible  and  entirely  inconsistent  with 
each  other.  The  filing  of  exceptions  to  a  report  necessarily 
presupposes  that  the  report  is  regularly  made,  but  that  the 
referee  has  come  to  a  wrong  conclusion  as  to  the  whole  or  some 
of  the  matters  referred  to  him  for  his  decision.535  The  report 
cannot  be  excepted  to  for  mere  omission  to  report  as  to  some 
matters,  but  the  remedy  is  to  move  that  the  report  be  referred 
back;536  and  the  same  rule  applies  where  the  referee  has  not 
found  the  facts  separately  from  the  evidence.537  The  general 
rules  of  practice  provide  that  in  references  other  than  for 
the  trial  of  the  issues  in  an  action  or  for  computing  the  amount 
due  in  foreclosure  cases,  the  report  of  the  referee  shall  be 

534  Matter  of  MacFarlane,  65-  App.  Div.  93,  72  N.  Y.  Supp.  723. 

535  Tyler  v.  Simmons,  6  Paige,  127. 

530  Stevenson  v.  Gregory,  1  Barb.  Ch.  72;  Hulce  v.  Sherman,  13  How. 
Pr.  411. 

537  Hulce  v.  Sherman,  13  How.  Pr.  411. 
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filed  with  the  testimony,  which  must  be  signed  by  the  witnesses, 
and  a  note  of  the  day  of  the  filing  be  entered  by  the  clerk  in 
,the  proper  book,  under  the  title  of  the  cause  or  proceedings; 
and  the  report  becomes  absolute  and  stands  as  in  all  things 
confirmed,  unless  exceptions  thereto  are  filed  and  served  with- 
in eight  days  after  service  of  notice  of  the  filing  of  the  same. 
If  exceptions  are  filed  and  served  within  such  time,  the  same- 
may  be  brought  to  a  hearing  at  any  special  term  thereafter 
on  notice  of  any  party  interested  therein.538  This  mode  of 
reviewing  a  report  on  exceptions  is  in  all  respects  similar  to 
the  former  practice  in  chancery.539  This  rule  does  not  apply, 
however,  to  a  reference  to  hear  and  determine  the  issues;540 
nor  to  references  made  for  the  purpose  of  aiding  the  conscience 
of  the  court  in  determining  questions  pending  before  it,  such 
as  a  reference  of  a  disputed  question  of  fact  arising  on  a  mo- 
tion.541 This  rule  applies,  inter  alia,  to  a  reference  to  take 
and  state  an  account  after  judgment  against  defendant  in  an 
an  action  for  an  accounting,542  to  reports  of  referees  appointed 
on  the  final  accountings  of  assignees,543  to  the  report  of  the 
referee  on  passing  the  accounts  of  a  receiver,544  and  to  a  sec- 
ond reference  to  take  an  account  where  the  referee  on  a  previ- 

538  Rule  30  of  General  Rules  of  Practice.  Under  Rule  6,  subd.  31,  of 
the  special  term  rules  in  the  first  district  relating  to  references  in  in- 
solvency proceedings,  exceptions  need  not  be  filed  to  the  report.  See 
Matter  of  Talmage,  39  App.  Div.  466,  57  N.  Y.  Supp.  427;  Matter  of 
Kautsky,  56  App.  Div.  440,  67  N.  Y.  Supp.  882. 

539  Matter  of  Kautsky,  56  App.  Div.  440,  67  N.  Y.  Supp.  882. 

540  Schaettler  v.  Gardiner,  4  Daly,  56,  41  How.  Pr.  243. 

54i  Martin  v.  Hodges,  45  Hun,  38,  9  State  Rep.  423,  27  Wkly.  Dig.  47; 
Sproull  v.  Star  Co.,  27  Misc.  27,  56  N.  Y.  Supp.  1001;  Ward  v.  Ward, 
16  Abb.  N.  C.  256;  Matter  of  Attorney  General  v.  Continental  Life  Ins. 
Co.,  64  How.  Pr.  93;  Doremus  v.  Doremus,  76  Hun,  337,  27  N.  Y.  Supp. 
1039;  Winfield  v.  Stacom,  40  App.  Div.  95.  57  N.  Y.  Supp.  563. 

5«  Rust  v.  Hauselt,  46  Super.  Ct.  (14  J.  &  S.)  22;  Niebuhr  v.  Schrey- 
er,  22  Abb.  N.  C.  12,  2  N.  Y.  Supp.  413;  Ketchum  v.  Clark,  22  Barb.  319. 

5«  Matter  of  Kautsky,  56  App.  Div.  440.'  67  N.  Y.  Supp.  882;  Matter  of 
Talmage,  39  App.  Div.  466,  57  N.  Y.  Supp.  427. 

544  Matter  of  Guardian  Sav.  Inst.,  9  Hun,  267;  People  v.  Empire  Mut. 
Life  Ins.  Co.,  N.  Y.  Daily  Reg.,  Oct.  19,  1883. 
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ous  reference  to  hear  and  determine  has  merely  reported  that 
plaintiff  is  entitled  to  an  account.545 

The  practice  is  for  the  party  excepting  to  the  report  to 
cause  it  to  be  filed  and  to  give  notice  of  the  filing  to  the  ad- 
verse party.  No  copy  of  the  report  need  be  served.  The  ad- 
verse party  has  eight  days  after  the  service  of  notice  of  the 
filing  within  which  to  file  exceptions.546  Failure  to  file  ex- 
ceptions to  the  report  of  the  referee,  where  the  reference  is 
one  embraced  in  this  rule  of  practice,  precludes  its  being  ques- 
tioned and  the  report  becomes  absolute  and  stands  confirmed 
without  a  motion  to  confirm.547  But  the  usual  practice  in  such 
case  is  for  the  party  in  whose  favor  the  report  is  made,  and 
who  causes  it  to  be  filed,  to  present  to  the  court  proof  by  affi- 
davit that  the  report  was  filed  and  that  notice  of  the  filing 
was  served  on  the  opposite  party  more  than  eight  days  before, 
accompanied  with  a  certificate  of  the  clerk  made  after  the 
expiration  of  the  time  to  serve  exceptions  that  no  exceptions 
have  been  served,  on  which  he  is  entitled  as  of  right  to  an 
order  confirming  the  report.'48  It  will  be  observed  that  in 
order  to  start  the  eight  days  running,  notice  of  the  filing  of 
the"  report  must  be  served. r"in  and  this  is  true  though  the  at- 
torney did  not  appear  before  the  referee.550  A  party  who  has 
appeared  in  the  case  at  any  stage  thereof  is  entitled  to  notice 
of  the  filing  of  the  report  ;551  and  where  a  person  was  actually 
a  party  to  the  hearing  before  the  referee  and  appeared  and 
participated  in  the  proceeding,  the  mere  fact  that  he  served 

545  Niebuhr  v.  Schreyer,  15  Daly,  35,  22  Abb.  N.  C.  12,  18  State  Rep. 
814,  2  N.  Y.  Supp.  413. 

546  Notice  should  be  served  on  attorney.  Martine  v.  Lowenstein,  6 
Hun,  225. 

54T  Catlin  v.  Catlin,  2  Hun,  378;  Matter  of  Kautsky,  56  App.  Div.  440, 
67  N.  Y.  Supp.  882;  Bearup  v.  Carraher,  5  Wkly.  Dig.  558.  This  ap- 
plies to  a  reference  in  an  action  for  divorce.  Gade  v.  Gade,  14  Abb. 
N.  C.  510. 

548  James  v.  Horn,  19  App.  Div.  259,  46  N.  Y.  Supp.  187;  Bailey  v. 
Carter,  34  Misc.  270,  69  N.  Y.  Supp.  616. 

549  Martine  v.  Lowenstein,  6  Hun,  225. 

550  Amsdell  v.  Martin,  20  Wkly.  Dig.  370. 

551  Martine  v.  Lowenstein,  6  Hun,  225. 
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no  notice  of  appearance  in  the  action  does  not  preclude  his 
right  to  notice  of  the  filing  of  the  referee's  report,  and  where 
such  notice  was  not  served  on  him,  he  is  entitled  to  file  and 
insist  on  his  exceptions  against  the  report  of  the  referee,  though 
the  eight  days  have  expired.532 

Furthermore  the  testimony  taken  must  be  filed  with  the  re- 
port in  order  to  set  running  the  time  within  which  exceptions 
must  be  filed.553 

Under  the  former  chancery  practice,  however,  there  were 
cases  in  which  the  court  directed  the  master  to  review  his 
report  without  requiring  exceptions  to  be  taken;  or  if  taken, 
would  direct  it  to  be  reviewed  on  other  grounds  than  those 
covered  by  the  exceptions;  and  it  is  presumed  the  same  is 
true  under  the  present  practice.554  If,  on  the  report  being  filed, 
the  parties  are  required  summarily  to  show  cause  why  the 
report  should  not  be  confirmed,  the  unsuccessful  party  may 
object  that  the  facts  decided  are  not  established  by  any  proof 
though  no  exceptions  have  been  filed.555  So  where  the  refer- 
ence is  to  report  facts  to  aid  the  court,  the  question  arising  on 
the  facts  found  may  be  reviewed  on  appeal  without  exceptions, 
but  questions  not  depending  on  the  facts  found  but  on  error  in 
the  proceedings  on  the  trial  must  be  raised  by  exceptions.556 

Time.     The  exceptions  must  be  filed  and  served  within 

eight  days  from  the  service  of  notice  of  the  filing  of  the  report, 
though  this  rule  of  practice  is  not  so  obligatory  as  to  prevent 
the  court  from  allowing  exceptions  to  be  filed  after  the  time  has 
passed.557 

Who  may  except.     All  parties  to  the  action  who  are 

interested  in  the  matter  in  question  may  except  to  the  report.558 
And  where  there  are   several   sets   of  parties,   appearing   by 

552  piatt  v.  Piatt,  13  State  Rep.  403.    ' 

553  pope  v.  Perault,  22  Hun,  468. 

554  3  wait,  Pr.  383;  1  Van  Santvoord,  Eq.  Pr.  565. 
sss  Savage  v.  Sherman,  87  N.  Y.  277,  286. 

556  Marshall  v.  Smith,  20  N.  Y.  251. 

557  Matter  of  Attorney-General  v.  Continental  Life  Ins.  Co.,  64  How. 
Pr.  93;  Ward  v.  Ward,  29  Abb.  N.  C.  256. 

558  Matter  of  Kautsky,  56  App.  Div.  440,  67  N.  Y.  Supp.  882. 
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different  attorneys,  they  may,  if  they  are  not  disposed  to 
join,  each  take  exceptions,  though  their  grounds  of  exception 
are  the  same.550  Creditors  who  have  established  their  claims 
before  the  referee  are  also  permitted  to  except  to  the  report, 
.although  not  parties  to  the  suit.500  It  cannot  be  urged  that  a 
party  cannot  file  exceptions  to  the  report  of  a  referee  where 
he  had  an  opportunity  to  attend  and  present  his  case  and 
failed  so  to  do,  where  he  has  been  treated  as  a  party  through 
the  whole  proceeding  and  has  appeared  by  attorney  therein, 
and  where  the  party  raising  the  question  has  brought  the 
exceptions  to  a  hearing,  and  seeks  to  have  them  overruled  on 
the  merits.501  But  where  a  party  does  not  appear  before  the 
referee  and  object  to  the  testimony  offered  or  to  the  amount  of 
the  claims  made,  he  is  precluded  from  raising  that  objection 
on  exceptions  to  the  referee's  report.502 

Sufficiency.     In  preparing  the  exceptions,  care  should 

be  taken  to  make  them  specific  and  point  out  the  precise  thing 
objected  to.  and  the  exception  should  cover  all  the  grounds 
of  objections.  Exceptions  must  be  in  writing  and  must  be 
specific,503  i.  e.,  they  must  definitely  indicate  what  findings 
and  conclusions  are  excepted  to  and  give  notice  to  the  oppos- 
ing party  of  the  question  to  be  presented.564  Exceptions  are 
in  the  nature  of  a  special  demurrer  and  the  party  objecting 
must  point  out  the  error;  the  part  not  excepted  to  will  be  taken 
as  admitted.505  A  general  exception  is  sometimes  sufficient, 
but  where  one  general  exception  is  taken  to  a  report  includ- 
ing several  distinct  matters,  and  the  report  appears  right  in 
any  part,  the  exception  will  be  overruled.500  A  general  excep- 
tion to  "each  of  the  conclusions  of  law,"  when  there  are 
several,   is  insufficient  to  raise   any  specific   question.507     The 

5so  2  Barbour,  Ch.  Pr.  553. 

5go  3  Wait.  Pr.  385. 

56i  Matter  of  Kautsky,  56  App.  Div.  440,  67  N.  Y.  Supp.  882. 

562  Matter  of  Little,  47  App.  Div.  22,  62  N.  Y.  Supp.  27. 

563  Levy's  Accounting,  1  Abb.  N.  C.  177. 

564  Matter  of  MacFarlane,  65  App.  Div.  93,  72  N.  Y.  Supp.  723. 

565  2  Barbour,  Ch.  Pr.  552;  Wilkes  v.  Rogers,  6  Johns.  566. 
see  2  Barbour.  Ch.  Pr.  552. 

567  Hepburn  v.  Montgomery,  5  Civ.  Proc.  R.    (Browne)   244,  249. 
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exceptions  must  relate  to  the  report  and  not  to  proceedings 
on  the  reference. 5GS  Thus  an  exception  to  a  finding  in  a  re- 
port will  not  suffice  to  raise  a  question  as  to  the  admissibility 
of  evidence.569  No  question  which  might  have  been  raised 
before  the  referee  but  which  was  not  raised  can  be  raised  by 
exceptions  filed  after  the  report  is  made  and  filed.570  The  ex- 
ceptions must  be  signed  by  counsel.571 

Form  of  exceptions. 

[Title  of  cause.] 

Please  take  notice  of  the  following  exceptions  taken  by  ,  the 

above  ,  to  the  report  of  ,  dated  the  day  of  , 

190—. 

First  exception.    That . 


Second  exception.    That 


And  the  said excepts  to  the  said  report  as  above  specified,  and 

demands  that  it  may  be  reversed  or  modified  accordingly. 

[Date.]                                                                                                     A.  X., 
[Address.]  Attorney  for . 

§  1904.     Confirmation  and  hearing  of  exceptions. 

Keeping  in  mind  that  no  motion  to  confirm  is  necessary 
where  the  reference  is  to  hear  and  determine  the  issues,  the 
hearing  on  the  report  under  an  interlocutory  reference  will 
now  be  considered.  Exceptions  having  been  filed,  the  next 
step  is  to  bring  them  on  for  hearing  which  may  be  at  any 
special  term  thereafter  on  the  notice  of  any  party  interested 
therein.572  The  usual  practice  is  for  the  successful  party  to 
make  a  motion  to  confirm  the  report  whereupon  the  hearing 
is  based  on  the  exceptions  filed.  The  motion  to  confirm  is 
usually  made  at  a  special  term,573  but  may  be  made  at  a  trial 

ses  3  wait,  Pr.  384. 

sea  Gibson  v.  Stetzer,  3  Hun,  539. 

570  Matter  of  Kautsky,  56  App.  Div.  440,  67  N.  Y.  Supp.  882. 

571  2  Barbour,  Ch.  Pr.  552. 

572  Rule  30  of  General  Rules  of  Practice. 

573  Gautier  v.  Douglas  Mfg.  Co.,  39  Hun,  642;  Sproull  v.  Star  Co.,  45 
App.  Div.  575,  61  N.  Y.  Supp.  404.  Rule  in  first  district.  Empire  Bldg. 
&  Mut.  Loan  Ass'n  v.  Stevens,  8  Hun,  515.     A  special  term  may  refuse 
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term  at  which  the  same  judge  who  held  the  special  term  where 
the  order  of  reference  was  made  is  then  sitting.574  If  no  ex- 
ceptions have  been  filed,  it  is  not  necessary  to  move  to  con- 
firm though  the  usual  practice  is  to  do  so,  as  already  stated.575 
It  is  not  necessary  to  move  to  confirm  where  the  reference  is 
made  solely  for  the  purpose  of  aiding  the  conscience  of  the 
court  in  determining  questions  pending  before  it,  but  the  re- 
port may  be  reviewed  when  the  evidence  and  report  are 
brought  before  the  special  term,  and  again  by  an  appeal  from 
an  order  made  by  the  special  term  thereon.570  The  motion 
being  based  upon  the  report,  the  only  questions  preserved 
for  review  are  the  regularity  of  the  proceedings  and  whether 
the  conclusions  of  law  are  sustained  by  the  findings  of  fact 
appearing  in  the  report.  The  rulings  made  on  the  hearing  in 
the  admission  and  rejection  of  evidence  and  questions  as  to 
whether  the  evidence  sustains  and  justifies  the  findings  of 
fact  can  only  be  broughl  up  upon  a  ease  containing  excep- 
tions. It  is  the  usual  and  customary  practice  for  the  de- 
feated party  t<>  move  upon  a  case  containing  exceptions  for 
a  new  trial  at  the  same  time  that  the  motion  is  made  for  a 
confirmation  of  tin-  referee's  report,  so  as  to  have  all  the  ques- 
tions determined  in  the  one  motion.  But  the  motion  for  new 
trial  upon  a  case  and  exceptions  may  be  made  after  the  referee's 
report  has  been  confirmed.577  A  party  who  moves  to  confirm 
the  report  waives  any  exceptions  which  he  has  previously  filed 
thereto." Ts 

Either  party  interested  in  the  report  may  be  heard  in  sup- 
port of  the  report  but  only  the  exceptant's  attorney  can  be 

to  confirm  the  report  of  the  referee  but  it  has  no  power  to  direct 
judgment  contrary  to  the  report  of  the  referee.  Bauer  v.  Bauer,  42 
Misc.  557,  87  N.  Y.  Supp.  607. 

5M  Hinman  v.  Devlin,  40  App.  Div.  234.  57  X.  Y.  Supp.  1037. 

675  See  ante,  §  1903. 

576  Motion  is  proper  where  term  of  office  of  judge  granting  reference 
has  expired.     Frost  v.  Reinach,  81  N.  Y.  Supp.  246. 

577  Eighmie  v.  Strong,  49  Hun,  18,  1  X.  Y.   Supp.   502;    Baumann  v. 
Moseley,  63  Hun.  492,  494,  18  X.  Y.  Supp.  563. 

s™  Matter  of  Potter.  10  Daly,  133. 
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heard  in  support  of  the  exceptions.579  Upon  the  hearing  of 
the  exceptions,  the  party  excepting  must  furnish  the  necessary 
papers  for  the  court,  copies  of  the  report,  exceptions,  and  plead- 
ings.580 The  hearing  is  confined  to  the  report,  the  testimony 
filed,  and  the  exceptions;  except  where  the  reference  is  merely 
to  report  to  aid  the  conscience  of  the  court,  in  which  case  the 
court  may  look  to  the  pleadings  and  receive  other  evidence 
and  consider  any  stipulations  offered  and  admissions  of  the 
parties.581  Where  no  exceptions  have  been  tiled,  a  motion  made 
to  confirm  the  report  must  be  granted  as  a  matter  of  coursi 
except  where  the  reference  is  n<>t  merely  to  aid  the  eon- 
science  of  the  court  in  which  case  the  motion  can  be  resisted 
at  special  term  on  any  ground  appearing  in  tie-  record,  with- 
out exceptions  having  been  filed  to  the  report,  hut  after  the 
questions  of  fad  and  of  law  have  been  finally  determined  by 
the  special  term,  exceptions  to  its  decisions  should  he  filed  in 
order  to  successfully  challenge  the  decision."-  The  admission 
of  incompetent  testimony,  where  immaterial  or  not  objected 
to,  is  not  ground  for  rei'nsino;  to  confirm.684  Affidavits  made 
subsequent  to  the  report  cannot  he  read  nor  can  any  evidence 
he  read  which  was  not  used  before  the  master  and  entered  in 
his  report  as  having  been  read.686  On  a  motion  to  confirm, 
the  order  of  reference  cannot  be  attacked  and  set  aside.r,s( 

Time.     All  the  parties  who  have  appeared  may  consent 

in  writing  to  waive  the  delay  of  eight  days  for  the  confirma- 
tion of  the  report  and  have  it  confirmed  at  once.5"  So  where 
defendant  does  not  appear,  the  report  may  he  presented  to 
the  court  for  final  order  of  confirmation  and  judgment  without 
waiting  eight  days.588 

579  2  Barbour,  Ch.  Pr.  554. 
sso  3  Wait.  Pr.  388. 

58i  Gregory  v.  Campbell,  16  How.  Pr.  417,  419. 
ss2RUSt  v.  Hauselt,  46  Super.  Ct.  (14  J.  &  S.)   22. 
ss3  Doremus  v.  Doremus,  76  Hun,  337,  27  N.  Y.  Supp.  1039. 
ssi  Lincoln  v.  Lincoln,  29  Super.  Ct.   (6  Rob.)   525. 
585  2  Barbour,  Cb.  Pr.  554. 

sso  Mutual   Life   Ins.   Co.   v.   Cranwell,   32   State  Rep.   376,   10   N.   Y. 
Supp.  404. 

587,  5ss  Somers  v.  Milliken,  7  Abb.  Pr.  524. 
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rides the  objections,  or  sustains  the  objections  and  corrects 
the  reporl  or  sends  the  reporl  back  to  the  referee,  or  allows 
the  exceptioDS  in  part  and  overrules  them  in  pari  and  directs 
the  referee  to  review  his  report  as  to  the  pari  relating  to  the 
exceptions  allowed.589  It  often  occurs  that,  on  the  argument 
of  exceptions,  the  court  deems  it  proper,  before  it  comes  to 
a  decisioD  on  the  subject-matter  of  the  exception,  to  send 
it  l>;i<-k  to  the  referee  to  supply  some  defect  in  his  reporl  or  to 
inquire  into  some  facts  which  may  be  necessary  to  enable  the 
court  to  come  to  a  proper  conclusion :"'"'  but,  as  hereafter  stated, 
the  sending  of  a  report  bach  to  the  referee  is  qx>1  ordinarily 
proper  except  in  case  of  a  clerical  error  or  omission.591  If  the 
allowam f  the  exceptions  or  any  of  them  renders  it  neces- 
sity to  refer  it  back  to  the  referee,  an  order  is  made  referring 
it  back  to  him  to  review  his  report,  and  the  reservation  of 
further  directions  and  of  the  costs  of  the  suit  is  continued 
until  after  the  referee  shall  have  made  his  report.  It  the  ex- 
ceptions, or  any  of  them,  are  allowed,  and  it  is  aot  necessary 
to  refer  the  report  back  to  the  master  to  be  reviewed,  the 
hearing  of  the  cause  «>n  further  directions  may  be  proceeded 
with  in  the  same  manner  as  if  the  exceptions  had  been  over- 
ruled. It  tin'  exceptions  are  overruled,  it  has  all  the  effed  of 
confirming  the  report  absolutely,  and  if  the  cause  has  been 
se1  down  to  be  heard  <>n  further  directions  t"  come  "n  at 
the  same  time  with  the  hearing  of  the  exceptions,  tin-  court 
>ds  at  once  to  hear  the  cause  on  further  directions.  - 
On  the  allowance  of  an  exception  to  a  report  as  to  the  amount 
of  damages  sustained,  the  court  can  modify  the  report  and  set- 
tle  the   amount    without    referring   it    back   to   the    referee.593 

2  Barbour,  Ch.  Pr.  556.  If  the  referee,  in  an  individual  creditor's 
suit,  proceeds  to  a  general  accounting,  when  not  necessary  in  order  to 
satisfy  plaintiff's  claim,  his  report  should  be  confirmed  only  as  to 
plaintiff's  claim  and  its  payment,  and  set  aside  in  other  respects.  Hey- 
wo!  d   v.  Kingman.  29  Abb.  X.  C.  75,   19  X.  Y.  Supp.  321,  882. 

2  Barbour,  Ch.  Pr.  555. 
5»i  See  ante.   §   19 

_'  Barbour,  Ch.  Pr.   555. 

Taylor  v.  Read,  4  Paige.  561. 

N.  Y.  Prac— 166. 
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In  a  proper  ease,  confirmation  may  be  suspended  until  the 
happening  of  some  other  event.594  The  order  of  confirmation 
may  be  without  prejudice  to  an  application  to  the  court  to 
have  the  case  reopened  and  to  have  the  answer  and  interlocu- 
tory judgment  amended  so  as  to  authorize  further  evidence 
and  the  case  sent  back  to  the  referee  to  consider  such  further 
evidence.595  The  order  of  confirmation  should  be  vacated 
where  no  notice  of  the  motion  to  confirm  was  given  in  a  ease 
where  exceptions  are  not  required  to  be  filed.596  The  order 
confirming  the  report  and  the  interlocutory  judgment  may  be 
modified  on  the  hearing  of  the  motion  for  final  judgment.597 

Effect.     The  confirmation  of  a  report  of  a  referee  under 

a  reference  to  determine  facts  arising  on  a  motion  is  not  con- 
clusive on  the  court,598  and  the  confirmation  of  the  report  does 
not  determine  the  motion.599  This  rule  of  practice  as  to  ex- 
ceptions does  not  deprive  the  court  of  the  power  to  cancel  a 
report  for  good  cause,600  nor  does  it  take  away  from  the  court 
its  discretionary  power  of  modifying  the  report,  where  the 
sole  purpose  of  the  reference  is  to  aid  the  court  in  arriving 
at  a  just  disposition  of  a  certain  question.601 

— —  Appeal.  An  appeal  lies  to  the  appellate  division  from 
an  order  confirming  the  report  of  a  referee.  On  the  appeal, 
where  exceptions  have  been  filed,  the  only  questions  presented 
by  the  appeal  are  those  raised  by  the  exceptions.602 

§  1905.     Sending  case  back  to  referee. 

If  the  report  of  the  referee  is  insufficient  or  defective,  it 
may  be  sent  back  to  him,  in  a  proper  case,  either  by  the  trial 

594  Taacks  v.  Schmidt.  18  Abb.  Pr.  307. 

595  Dyer  v.  Dyer,  17  Misc.  421,  41  N.  Y.  Supp.  198. 

596  Sproull  v.  Star  Co.,  27  Misc.  27,  56  N.  Y.  Supp.  1001. 
sot  Smith  v.  Gilliatt,  22  Misc.  246,  49  N.  Y.  Supp.  614. 

598  Martin  v.  Hodges,  45  Hun,  38,  40. 

599  id.;  Rovnianek  v.  Kossalko,  61  App.  Div.  486,  70  N.  Y.  Supp.  36. 
coo  Willson  &  Adams  Co.  v.  Schorpp,  41  State  Rep.  471,  16  N.  Y.  Supp. 

823. 

6oi  Ward  v.  Ward,  29  Abb.  N.  C.  256,  21  N.  Y.  Supp.  795. 
602  Matter  of  Talmage,  39  App.  Div.  466,  57  N.  Y.  Supp.  427. 
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court  or  by  the  appellate  court.  The  practice  of  sending  a 
case  back  to  a  referee  for  further  findings003  or  to  have  the 
referee  give  his  opinion  as  to  the  testimony,004  or  to  state  sepa- 
rately the  findings  of  fact  and  conclusions  of  law,605  or  to  take 
additional  evidence,600  or  to  correct  clerical  errors  or  omis- 
sions, has  been  followed  to  some  extent  in  this  state;  but  the 
practice  of  sending  a  report  back  to  supply  alleged  omissions 
is  not  to  be  encouraged  and  should  not  be  allowed  except  to 
supply  some  mere  technical  or  clerical  omission.007  And  it 
would  seem  that  in  references  to  hear  and  determine,  this 
rule  should  be  strictly  applied.608  Where  the  referee  has  fully 
exercised  powers  given  to  him  under  the  order  of  reference, 
he  should  not  be  reinvested  with  such  function  for  the  purpose 
of  more  deliberately  reconsidering  questions  passed  on  and 
decided.609  On  a  motion  to  vacate  a  judgment  entered  on  the 
report  of  a  referee  which  is  insufficient  because  not  stating 
the  facts  found  and  conclusions  of  law,  it  is  proper  to  refuse 
to  have  the  case  sent  back  to  the  referee  for  further  findings 
or  decision,010  especially  where  the  time  within  which  he 
might  act  has  expired  and  notice  has  been  served  terminating 

bos  Rogers  v.  Beard,  20  How.  Pr.  282;  Lane  v.  Borst,  28  Super.  Ct. 
(5  Rob.)  609;  Manley  v.  Insurance  Co.  of  North  America,  1  Lans.  20; 
Van  Slyke  v.  Hyatt,  46  N.  Y.  259;  Potter  v.  Carpenter,  71  N.  Y.  74; 
Snook  v.  Fries,  19  Barb.  313;  Fairman  v.  Brush,  27  Abb.  N.  C.  197,  60 
Hun,  442,  39  State  Rep.  231.  21  Civ.  Proc.  R.  155,  15  N.  Y.  Supp.  44. 
Contra,  Gardiner  v.  Schwab,  34  Hun,  582. 

604  Matter  of  Stewart,  3  Month.  Law  Bui.  91. 

60s  Gove  v.  Hammond,  48  How.  Pr.  385. 

coo  New  York  &  Western  Union  Tel.  Co.  v.  Jewett,  16  Wkly.  Dig.  419; 
Mildeberger  v.  Mildeberger,  12  Daly,  195.  Such  a  motion  may  be  de- 
nied. Morgan  v.  Taylor,  15  Daly,  302,  23  State  Rep.  960,  5  N.  Y.  Supp. 
922. 

607  First  Nat.  Bank  v.  Levy,  41  Hun,  461;  Petrie  v.  Trustees  of  Ham- 
ilton College,  92  Hun,  81,  36  N.  Y.  Supp.  636;  Rowlands  v.  Young 
Men's  Christian  Ass'n,  32  Misc.  421,  66  N.  Y.  Supp.  577. 

608  Rowlands  v.  Young  Men's  Christian  Ass'n,  32  Misc.  421,  66  N.  Y. 
Supp.  577. 

609  Craig  v.  Craig,  66  Hun,  452,  21  N.  Y.  Supp.  241. 

6io  Rowlands  v.  Young  Men's  Christian  Ass'n,  32  Misc.  421,  66  N.  Y. 
Supp.  577. 
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the  reference.811  If  the  facts  are  no1  warranted  by  the  evi- 
dence, the  report  should  not  be  sent  hack.'1-  So  a  supple- 
mentary report  should  not  be  required  where  the  original  re- 
port is  substantially  sufficient.618  If  the  cause  has  been  sub- 
mitted to  a  referee,  it  would  seem  th.it  the  court  has  no  pow- 
er after  the  referee  lias  discharged  his  duties  to  revive  the 
powers  of  the  referee  and  compel  the  witness  to  produce 
books  and  papers  which  the  referee  had  not  directed  to  be 
produced.814  Where  referees  certify  to  the  courl  thai  they 
have  overlooked  a  circumstance  connected  with  the  accounts, 
and  requesl  the  same  sent  back  for  re-examination,  the 
courl  should  set  aside  the  reporl  and  send  back  the  ac- 
counts.'1-"' If  the  reference  was  premature,  the  courl  may 
refer  the  matter  back  to  the  same  referee  with  directions  to 
reporl  the  evidence  taken  on  the  firsl  reference  with  liberty  to 
either  party  to  introduce  further  evidence.818  The  court,  at 
special  term,  may  send  back  the  referee's  reporl  where  it 
is  so  materially  defective  as  not  to  pass  on  all  the  issues,  but 
such  power  should  not  be  exercised  where  the  aggrieved  party 
has  excepted  to  the  report  on  that  ground.617  So  the  court 
may  open  the  case  and  send  back  the  report  for  the  purpose 
of  allowing  the  referee  to  make  a  ruling  and  to  permit  an 
exception  to  be  taken  thereto.618  If  the  report  is  incomplete 
and  unsatisfactory,  the  matter  may  be  recommitted  to  the 
same  referee  for  further  hearing.618  After  a  judgment  is  en- 
tered on  the  report  of  the  referee,  the  court  has  no  power  to 
order  a  further  hearing  before  the  referee  and  to  provide  that 
on  the  coming-  in  of  his  report  a  motion  may  be  made  to  amend 

en  Rowlands  v.  Young  Men's  Christian  Ass'n,  32  Misc.  421,  66  N.  Y. 
Supp.  577. 

612  Marston  v.  Johnson,  13  How.  Pr.  93. 

6i3  Cafferty  v.  Keeler,  12  Wend.  291. 

6i-i  Guinan  v.  Allan,  40  App.  Div.   137,  57  N.  Y.  Supp.  614. 

6i5  Brittingham  v.  Stevens,  1  Super.  Ct.    (1  Hall)    379. 

6i6  Roberts  v.  White,  73  N.  Y.  375. 

sit  Brown  v.  New  York  Cent.  R.  Co.,  26  How.  Pr.  32. 

6is  Berrian  v.  Sanford,  1  Hun,  625,  4  T.  &  C.  655. 

6i9  Southard  v.  Franco-American  Trading  Co.,  15  Civ.  Proc.  R. 
(Browne)   112,  16  State  Rep.  1008.  1  N.  Y.  Supp.  603. 
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the  judgment,  but  the  proper  practice  in  such  a  case  is  for  the 
special  term  to  vacate  the  judgmenl  and  send  the  ease  back 
to  the  referee  for  a  further  hearing  and  iww  trial. 

It  is  sometimes  unnecessary,  on  tin-  allowance  of  an  excep- 
tion, to  send  hack  the  reporl  bul  the  court  may  modify  it  it- 
self. Errors  appearing  on  the  face  of  the  reporl  may  be 
amended  by  the  court,  though  no  exception  has  been  taken.621 
•s"  where  the  reporl  shows  the  facts,  an  erroneous  estimate 
may  be  corrected  without  sending  hack  the  report.625  S 
whc,c  the  referee  to  "inquire  and  report"  finds  the  facts  cor- 
rectly but  draws  erroneous  conclusions  of  Law,  the  Bpecial  term 
may  correct  them  without  sending  the  report  hack:1-  and  it 
seems  that  this  rule  applies  to  a  reference  to  "try  the  is- 
sues. 

An  order  setting  aside  the  report  of  a  referee  and  sending 
it  back  to  the  referee  for  further  hearing  may  be  conditioned 
on  a  limiting  of  the  time  allowed  for  cross-examination  and 
direct  examination  of  the  witness.-"  An  order  granting  Leave 
to  a  party  to  apply  to  a  referee  for  a  further  report  is  not  ir- 
regular for  want  of  a  specification  of  the  points  upon  which  a 
report  is  desired 

The  appellate  division  has  the  same  power  to  send  the  case 
hack  to  the  referee  to  have  the  grounds  of  its  decision  stated 
as  has  the  court  at  special  term 

Appointment  of  new  referee.     On   sending  the   report 

back,  it  is  unusual  to  appoint  a  new  referee  unless  the  report 
''•■'s  1 n  set   aside  because  of  the  misconduct   or  bias  of  the 

ret'efee.         [f    tl|e    judgment     OH     tile     1'epol't      is     p- V.TS.-.l     OM     ;,|, ,„•;,] 

it  is  proper  to  not  vacate  the  reference  and  to  send  the 

"'•rguson  v.  Bruckman,  16  App.  Div.  67,  44  X.  Y.  Supp.  812. 
•;-i  Safford  v.  Safford,  7  Paige,  259;   Bogert  v.  Furman,  10  Paige,  496. 
I  arpenter   v.   Schermerhorn,   2  Barb.   Ch.   314,   and  see  Utica  Ins. 
Co.  v.  Lynch,  2  Barb.  Ch.  573. 

623  Austin  v.  Ahearne,  61  X.  V.  6. 

624  Freiot  v.  La  Fountains  16  Misc.  153,  38  X.  Y.  Supp.  832. 
«26  Matter  of  Davenport.  37  Misc.  179,  74  N.  Y.  Supp.  940. 

I'nion  Bank  v.  Mott,  13  Abb.  Pr.  247. 

Baker  v.  Moore,  88  Hun,  458,  34  X.  Y.  Supp.  874. 
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back  to  the  same  referee  except  where  the  reference  is  by  con- 
sent, though  a  new  referee  is  often  appointed  in  such  a  case. 
Where  the  report  of  the  referee  is  informal  and  incomplete  so 
that  it  may  be  set  aside,  but  there  has  been  a  long  trial  before 
the  referee  with  large  expenses,  the  court  should  not  appoint 
a  new  referee  to  try  the  case  de  novo  where  no  misconduct  is 
alleged,  but  should  send  the  case  back  to  the  same  referee  so 
that  he  may  complete  the  trial.628  But  where  a  referee  to  hear 
and  determine  all  the  issues  and  take  an  account,  if  necessary, 
decides  that  an  accounting  should  be  had  and  then  declines  to 
proceed  further,  he  may  be  ordered  to  complete  his  duty  or 
the  case  may  be  sent  to  another  referee  to  complete  it  without 
beginning  the   cause  anew.029 

Procedure  before  referee  on  return  of  report.     Where 

the  report  is  sent  back,  the  referee  should  confine  himself  to 
the  act  or  acts  mentioned  in  the  order  which  refers  back 
the  report.  But  if  the  report  is  sent  back  for  revision  and 
correction,  and  he  goes  beyond  correcting  the  errors  com- 
plained of,  and  reopens  the  case  as  to  other  items,  he  is  bound 
to  hear  any  additional  testimony  which  is  offered  which  per- 
tains to  such  items. 030  Where  the  report  is  referred  back  to 
have  the  referee  incorporate  in  his  report  all  the  facts  found 
by  him,  he  is  not  authorized  to  make  entirely  new  findings.031 

Amended   report.     It   seems   that   the   report  k  may   be 

amended,  pursuant  to  an  order  of  court,  under  circumstances 
which  might  have  vitiated  the  original  report.  Thus,  an 
amended  report  made  while  the  referee  is  in  a  foreign  country 
is  not  invalid  because  made  outside  the  jurisdiction.032  So  a 
new  trial  is  not  necessary  where  the  referee,  after  report,  has 
been  required  to  amend  it,  but  dies  before  so  doing.033 

628  Maicas  v.  Leony,  113  N.  Y.  619. 

629  Mundorff  v.  Mundorff,  1  Hun,  41,  3  T.  &  C.  171. 
eso  Goulard  v.  Castillon,  12  Barb.  126. 

63i  Shea  v.  Cornish,  29  Abb.  N.  C.  289,  22  N.  Y.  Supp.  168. 

632  Cooley  v.  Decker,  47  How.  Pr.  188. 

633  Juliand  v.  Grant,  34  How.  Pr.  132. 
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§  1906.     Entry  of  judgment. 

The  power  of  the  clerk  to  enter  judgment  on  the  report  de- 
pends on  the  nature  of  the  reference. 

Where  reference  is  to  determine  all  the  issues.     The 

Code  provides  that  where  the  whole  issue  is  an  issue  of  fact 
the  report  stands  as  a  decision  of  the  court,  and,  except  where 
it  is  otherwise  expressly  prescribed  by  law,  judgmenl   may  be 
issued  thereon  by  the  clerk  as  directed  therein,  on  filing  the 
report.834     This  docs  not  apply,  however,  to  matrimonial  ac- 
tions.035    The  report  of  a  referee  appointed  to  hear  and  de- 
termine the  issue  lias  the  same  force  and  effect  in  all  respects 
as  the  decision  of  the  justice  of  the  court  after  a  trial  at  spe- 
cial term.636     It  will  be  noticed  that  this  provision  applies  only 
where  the  reference  is  to  hear  and  determine  all  the  issues. 
The  judgmenl  must  be  entered  in  precise  accordance  with  the 
directions  in  the  report.     The  duties  of  the  clerk  arc  simply 
clerical,  and  he  is  only  to  determine  whether  the  judgment 
proposed  is  in  the  exad    Language  of  the  judgment  directed 
to  be  entered  by  the  report  or  decision.     If  it  is  not,  he  can- 
Q01   determine  whether  or  nol    it   is  substantially  the  same.637 
The  settled  practice  is  to  enter  such  a  judgment  with  the  same 
caption  and  conclusion  as  if  directed  in  open  court,  and  the 
date  of  the  caption  is  usually  that  of  the  entry,  even  though 
the  entry  be  mad.'  in  vacation.638     But  while  the  court,  in  such 
a  case,  cannot  direct  a  different  judgment  from  thai  which  the 
referee  has  directed,  it  may  put  an   informal   report  into  the 
form  of  a  judgment  either  by  framing  the  judgment  or  refer- 
riii-   ii   to  a  referee  to  report  a  proper  form  of  judgment.635 
The  mere  signing,  without  filing  or  delivery,  of  the  report,  to 
one  of  the  parties,  does  not  constitute  a  "rendering"  of  such 
report  as  to  authorize  entry  of  final  judgment  against  a  party 

'-*Code  Civ.  Proc.  §  1228;  Ward  v.  Kilpatrick,  1  Month.  Law  Bui.  31. 
ess  Code  Civ.  Proc.  §  1229. 

636  Kennedy  v.  McKone,  10  App.  Div.  97,  41  N.  Y.  Supp.  577. 
037  Maicas  v.  Leony,  22  Abb.  N.  C.  1,  50  Hun,  178,  19  State  Rep.  705, 
2  N.  Y.  Supp.  831. 

638,  039  Note  in  22  Abb.  N.  C.  8. 
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who  dies  after  the  signing  of  the  reporl  bu1  before  11  is  filed 
or  delivered.640 

Where  part  of  the  issues  are  referred.     Where  there 

are  several  issues  and  the  issue  Las1  tried  is  tried  before  a  r<'l'- 
eree,  bis  reporl  must  award  the  proper  judgment  on  the  whole 
issue  unless  otherwise  prescribed  in  the  order  of  reference;641 
and  it  would  seem  that  judgmenl  may  be  entered  by  the  clerk. 
The  same  rule  applies  where  the  reference  is  to  reporl  on  one 
or  more  specific  questions  of  fact,  arising  od  the  issue,  where 
the  other  issues  have  been  tried.642  If  the  reference  be  of  bu1 
one  or  more  of  the  issues  of  fact,  leaving  others  still  undeter- 
mined, the  ootice  served  with  the  copy  of  the  reporl  should  be 
that  the  party  will  bring  the  eause  to  trial  and  move  on  the  is- 
sues so  found  and  other  issues  to  be  determined  by  the  court 
for  judgment.643 

Where  reference  is  interlocutory,     [f  the  reference   is 

an  interlocutory  one.  and  qo1  embraced  in  the  preceding  see- 
lion,  judgment  cannot  be  entered  mi  the  report  by  the  clerk 
except  where  the  order  of  reference  so  provides.'"  The  re- 
port of  the  referee,  to  whom  is  referred  disputed  questions  of 
fad  arising  on  a  motion,  is  in  no  wise  binding  on  the  court,  who 
can  accept  or  reject  the  conclusions  of  the  referee  as  the  court 
may  see  fit;645  though  the  opinion  is  entitled  to  respectful  con- 
sideration.646  A  reference  ordered  to  examine  and  report  the 
facts  with  the  opinion  of  the  referee  thereon  is  simply  to  sup- 
ply the  court  with  information.''17  And  a  reference  though  in 
form  to  hear  and  determine  but  in  fact  one  to  take  evidence 
and  report  to  the  court  does  not  render  the  report  conclusive 
on  the  court.648  The  report  of  a  referee  on  a  reference  to  take 
proof  of  facts  constituting  alleged  contempt  is  not  conclusive, 

6io  Clark  v.  Pemberton,  64  App.  Div.  416,  72  N.  Y.  Supp.  232. 

64i  Code  Civ.  Proc.  §  1221,  subd.  3. 

612  Code  Civ.  Proc.  §  1226. 

6i3  1  Van  Sant.  Eq.  Pr.  499. 

en  Code  Civ.  Proc.  §§  1230,  1231.     See  note  in  22  Abb.  N.  C.  8. 

6i5  Marshall  v.  Meech.  51  N.  Y.  140. 

6i6  Woodford  v.  Rasbach,  6  Civ.  Proc.  R.  (Browne)   315. 

6i7  Muhlenbrinck  v.  Pooler,  40  Hun,  526. 

6*8  Dean  v.  Driggs,  82  Hun,  561,  64  State  Rep.  183,  31  N.  Y.  Supp.  548. 
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;ii!<l  on  iis  coming  in  affidavits  used  upon  the  motion  on  which 
the  reference  was  ordered  may  be  considered   in   passing  "ii 

i  1907.     Review  on  appeal  and  subsequent  procedure. 

Tin-  reporl  of  a  referee,  like  tin-  verdict  of  a  jury,  must  be 
deemed  conclusive  as  to  disputed  questions  of  fact,  even 
though  the  appellate  court  might  arrive  at  a  different  conclu- 
sion from  tli<-  evidence,  if  there  is  some  evidence  t"  support 
tin-  finding.650  Hie  court  <>n  appeal  will  infer  the  existence 
of  facts  to  Bustain  the  judgmenl  though  not  found  in  the  re- 
port, when-  the  evidence  would  have  warranted  the  finding  of 
lint  a  report  will  he  set  aside  where  many  of  the  ma- 
terial facts  found  are  contrary  to  the  evidence.652  It  would 
seem  that  where  it  is  sought  to  review,  on  appeal,  rulings  made 
on  a  hearing  as  to  the  admission  or  rejection  of  evidence,  or 
as  to  whether  tin-  evidence  sustains  th--  findings  of  facts,  a 
motion  for  a  uew  trial  on  a  case  and  exceptions  must  be  made 
in  the  first  instance  at  the  special  term.'  But  one  who  has 
unsuccessfully    opposed    the   confirmation    of  the    report    of  a 

referee      HiaV      ;ippe;|]       fro|||      the      J  1 1 1  I  _;  1 1 1  •  •  1 1 1       entered      t!lereo[|.      al- 

though  he  has  not  first  moved  to  have  the  report  set  aside  and 
for  a  new  trial.'"'1  If  the  referee  makes  a  general  and  a  spe- 
cial report,  the  general  report  may  he  disregarded  on  appeal 
iperfluous 
After  reversal  on  appeal  and  the  sending  the  case  hack-  to 
tlie  referee  for  a  determination,  th"  referee  may  properly  allow 

Fenlon  v.  Dempsey.  ^1   Abb.  X.  C.  291. 

Scattergood  v.  Wood.  14  Hun,  269;  Hcwell  v.  Biddlecom,  62  Barb. 
131;  Robinson  v.  Hopkins,  3  State  Rep.  267;  Eaton  v.  Benton,  2  Hill. 
576;  Davis  v.  Allen,  3  N.  Y.  (3  Comst.)  168;  Vansteenburgh  v.  Hoff- 
man. 15  Barb.  28. 

DeWitt  v.  Montjn.  46  App.  Div.  533.  61  N.  Y.  Supp.  1046. 

Sackett  v.  New  York  &  N.  H.  R.  Co.,  21  Super.  Ct.   (8  Bosw.)   228. 
■      Baumann    v.   Moseley,    63   Hun.   492,   45   State  Rep.   344,   18  N.   Y. 
Supp.  563. 

Kellogg  v.  Clark,  23  Hun,  393. 
r"  Xiles  v.  Battersball,  18  Abb.  Pr.  161,  27  How.  Pr.  381,  25  Super. 
Ct.  (2  Rob.)    146. 
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plaintiff  to  amend  his  complaint  so  as  to  base  his  action  on 
mistake  instead  of  fraud.650  But  where  it  is  provided  that 
testimony  taken  before  a  former  referee  shall  be  used,  it  is  in 
the  discretion  of  the  new  referee  whether  the  same  witnesses 
shall  be  permitted  to  testify  before  him.057  A  referee  stands 
in  the  place  of  a  jury  in  that  if  the  judgment  is  reversed  on  a 
question  of  law  the  referee  must  conform  to  the  law  of  the 
case  as  declared  by  the  appellate  court,  but  where  a  decision 
is  reversed  on  the  facts,  he  stands  in  the  same  situation  as  a 
juryman  and  must  find  the  facts  solely  on  the  evidence  pre- 
sented.658 Where  the  report  of  a  referee,  appointed  to  hear 
and  determine  ;ill  the  issues,  fails  to  dispose  of  a  counterclaim, 
the  report  should  be  set  aside,  but  where  there  is  no  sugges- 
tion of  misconduct  on  the  part  of  the  referee,  the  case  should 
be  submitted  to  the  same  referee  to  hear  and  determine.858 

C56  Knapp  v.  Fowler,  30  Hun,  512. 

057  Griffin  v.  Miner,  54  Super.  Ct.  (22  J.  &  S.)  46,  3  State  Rep.  521. 

ess  Adams  v.  Olin,  64  Hun,  268,  18  N.  Y.  Supp.  899. 

«»  Pinsker  v.  Pinsker,  44  App.  Div.  501,  60  N.  Y.  Supp.  902. 
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Nature  and  purpose,  §  1908. 
♦      Necessity,  §  1909. 

On  moving  for  new  trial. 

Time  for  making  and  service,  §  1910. 

Extension  of  time  to  serve  case. 

Relief  from  default. 

Effect  of  failure  to  serve  case. 

Amendments,  §  1911. 
Contents,  §  1912. 

Evidence. 

■  Exceptions. 

Judge's  charge. 

Remarks  of  counsel. 

Affidavits. 

Copy  of  account. 

Settlement,  §  1913. 

Who  may  settle. 

Powers  and  duties  of  judge  or  referee. 

Effect  of  failure  to  notice  case  for  settlement  after  service  of 

amendments. 

Signature  and  filing,  §  1914. 

Certification,  §  1915. 

Certificate  that  case  contains  all  the  evidence. 

Conclusiveness  of  certificate. 

Resettlement,  §  1916. 

Effect,  §  1917. 

§  1908.     Nature  and  purpose. 

Both  the  Code  and  the  General  Rules  of  Practice  refer  to  a 
case,  exceptions,  and  a  case  containing  exceptions,  as  though 
there  was  a   practical  difference  between  them:  but,  in  gen- 
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eral,  it  matters  not,  in  so  far  as  the  practice  is  concerned, 
whether  the  one  term  is  used  or  the  other.1  Tims  it  h;is  been 
held  thai  the  proposed  "case"  on  appeal  provided  for  by  the 
Code  embraces  whal  was  formerly  known  and  is  still  described 
in  the  General  Rules  of  Practice  as  a  '"bill  of  exceptions."2 
Strictly  speaking,  the  difference  between  a  case,  a  bill  of  ex- 
ceptions, and  a  case  containing  except  inns,  is  thai  in  the  first 
there  is  contained  all  the  evidence  so  as  to  bring  up  for  re- 
view merely  the  question  as  to  the  sufficiency  of  the  evidence, 
while  in  a  bill  of  exceptions,  only  exceptions  taken  at  the 
trial  are  embodied  with  so  much  of  the  evidence  as  is  acces- 
sary to  explain  them,  and  a  case  containing  exceptions  would 
seem  to  be  a  combination  of  a  case  and  a  bill  of  exceptions.8 
Under  the  practice  prior  to  the  ('ode.  a  "case"  was  used 
only  on  a  motion  for  a  new  trial,  while  a  "bill  of  exceptions'' 
attached  to  or  incorporated  into  the  record  was  used  on  a 
writ  of  error.  The  practice  prevailed  of  using  the  bill  of 
exceptions  "as  a  case"  for  the  purpose  of  moving  in  the 
lower  court  for  a  new  trial  and  also  of  making  a  case  in  the 
first  instance  containing  a  stipulation  giving  a  party  leave 
to  turn  the  ease  into  a  bill  of  exceptions  or  special  verdict  if 
a  new  trial  should  be  denied.4 

The  preliminary  matter  immediately  following  the  title  of 
the  action,  where  simply  a  statement  in  full  of  matters  re- 
quired by  rule  41  of  the  General  Rules  of  Practice,  does  not 
constitute  a  case  and  exceptions.5 

The  office  of  a  case  is  simply  to  present  the  questions  which 
are  to  be  examined  with  legal  and  ordinary  precision  and  in 
a  condensed  form.6 

i  See  Smith  v.  Grant,  15  N.  Y.  590. 

2  Stiasny  v.  Metropolitan  St.  R.  Co.,  65  App.  Div.  268,  72  N.  Y.  Supp. 
747;  Hubbard  v.  Chapman,  28  App.  Div.  577,  51  N.  Y.  Supp.  207;  Winter 
v.  Crosstown  St.  R.  Co.,  8  Misc.  362,  28  N.  Y.  Supp.  695. 

s.  *  Hastings  v.  McKinley,  3  Code  R.  10. 

s  Delaney  v.  Valentine,  11  App.  Div.  316,  42  N.  Y.  Supp.  571. 

6  Bissel  v.  Hamlin,  20  N.  Y.  519. 
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The  use  of  a  case  on  a  mot  inn  for  a  new  trial  does  not 
preclude  a  new  and  different  case  on  appeal  from  a  judgment 
entered  after  a  denial  of  the  motion,7  bul  the  case  in  the 
court  of  appeals  must  be  the  one  originally  prepared  and  set- 
tled   for  use   in  the  appellate  division.8 

Two  independent  cases  should  qoI  be  incorporated  in  one 
appeal  book,  but  the  record  on  each  appeal  should  be  printed 
by  itself  so  thai  independent  judgmenl  rolls  may  be  made 
up  embracing  only  tin-  papers  applicable  to  each  ease.9 

§  1909.     Necessity. 

The  Code  provides  thai  when  a  party  intends  to  appeal 
from  a  judgmenl  rendered  after  the  trial  of  an  issue  of  fact 
or  to  move  for  a  new  trial  of  such  an  issue,  he  must  make 
a  case  "excepl  where  otherwise  prescribed  by  law."10  So  if 
an  appeal  is  taken  from  the  order  made  on  a  motion  for  a 
new  trial  on  the  judge's  minutes,  a  case  must  be  prepared 
and  settled  in  the  usual  manner.1  A  case  must  also  be  made 
before  the  hearing  where  a  verdid  has  been  ordered  subject 
to  the  opinion  of  the  court.12  And  there  is  no  Code  provision 
dispensing  with  a  case  when  ilm  appellant  intends  to  review 
a    linal   judgment    entered    pursuant    to   ;i    directed    verdict.18 

It  has  been  said  thai  no  question,  either  of  fact  or  law, 
"arising  on  the  trial.*'  can  In-  reviewed  excepl  on  a  case 
made   and    settled    according   to   established    practice."     The 

•  Leavy  v.  Roberts,  8  Abb.  Pr.  31'/. 

8  Johnson  v.  Whitlock,  13  X.  Y.  344.  But  see  Code  Civ.  Proc.  § 
1339. 

b  Geneva  &  YV.  R.  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  24  App.  Div. 
335.  343.  48  N.  Y.  Supp.  Mi' 

i"Code  Civ.    Proc.    S   997. 

ii  Code  Civ.  Proc.  §  999;  Kenney  v.  Sumner,  12  Misc.  86,  33  N.  Y.  Supp. 
95. 

12  Code  Civ.  Proc.  §  1! 

13  Delano  v.  Harp.  37  Hun.  275;  Douglass  Co.  v.  Moler,  3  Misc.  373. 
-.'   X.   Y.   Supp.   104:,. 

"  McLean  v.  Cole.  13  Hun,  300 
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Code  expressly  provides,  however,  that  it  is  not  necessary  to 
make  a  ease  where  a  party  intends  to  appeal  from  a  judg- 
ment entered  on  a  referee's  report,  or  a  decision  of  the  court 
on  a  trial  without  a  jury,  and  to  rely  only  on  exceptions  taken 
"after  the  close  of  the  trial."15  Such  exceptions  can  only 
be  taken  to  rulings  on  questions  of  law;  but  inasmuch  as  the 
question  whether  there  is  any  evidence  to  sustain  a  finding 
of  fact  by  the  judge  or  a  referee  is  expressly  made  a  ques- 
tion of  law  to  which  an  exception  may  be  taken,  it  follows 
that  if  a  review  of  such  a  question  is  desired  it  is  not  neces- 
sary for  the  appellant  to  make  a  case  and  include  the  evi- 
dence therein,  but  such  duty  devolves  on  the  respondent.16 
And  the  preparation  of  a  case  is  not  necessary  to  perfect  and 
prosecute  an  appeal  since  a  party  may  argue  his  appeal  on 
the  judgment  roll  alone  where  he  does  not  desire  to  present 
other  questions  than  such  as  arise  on  the  judgment  roll.17 
Failure  to  prepare  and  serve  a  case  merely  deprives  the  ap- 
pellant of  using  anything  on  the  appeal  outside  the  record.18 
But  the  rule  where,  on  appeal,  a  case  has  been  made  contain- 
ing the  evidence,  that  if  the  findings  of  facts  contained  in 
the  record  are  insufficient  to  uphold  the  judgment,  then  the 
appellate  court  may  assume  that  there  was  evidence  on  the 
trial  sufficient  to  justify  other  findings  of  fact  which  would 

is  Code  Civ.  Proc.  §  998;  Douglas  v.  Douglas,  11  Hun,  406;  Schwarz 
v.  Weber,  103  N.  Y.  658;  Delaney  v.  Valentine,  11  App.  Div.  316,  42  N.  Y. 
Supp.  571. 

is  See  post,  §  1912.  And  see  vol.  2,  p.  2386.  In  1904,  section  1023  of 
the  Code  was  enacted  so  as  to  provide  for  the  submission  to  the  judge 
or  referee,  where  the  trial  is  without  a  jury,  of  requests  to  find  not 
only  on  questions  of  law  but  also  on  questions  of  fact.  It  also  provides 
that  "an  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find  any  request  thus  submitted."  It  would  seem  that  where  findings 
of  fact  are  refused,  the  appellant  must  make  a  case  and  include  the  evi- 
dence therein,  in  order  to  warrant  a  review. 

it  Mcllvaine  v.  Steinson,  85  App.  Div.  562,  83  N.  Y.  Supp.  285;  Odell 
v.  McGrath,  16  App.  Div.  103,  45  N.  Y.  Supp.  119. 

is  Brown  v.  Hardie,  28  Super.  Ct.  (5  Rob.)  678;  Berger  v.  Dubernet, 
30  Super.  Ct.  (7  Rob.)  1;  Smith  v.  Ingham  University,  76  Hun,  605,  23 
Civ.  Proc.  R.  (Browne)  393,  59  State  Rep.  437,  28  N.  Y.  Supp.  220. 
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support  the  conclusions  of  law,  does  not  apply  when  the 
appeal  is  on  the  judgment  roll  alone  and  the  evidence  is  not 
before  the  court;19  and  in  such  case  the  prevailing  party 
should  see  to  it  that  he  has  findings  of  fact  sufficient  to  uphold 
his  judgment,  and  if  he  does  not  he  is  exposed  to  the  perils 
of  a  reversal  by  an  appeal  based  solely  on  exceptions  to  legal 
conclusions.20  Where  a  party  has  elected  to  appeal  simply 
on  the  exceptions  to  the  findings  of  the  trial  court  on  questions 
of  law,  he  cannot  be  deprived  of  that  right  by  the  opposing 
party  attempting  to  turn  the  appeal  into  one  to  be  heard  on  a 
case  and  exceptions.-1 

In  order  to  enable  a  party  to  review,  in  the  court  of  appeals, 
a  judgment  on  a  verdict  directed  by  the  court  subject  to  the 
opinion  of  the  appellate  division,  a  special  case  for  the  court 
of  appeals  must  be  made  and  settled  under  the  direction  of 
the  appellate  division,  which  must  contain  a  concise  state- 
ment of  the  facts  and  questions  of  law  arising  thereon.22 

A  case  need  not  be  made  on  an  appeal  from  an  award  made 
by  arbitrator! 

The  death  of  the  stenographer  before  he  has  copied  his 
notes,  together  with  counsel's  want  of  recollection  as  to  the 
details  of  the  testimony,  is  not  ground  for  granting  a  new 
trial  because  <>f  inability  to  make  up  the  case  on  appeal.24 

On  moving  for  new  trial.     It  is  not  necessary  to  make 

a  case  for  the  purpose  of  moving  for  a  new  trial  (1)  where 
the  motion  is  made  on  the  minutes  of  the  judge  who  pre- 
sided at  a  trial  by  a  jury,  or  (2)  where  the  motion  for  a  new 
trial  is  based  on  an  allegation  of  irregularity  or  surprise.26 
So  a  motion  at  special  term  for  a  new  hearing  where  a  refer- 
ence has  been  ordered  to  report  on  one  or  more  specific  ques- 
ts, M  Rochester  Lantern  Co.  v.  Stiles  &  P.  Press  Co.,  135  N.  Y.  209. 
2i  Delaney  v.  Valentine,  11  App.  Div.  316,  42  N.  Y.  Supp.  571. 

22  Code  Civ.  Proc.  §  1339;  People  v.  Featherly,  131  N.  Y.  597. 

23  in  re  Poole,  5  Civ.  Proc.  R.   (Browne)    279,  32  Hun,  215. 

24  Lidgerwood  Mfg.  Co.  v.  Rogers,  56  Super.  Ct.  (24  J.  &  S.)  350,  4  N. 
Y.   Supp.   Tit'.. 

25  Code  Civ.  Proc.  §  998. 
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tions  of  fact,  made  before  the  bearing  of  a  motion  for  final 
judgment,  need  not  be  based  on  a  ease  unless  the  court,  or 
a  judge  tlirrc.it'.  so  directs.28  Bu1  a  motion  for  a  new  trial 
on  tlir  ground  of  newly-discovered  evidence  musl  I"'  made  on 
a  case  and  exceptions."  And  where  an  action  has  been 
tried  before  the  courl  withoul  a  jury,  a  motion  for  a  new 
trial  made  merely  on  exceptions  will  be  refused.28  It  should 
be  noticed,  however,  thai  the  objection  to  the  wanl  of  a  c 
may  be  waived  by  failure  to  urge  it  in  the  Lower  court.29 

When  any  specific  question  of  fad  involved  in  an  action, 
or  any  question  of  fad  no1  pu1  in  issue,  is  ordered  to  be  tried 
by  a  jury,  as  a  substitute  for  a  feigned  issue,  and  has  been 
tried,  or  a  reference  other  than  of  the  whole  issue  has  been 
ordered  under  the  Code  and  a  trial  had,  if  either  party  desire 
to  apply  for  a  new  trial,  on  the  ground  of  any  error  of  the 
judge  or  referee,  or  on  the  ground  thai  the  verdid  or  reporl 
is  againsl  evidence  excepl  when  the  judge  directs  such  mo- 
tion to  be  made  on  his  minutes  al  the  same  term  of  courl  a1 
which  the  issues  are  tried  I,  a  case  or  exceptions  shall  be  made, 
or  a  case  containing  exceptions,  as  the  case  may  require, 
which  case  or  exceptions  shall  be  served  and  settled  in  the 
manner  prescribed  by  the  rules  of  courl  for  the  settlement  of 
cases  and  exceptions  in  other  cases.  Such  motions  shall  be 
made,  in  the  first   instance,  a1  special  term." 

§  1910.     Time  for  making  and  service. 
Rule   32   of  the   General    Rules   of    Practice   provides   that 

when  it  shall  be  necessary  to  make  a  ease,  or  a  case  and  ex- 
ceptions, or  a  ease  containing  exceptions,  the  same  shall  be 

26  Code  Civ.  Proc.  §  1004. 

27  Harris  v.  Gregg,  4  App.  D?v.  615,  38  N.  Y.  Supp.  844;  Bantleon  v. 
Meier,  81  Hun,  162,  30  N.  Y.  Supp.  706;  Davis  v.  Grand  Rapids  F.  Ins. 
Co.,  5App.  Div.  36,  39  N.  Y.  Supp.  71;  Michel  v.  Colegrove,  22  Civ.  Proc. 
R.  (Browne)  297,  304,  19  N.  Y.  Supp.  716. 

2s  City  Trust,  Safe  Deposit  &  Surety  Co.  v.  Wilson  Mfg.  Co.,  58  App. 
Div.  271,  68  N.  Y.  Supp.  1004. 

29McIver  v.  Hallen,  50  App.  Div.  441,  64  N.  Y.  Supp.  26,  which  fol- 
lowed Russell  v.  Randall,  123  N.  Y.  436. 

so  Rule  31  of  General  Rules  of  Practice. 
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made,  and  a  copy  thereof  served  on  the  opposite  party  within 
the  following  times : 

1.  It'  the  trial  was  before  the  court  or  a  referee,  including 
trials  by  a  jury  of  "in-  or  more  specific  quest  i<>iis  of  fact  in 
;m  action  triable  by  the  court,  within  thirty  days  after  serv- 
ice of  a  copy  of  the  decision  or  report  and  of  written  notice  of 
the  entry  of  the  judgmenl  thereon.  It  will  be  observed  that 
the  mere  Bervice  of  a  copy  of  the  judgmenl  with  notice  of  its 
entry  does  not  limit  the  time  to  make  ,-i  ease,  bu1  a  copy  of  the 
decision  or  reporl  must  be  served83  together  with  written  notice 
of  the  entry  of  judgmenl  thereon.  It  is  not  accessary  to 
serve  a  copy  of  the  judgment.  The  decision  served  must  he 
one  signed  by  the  judge  and  not  ,-i  proposed  decision.82  Of 
course,  a  party  cannol  lie  put  in  defaull  for  qo1  serving  a 
ease  containing  exceptions  before  the  expiration  of  the  time 
for  framing  exceptions,  i.  e.,  ten  days  alter  written  notice  of 
entry  of  judgment. 

2.  In  the  surrogate's  court,  within  thirty  days  after  service 
of  ,-i  copy  of  the  decree  or  order  and  notice  of  the  entry  there- 
of. 

:;.  If  the  trial  was  before  a  jury,  within  thirty  days  after 
notice  of  the  decision  of  ,-i  motion  for  a  new  trial,  if  such 
motion  be  made  and  not  decided  at  the  time  of  the  trial,  or 
within  thirty  days  after  service  of  ;)  copy  of  the  judgmenl 
and  notice  of  its  entry.  In  other  words,  if  the  case  is  to  be 
used  on  an  appeal  from  an  order  granting  or  refusing  a  new 
trial,  it  may  he  served  ,-it  any  time  within  thirty  days  after 
the  decision  of  ,■,  motion  for  a  new  trial,  provided  the  motion 
is  made  and  not  decided  at  the  time  of  the  trial  :;1  hut  in  other 
cases,  where  no  motion  for  ;i  new  trial  made  ;it  the  time  of 
the  trial  remains  undecided,  the  proposed  case  musl  he  served 
within  thirty  days  after  the  service  of  a  copy  of  the  judgmenl 

and  noti< f  its  entry.    A  written  notice  that  "the  foregoing 

is  a    copy  of  the  judgment   duly   entered,"  etc.  where  such 

3i  Schwarz  v    Weber,  1":;  X.  V.  658. 

3-Kolm  \.  .Mannattan  R.  Co.,  8  Misc.  415,  28  X.  Y.  Supp.  665. 

French  v.  Powers,  80  N.  Y.  146. 
34  See  Martin  v.  Piatt.  :>:;  Hun,  42,  5  N.  Y.  Supp.  862. 

X.  Y.  Prac— 167. 
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copy  is  neither  signed  by  the  clerk  nor  has  inserted  therein 
any  amount  of  costs,  is  not  sufficient  notice  of  entry  of  judg- 
ment to  start  running  the  time  within  which  a  case  and  excep- 
tions must  be  filed.35 

The  party  making  the  case  is  not  entitled  as  a  matter  of 
right  to  the  use  of  the  stenographer's  minutes,30  but  the  at- 
torney of  the  adverse  party  may  be  ordered  to  furnish  papers 
necessary  to  make  up  the  case.37 

Kepeatedly  obtaining  extensions  on  the  ground  that  the 
time  is  about  to  expire  estops  the  party  from  claiming  that 
by  reason  of  an  irregularity  in  the  notice  of  decision  and 
judgment  the  time  had  never  begun  to  run.38 

An  attorney  will  not  be  compelled  to  accept  service  of  a 
case  where  he  has  never  refused  to  receive  it,  and  has  merely 
neglected  to  reply  to  a  letter  asking  him  to  accept  service.39 

Form  of  notice  to  be   indorsed  on  case. 

[Title  of  action.] 

Sir — Take  notice  that  the  within  is  a  copy  of  the  case  [or  "case  con- 
taining exceptions"  or  "exceptions"]   proposed  on  behalf  of  the  

herein. 

[Date.]  [Signature  and  office  address  of  attorney.] 

[Address  to  opposing  attorney.] 

Form  of  admission  of  service  of  case. 

Due  and  personal  service  of  the  within  proposed  case  is  hereby  ad- 
mitted at  ,  this  day  of ,  190 — . 

[Signature  of  attorney.] 

— —  Extension  of  time  to  serve  case.     The  time  for  serving 


a  case  may  be  extended,40  but  not  where  the  right  to  serve  a 
notice  of  appeal  has  expired  by  limitation,  and  the  case  is  to 

35  Mason  v.  Corbin,  29  App.  Div.  602,  51  N.  Y.  Supp.  178. 

36  Bonnet  v.  Lithauer,  7  Hun,  238. 

37  Jackson  v.  Piatt,  2  Johns.  Cas.  71. 

33  Lockwood  v.  Fox,  3  Month.  Law  Bui.  8. 

39  Farley  v.  Stowell,  57  App.  Div.  218,  68  N.  Y.  Supp.  119. 

^Odell  v.  McGrath,  16  App.  Div.  103,  45  N.  Y.  Supp.  119;  Strong  v. 
Hardenburgh,  25  How.  Pr.  438.  Motion  should  not  be  made  in  appel- 
late division.     Matter  of  Stafford,  21  App.  Div.  476,  47  N.  Y.  Supp.  688. 
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be  used  on  appeal.41  But  no  order  extending  the  time  to  serve 
a  case,  or  a  case  containing  exceptions,  shall  be  made  unless 
the  party  applying  for  such  order  serve  a  notice  of  two  days 
upon  the  adverse  parties  of  his  intention  to  apply  therefor, 
stating  the  time  and  place  for  making  such  application.42 

Relief  from  default.     There  is  no  express  provision  in 

the  rules  as  to  where  applications  to  relieve  from  a  default  in 
serving  a  case  should  be  made,  but  it  has  been  held  that  the 
proper  practice  is  to  apply  to  the  court  from  whose  judgment 
the  appeal  is  taken.43 

—  Effect  of  failure  to  serve  case.  Failure  to  serve  a  case 
within  the  time  prescribed  by  the  rules  is  a  waiver  of  the 
right  of  the  party  so  to  do;*4  and  such  failure  authorizes  the 
party  not  served  to  apply  at  the  special  term  for  an  order 
declaring  that  the  opposing  party  must  be  deemed  to  have 
waived  his  right  thereto,  and  a  motion  for  such  an  order  should 
be  granted,  unless  the  court  sees  fit  to  relieve  the  party  from 
his  default  and  permit  him  to  serve  a  <-;ise.45 

§  1911.     Amendments. 

The  party  served  with  a  case  may,  within  ten  days  there- 
after, propose  amendments  thereto,  and  serve  a  copy  on  the 
party  proposing  the  case.46  No  order  extending  the  time 
within  which  amendments  to  the  case  may  be  served  shall  be 
made  unless  the  party  applying  for  such  order  serve  a  notice 
of  two  days  upon  the  adverse  parties,  of  his  intention  to  apply 
therefor,  stating  the  time  and  place  for  making  such  applica- 
tion.47 If  he  does  not  propose  amendments  within  said  ten 
days,  or  obtain  an  extension  of  time,  he  is  deemed  to  have 
agreed  to  the  case  as  proposed.48 

41  In  re  duff's  Estate,  11  Civ.  Proc.  R.  (Browne)   338. 

•*-  Rule  32  of  General  Rules  of  Practice. 

«  Strong  v.  Hardenburgh,  25  How.  Pr.  438;  Odell  v.  McGrath,  16 
App.  Div.  103,  45  N.  Y.  Supp.  119.  See,  also,  Mcllvaine  v.  Steinson,  85 
App.  Div.  562,  83  N.  Y.  Supp.  285. 

**  Rule  32  of  General  Rules  of  Practice. 

*6  Mcllvaine  v.  Steinson,  85  App.  Div.  562,  83  N.  Y.  Supp.  285;  Smith 
v.  Ingham  University,  76  Hun,  605,  26  ->.'.  Y.  Supp.  220. 

46-48  Rule  32  of  General  Rules  of  Practice. 
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The  adverse  party  should  not  serve  an  entirely  new  case  as 
an  amendment,49  except  where  the  proposed  case  requires, 
in  substance,  an  entire  change.50 

The  amendments  proposed  should  either  be  written  on  the 
case  served  or  on  a  separate  page  with  a  reference  to  the  line 
and  page  of  the  original.  And  it  is  usual  to  require,  where 
the  amendments  are  on  a  separate  paper,  that  each  place 
where  the  amendments  are  proposed  to  be  made  or  inserted 
shall  be  distinctly  marked  on  the  case  submitted.51  The  party 
proposing  the  case  or  exceptions  shall,  before  submitting  the 
amendments  to  the  judge  or  referee  for  settlement,  mark  upon 
the  several  amendments  his  allowance  or  disallowance  thereof, 
and  shall  also  plainly  mark  thereon  and  upon  the  stenograph- 
er's minutes  the  parts  to  which  the  proposed  amendments  are 
applicable,  together  with  the  number  of  the  amendment,  If  the 
party  proposing  the  amendments  claims  that  the  case  should 
be  made  to  conform  to  the  minutes  of  the  stenographer  he 
must  refer  at  the  end  of  each  amendment  to  the  proper  page 
of  such  minutes.52  A  party  desiring  to  insert  a  considerable 
portion  of  the  stenographer's  notes  may  properly  indicate 
the  proposed  amendment  by  reference  to  the  folios  and  pages 
instead  of  by  transcribing  the  extended  passage.53 

It  is  the  duty  of  the  respondent  to  see  that  sufficient  evi- 
dence is  inserted  in  the  case  to  show  that  the  findings  of  fact 
in  a  decision  by  the  trial  judge  or  the  report  of  a  referee  are 
not  entirely  without  evidence  to  support  them.54  So  if  ex- 
ceptions have  been  taken  to  rulings  and  appellant  fails  to 
include  evidence  which  supports  the  ruling,  the  respondent 
should  bring  it  into  the  case  by  amendment.55  Thus,  if  testi- 
mony objectionable  in  itself  is  admitted  on  behalf  of  respond- 

49  Eagle  v.  Alner,  1  Johns.  Cas.  332;  Stuart  v.  Dinsse.  16  Super.  Ct. 
(3  Bosw.)   657. 

50  Tyng  v.  Marsh,  51  How.  Pr.  465. 

si  Stuart  v.  Binsse,  17  Super.  Ct.   (4  Bosw.)  616. 

52  Rule  32  of  General  Rules  of  Practice. 

53  Tyng  v.  Marsh,  51   How.  Pr.  465. 

54  Neiman  v.  Butler,  46  State  Rep.  928,  19  N.  Y.  Supp.  403. 

55  Hubbard  v.  Chapman,  28  App.  Div.  577,  51  N.  Y.  Supp.  207. 
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ent  because  of  evidence  introduced  by  appellant,  it  rests  on 
respondent  to  see  that  such  other  testimony  is  brought  into 
the  case  by  amendment.68  An  exception  appearing  in  the  pro- 
posed case  serves  as  a  notice  to  the  respondent  of  an  intention 
to  raise  the  question  of  error  in  the  ruling  excepted  to  and 
puts  on  him  the  responsibility  of  adding  by  amendment  any 
needed  proof."7 

§  1912.     Contents. 

The  case  must  contain  not  only  the  exceptions  taken  by  the 
losing  party  but  also  so  much  of  the  evidence,  and  other  pro- 
ceedings on  the  trial,  as  is  material  to  the  questions  to  be 
raised.58  To  review  a  ruling  on  a  motion,  on  appeal  from  the 
judgment,  the  ease  must  not  only  show  the  motion  but  also  a 
ruling  thereon  and  an  exception  to  the  ruling.59  And  where 
the  discretion  of  the  trial  judge  in  striking  matter  out  of  the 
ease  on  appeal  is  claimed  to  have  been  abused,  it  is  necessary 
that  the  papers  on  which  the  motion  was  heard  be  included  in 
the  case.60  If  a  party  desires  to  raise  a  question  on  appeal 
as  to  the  occurrences  at  the  time  the  jury  are  polled,  the  proper 
practice  is  to  have  a  statement  of  the  facts  settled  and  in- 
serted in  his  case  on  appeal  from  an  order  denying  his  motion 
for  a  new  trial.61  If  the  complaint  is  dismissed  on  the  merits 
after  ;i  verdict,  pursuant  to  a  motion  made  at  the  close  of  the 
evidence,  but  the  case  does  not  show  what  answer  was  given 
to  the  several  questions  because  the  form  of  the  verdict  is 
not  included,  the  review  will  be  as  if  no  verdict  had  been 
rendered.62 

b«  Davey  v.  Lohrmann,  1  Misc.  317,  20  N.  Y.  Supp.  675. 

'•>-  Porter  v.  Smith,  107  N.  Y.  533. 

58  Code  Civ.  Proc.  §  997. 

ss  Pritchard  v.  Hirt,  39  Hun,  378;  Goldenson  v.  Lawrence,  6  Misc.  227, 
26  N.  Y.  Supp.  541. 

go  Niles  v.  New  York  Cent.  &  H.  R.  R.  Co.,  13  App.  Div.  549,  43  N.  Y. 
Supp.  734. 

oi  Lord  v.  Van  Gelder,  16  Misc.  24,  37  N.  Y.  Supp.  693;  Weeks  v. 
Hart,  24  Hun,  181. 

Gi  O'Sullivan  v.  Knox,  81  App.  Div.  438,  80  N.  Y.  Supp.  848. 
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If  a  motion  for  a  new  trial  is  made  before  the  entry  of 
judgment,  the  case  prepared  for  such  motion  should  be  pre- 
ceded by  the  pleadings  and  minutes  of  trial.63 

If  an  appeal  is  taken  from  an  order  refusing  or  granting  a 
new  trial,  the  order  should  be  printed  at  the  beginning  of 
the  case  together  with  the  notice  of  appeal.64  The  statement 
in  the  case  that  a  motion  for  a  new  trial  was  made  and  aenied, 
and  an  exception  taken,  is  not  sufficient.65 

If  a  judgment  has  been  entered  it  is  not  necessary  to  include 
in  the  case  anything  which  appears  in  the  judgment  roll. 
The  judgment  roll  consists,  except  where  special  provision  is 
otherwise  made  by  law,  of  the  summons;  the  pleadings  or 
copies  thereof ;  the  final  judgment,  and  the  interlocutory  judg- 
ment, if  any,  or  copies  thereof;  and  each  paper  on  file,  or  a 
copy  thereof,  and  a  copy  of  each  order  which  in  any  way 
involves  the  merits  or  necessarily  affects  the  judgment.  If 
the  judgment  is  taken  after  a  trial,  the  judgment  roll  must 
contain  the  verdict,  report,  or  decision;  each  offer,  if  any, 
made  as  prescribed  in  the  Code;  and  the  exceptions  or  case 
then  on  file.66  It  follows  that  neither  the  verdict  on  a  jury 
trial  nor  the  decision  of  a  judge,  on  a  trial  without  a  jury,  nor 
the  report  of  a  referee,  where  the  trial  is  by  a  referee,  need 
be  included.  So  the  opinion  of  the  court  need  not  be  inserted 
in  the  case,  though  it  should  be  printed  with  the  case  as  a 
part  of  the  appeal  papers.67  So  it  is  not  necessary  to  state 
in  the  case  that  a  finding  on  the  facts  or  a  ruling  on  the 
law  was  made  where  the  finding  or  ruling  appears  in  a  ref- 
eree's report  or  in  the  decision  of  the  court  where  the  trial 
is  without  a  jury.68  And  a  statement  by  the  judge  in  answer 
to  an  inquiry  as  to  what  he  ruled  is  not  matter  which  the 

63  Rule  41  of  General  Rules  of  Practice. 

64  Lewis  v.  Merritt,  42  Hun,  161;  Victory  v.  Foran,  56  Super.  Ct.  (24 
J.  &  S.)  507,  4  N.  Y.  Supp.  392. 

es  Coakley  v.  Mahar,  36  Hun,  157. 
ee  Code  Civ.  Proc.  §  1237. 

67  Rule  41  of  General  Rules  of  Practice;  Warren  v.  Warren,  22  How. 
Pr.  142. 

es  Code  Civ.  Proc.  §  997. 
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party  is  entitled  to  have  inserted.09  On  a  second  appeal,  the 
proceedings  on  the  first  trial  should  not  be  inserted  in  the 
case70  nor  should  the  case  made  on  the  first  trial.71 

The  title  of  the  action  should  be  written  or  printed  but 
once,  and  such  matters  as  verifications  should  be  merely  noted 
unless  the  appeal  involves  some  point  concerning  them.72  The 
statement  of  the  time  of  the  commencement  of  the  action  is 
satisfied  by  the  words  "on  or  about."73  It  is  sufficient  to 
state  that  "evidence  was  offered  by  *  *  *  tending  to 
prove,"  followed  by  a  statement  of  the  evidence  received, 
the  objection  thereto  and  the  ruling  thereon.74  It  is  good 
practice  to  indicate  at  the  top  of  each  printed  page  the  con- 
tents thereof.75  The  case  must  be  indexed.70  If  not  indexed, 
it  may  be  stricken  from  the  calendar.77  The  lines  of  the  case 
must  be  numbered  and  each  copy  must  correspond  thereto.78 
If  both  parties  appeal  and  make  up  separate  records,  each 
must  stand  on  his  particular  record.79 

— — Evidence.  The  question  arises  as  to  whether  the  party 
moving  for  a  new  trial,  or,  in  case  of  an  appeal,  the  appellant, 
shall  include  in  his  case  any,  all,  or  a  part,  of  the  evidence  pro- 
duced on  the  trial. 

If  no  question  of  fact  is  sought  to  be  reviewed  on  appeal 
but  only  questions  of  law,  i.  e.,  rulings  to  which  exceptions 
have  been  taken,  the  case  should  include  only  so  much  of  the 
evidence  as  is  necessary  to  present  tin-  questions  of  law  on 
which  exceptions  were  taken  at  the  trial.80    It  is  not  necessary 

go  Smith  v.  Coe,  31  Super.  Ct.    (1  Sweeny)    385. 
to  Bissel  v.  Hamlin,  20  N.  Y.  519. 
n  Wilcox  v.  Hawley,  31  N.  Y.  648. 

72  Sickels  v.  Kling,  32  Misc.  165,  65  N.  Y.  Supp.  513. 

73  James  v.  Work,  51  State  Rep.  323,  22  N.  Y.  Supp.  123. 

74  Hubbard  v.  Chapman,  28  App.  Div.  577,  51  N.  Y.  Supp.  207. 

75  Foster  v.  Bookwalter,  78  Hun,  352,  29  N.  Y.  Supp.  116. 
70  Rule  43  of  General  Rules  of  Practice. 

77  Reid  v.  City  of  New  York,  50  State  Rep.  758,  21  N.  Y.  Supp.  719. 
7s  Rule  32  of  General  Rules  of  Practice. 

70  Black  v.  Brooklyn  Heights  R.  Co.,  32  App.  Div.  468,  53  N.  Y.  Supp. 
312. 

so  Code  Civ.  Proc.  §  997;  Rule  34  of  General  Rules  of  Practice;  Watson 
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that  the  case  contain  all  the  evidence.81  And  this  is  so,  if  the 
trial  was  by  jury,  though  it  is  sought  to  review  exceptions  to  the 
rulings  of  the  trial  judge  or  to  his  charge  which  are  based  on 
the  absence  or  insufficiency  of  the  evidence, s-  since  it  will  be  as- 
sumed that  the  "prevailing"  party  has  included  in  the  case  all 
the  testimony  he  regards  as  essential  to  sustain  the  ruling.83 
Questions  withdrawn,  answers  excluded  without  objection,  and 
testimony  not  necessary  to  raise  the  cpiestions  on  the  exceptions, 
should  not  be  included.84  But  if  oral  evidence  has  been  rejected, 
the  nature  of  the  evidence  offered  must  be  stated  in  the  case  to 
authorize  a  review  of  the  ruling,85  and  the  party  has  a  right  to 
have  his  offer  of  evidence  included  in  the  case.86  So  where  a 
writing  is  offered  in  evidence  and  rejected,  it  should  be  marked 
for  identification  and  incorporated  in  the  case  on  appeal,  or  a 
statement  of  its  contents  inserted  in  the  case,  so  that  the  appel- 
late court  may  determine  whether  it  was  admissible.87  Where, 
upon  non-enumerated  motions,  voluminous  documents  have 
been  used  which  are  material  only  as  to  the  fact  of  their  exist- 

v.  Duncan,  29  Misc.  447,  60  N.  Y.  Supp.  755;  Firth  v.  Rehfeldt,  81  State 
Rep.  474,  47  N.  Y.  Supp.  474. 

si  Rule  34  of  General  Rules  of  Practice.  See  Marckwald  v.  Oceanic 
Steam  Nav.  Co.,  8  Hun,  547;  Magnus  v.  Trischet,  2  Abb.  Pr.  (N.  S.)  175. 

82  Refusal  to  direct  a  verdict.  Rosenstein  v.  Fox,  150  N.  Y.  354. 
Directing  non-suit.  Zimmerman  v.  Union  R.  Co.,  3  App.  Div.  219,  38 
N.  Y.  Supp.  362.  Refusal  to  non-suit.  Miner  v.  Edison  Elec.  Illuminat- 
ing Co.,  22  Misc.  543,  50  N.  Y.  Supp.  218.  Directing  verdict.  Brown  v. 
James,  2  App.  Div.  105,  37  N.  Y.  Supp.  105.  See,  also,  Meislahn  v. 
Irving  Nat.  Bank,  65  App.  Div.  244,  72  N.  Y.  Supp.  492,  denying  motion 
for  reargument  of  decision  reported  in  62  App.  Div.  231,  70  N.  Y.  Supp. 
988. 

ss  Murphy  v.  Hays,  68  Hun,  450,  23  N.  Y.  Supp.  70;  Wynne  v.  Haight, 
27  App.  Div.  7,  50  N.  Y.  Supp.  187. 

84  Hoffman  v.  Aetna  F.  Ins.  Co.,  24  Super.  Ct.  (1  Rob.)  501,  19  Abb. 
Pr.   325. 

ss  Ogden  v.  Raymond,  18  Super.  Ct.  (5  Bosw.)  16;  Taft  v.  Little,  78 
App.  Div.  74,  78,  79  N.  Y.  Supp.  507. 

so  Gleason  v.  Smith,  34  Hun,  547. 

st  Mengis  v.  Fifth  Ave.  R.  Co.,  81  Hun,  480,  30  N.  Y.  Supp.  999;  Read- 
ing Braid  Co.  v.  Stewart,  20  Misc.  86,  45  N.  Y.  Supp.  69;  Delafield  v.  De 
Grauw,  22  Super.  Ct.  (9  Bosw.)  1;  Barnes  v.  O'Reilly,  73  Hun,  169,  25 
N.  Y.  Supp.  906;  Sloane  v.  Lockwood  Chem.  Co.,  45  State  Rep.  265,  18 
N.  Y.  Supp.  442. 
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ence,  or  as  to  a  small  part  of  their  contents,  the  parties,  by 
stipulation,  or  the  court  or  judge  below,  may,  upon  notice,  set- 
tle a  statement  respecting  the  same,  or  the  parts  thereof  to  be 
returned  upon  the  appeal  from  the  order,  to  be  used  in  place  of 
the  original  documents.88 

If  a  review  of  questions  of  fact  is  sought,  it  is  necessary  that 
the  case  contain  all  the  evidence.  Thus,  if  the  trial  was  by  the 
court  without  a  jury,  or  by  a  referee,  the  appellant  must  see 
to  it  that  the  case  contains  all  the  evidence  and  the  certificate 
so  states,  if  he  desires  to  review  the  question  as  to  the  "suffi- 
ciency" of  the  evidence  to  support  the  findings  of  fact,  though 
the  appellate  court  may  consider  the  question  whether  there 
is  "any"  evidence  to  support  the  finding  of  facts  notwith- 
standing the  case  does  not  state  that  it  contains  all  the  evi- 
dence,**9 since,  as  stated  in  a  previous  chapter,90  a  finding  of 
fact  without  any  evidence  tending  to  support  it  is  a  ruling  on  a 
question  of  law  to  which  an  exception  may  be  taken.01  If 
the  case  does  not  state  that  it  contains  all  the  evidence,  it 
must  be  presumed  that  the  findings  of  fact  are  supported  by 
eompetent  and  sufficient  evidence.92  In  such  a  case,  the  court 
will  assume  the  truth  of  the  findings  of  fact  and  such  other 
facts  as  may  be  necessary  to  uphold  the  judgment,  where  not 
in  conflict  with  the  facts  found.03     The  only  question  then  is 

*>s  Rule  34  of  General  Rules  of  Practice. 

89  If  any  evidence  is  omitted  by  the  party  making  up  the  case,  the 
respondent  should  cause  it  to  be  inserted  by  amendment.  Halpin  v. 
Phenix  Ins.  Co.,  118  N.  Y.  165;  Van  Bokkelen  v.  Berdell,  130  N.  Y.  141. 

so  Volume  II,  p.  2387. 

9i  That  this  rule  applies  to  jury  trials  was  held  in  Robbins  v.  Downey, 
45  State  Rep.  279,  18  N.  Y.  Supp.  100,  which  followed  Halpin  v.  Phenix 
Ins.  Co.,  118  N.  Y.  165,  which,  however,  related  merely  to  appeals  from 
a  judgment  based  on  a  decision  of  a  judge  or  a  referee's  report.  There 
is  no  question  but  what  the  rule  does  not  apply  to  a  verdict. 

92  Brown  v.  Fishel,  83  Hun,  103,  31  N.  Y.  Supp.  361;  Button  v.  Kinnetz, 
88  Hun,  35,  34  N.  Y.  Supp.  522;  Gregory  v.  Clark,  53  App.  Div.  74,  65 
N.  Y.  Supp.  687;  Miller  v.  Farmers'  &  Merchants'  State  Bank,  85  App. 
Div.  175,  83  N.  Y.  Supp.  74;  Kissam  v.  Kissam,  21  App.  Div.  142,  47  N. 
Y.  Supp.  270;  Uhlefelder  v.  City  of  Mt.  Vernon,  76  App.  Div.  349,  78 
N.  Y.  Supp.  500;  Fleck  v.  Rau,  9  App.  Div.  43,  41  N.  Y.  Supp.  64. 

03  Gardiner  v.   Schwab,   110   N.   Y.   650;    Davis   Sewing  Mach.   Co.   v. 
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whether  the  findings  sustain  the  conclusions  of  law,94  and 
every  legitimate  inference  which  the  findings  warrant  must 
be  drawn  to  sustain  the  judgment.05  Where  all  the  evidence 
is  not  in  the  case,  a  judgment  will  not  be  reversed  merely  be- 
cause a  finding  of  fact  is  inconsistent  with  a  fact  alleged  in  the 
complaint  and  admitted  in  the  answer,  since  the  trial  might 
have  been  on  issues  other  than  those  raised  by  the  pleadings.96 
If  the  trial  was  a  jury  trial  and  the  defeated  party  desires 
to  urge  on  appeal  that  the  verdict  is  against  the  evidence,  or 
the  damages  are  inadequate  or  excessive,  it  is  necessary  that 
a  motion  for  a  new  trial  be  made  and  that  the  case  on  an 
appeal  from  an  order  denying  the  motion  include  all  the  evi- 
dence given  on  the  trial,  since  failure  to  have  such  a  certifi- 
cate embodied  in  the  case  precludes  the  appellate  court  from 
reviewing  such  questions;07  though,  as  stated  on  page  2664,  if  a 
motion  for  a  nonsuit  or  to  direct  a  verdict  has  been  made  and 
denied,  and  an  exception  taken  to  the  ruling,  the  appellate 
court  may  review  such  ruling  though  the  case  does  not  purport 
to  contain  all  the  evidence.  So  the  omission  to  certify  that 
the  case  contains  all  the  evidence  precludes  the  examination 
of  a  motion  for  a  new  trial  on  the  merits.98    It  follows  that  if 

Best,  50  Hun,  76,  4  N.  Y.  Supp.  510;  Bond  v.  Bond,  51  Hun,  507,  4  N.  Y. 
Supp.  569. 

s*  McCabe  v.  O'Connor,  4  App.  Div.  354,  38  N.  Y.  Supp.  572;  Norton  v. 
Matthews,  11  Misc.  711,  31  N.  Y.  Supp.  1131. 

as  Murray  v.  Marshall,  94  N.  Y.  611. 

os  Knickerbocker  v.  Robinson,  83  App.  Div.  614,  82  N.  Y.  Supp.  314. 

»7  Meislahn  v.  Irving  Nat.  Bank,  62  App.  Div.  231,  234,  70  N.  Y.  Supp. 
988;  Gibson  v.  Metropolitan  St.  R.  Co.,  31  Misc.  391,  64  N.  Y.  Supp. 
396;  Spring  v.  Chautauqua  Mut.  Life  Ass'n,  38  State  Rep.  968,  14  N.  Y. 
Supp.  904;  Webster  v.  Kings  County  Trust  Co.,  80  Hun,  420,  30  N.  Y. 
Supp.  357;  Goodrich  v.  Gillies,  62  Hun,  479,  17  N.  Y.  Supp.  88;  Hunt 
v.  Webber,  22  App.  Div.  631,  48  N.  Y.  Supp.  24;  Feiber  v.  Lester,  36  State 
Rep.  986,  13  N.  Y.  Supp.  339;  Jeffers  v.  Bantley,  47  Hun,  90;  Revelski 
v.  Droesch,  6  App.  Div.  190,  39  N.  Y.  Supp.  1008.  Compare,  however, 
Gibson  v.  Metropolitan  St.  R.  Co.,  31  Misc.  391,  64  N.  Y.  Supp.  396, 
which  criticizes  Hunt  v.  Webber,  22    App.  Div.  631,  48  N.  Y.  Supp.  24. 

ssMcAvoy  v.  Cassidy,  8  Misc.  595,  29  N.  Y.  Supp.  321;  Cheney  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  16  Hun,  415;  Boyer  v.  Brown,  1  Hun,  615; 
La  Societa  Italiana  di  Beneficenza  v.  Sulzer,  47  State  Rep.  292,  19  N.  Y. 
Supp.  824. 
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a  document  is  referred  to  in  the  case  made  on  appeal  but  is 
not  included  in  the  case,  the  court  will  not  reverse  the  judg- 
ment for  want  of  evidence."  If  an  inspection  of  the  premises 
is  additional  ocular  evidence,  what  was  seen  must  appear  in 
the  case.100  It  should  be  noticed,  however,  that  where  a  case 
contained  a  fact  admitted  by  both  parties  or  where  the  evi- 
dence included  is  all  one  way  on  a  certain  question  of  fact, 
the  court  is  bound  to  regard  it  and  is  not  at  liberty  to  pre- 
sume that  there  was  evidence  to  the  contrary  simply  because 
of  the  absence  of  a  certificate  that  all  the  evidence  is  con- 
tained in  the  case1"1 

Exceptions.  The  case  must  contain  the  exceptions  tak- 
en by  the  party  making  the  case;102  and  in  a  case  where  a 
special  question  is  submitted  to  the  jury,  or  the  jury  have 
assessed  damages,  such  exceptions  taken  by  any  party  to  the 
action  as  shall  be  necessary  to  determine  whether  there  should 
be  a  new  trial  in  ease  the  judgment  should  be  reversed.103 
Except  as  stated,  exceptions  taken  by  the  prevailing  party 
are  not  properly  part  of  a  case  on  appeal  prepared  by  the 
party  who  has  been  unsuccessful,104  unless  special  reasons  exist 

»9  Sands  v.  Kimbark,  27  N.  Y.  147. 

looClaflin  v.  Meyer,  75  N.  Y.  260,  267. 

ioi  Lydecker  v.  Village  of  Nyack,  6  App.  Div.  90,  39  N.  Y.  Supp.  509. 

102  Code  Civ.  Proc.  §  997;  Hunt  v.  Bloomer,  13  N.  Y.  (3  Kern.)  341; 
Carey  v.  Carey,  4  Daly,  270.  Stipulation  that  an  exception  shall  be 
deemed  to  follow  every  ruling  is  not  sufficient.  Briggs  v.  Waldron,  83 
N.  Y.  582.  Exceptions  must  have  been  actually  taken.  Banker  v. 
Fisher,  27  State  Rep.  953,  7  N.  Y.  Supp.  732.  It  is  not  sufficient  that 
the  exceptions  are  printed  in  the  appeal  papers.  Philbin  v.  Patrick, 
6  Abb.  Pr.  (N.  S.)  284.  It  is  irregular  to  make  an  exception  by  insert- 
ing in  the  case  that  "defendant  excepts  to  foregoing  italicized  portion 
of  the  charge."  An  exception  must  be  taken  at  the  trial,  and  at  that 
time  the  charge  is  not  in  print,  and  no  part  of  it  can  be  italicized. 
Looram  v.  Third  Ave.  R.  Co.,  57  Super.  Ct.  (25  J.  &  S.)  165,  25  State 
Rep.  926.  6  N.  Y.  Supp.  504;  judgment  affirmed  117  .N.  Y.  657. 

103  Code  Civ.  Proc.  §  997. 

104  Clark  v.  House,  40  State  Rep.  956,  16  N.  Y.  Supp.  777;  Beach  v. 
Cooke,  28  N.  Y.  508;  In  re  Levy's  Will,  91  App.  Div.  483,  86  N.  Y.  Supp. 
862. 


2f>68  CASE  AND  EXCEPTIONS.  §    1912 

Contents. 

therefor.105  If  the  trial  was  without  a  jury,  the  exceptions 
taken  to  the  decision  of  the  judge  or  the  report  of  the  referee 
after  the  final  decision  of  the  cause  need  not,  however,  be  in- 
cluded in  the  case  since  they  form  a  part  of  the  judgment 
roll.106 

If,  after  the  settlement  of  the  case,  it  afterwards  becomes 
necessary  to  separate  the  exceptions,  the  separation  may  be 
made,  and  the  exceptions  may  be  stated,  with  so  much  of  the 
evidence  and  other  proceedings,  as  is  material  to  the  questions 
raised  by  them,  in  a  case,  prepared  and  settled,  as  directed  in 
the  general  rules  of  practice ;  or,  in  the  absence  of  directions 
therein,  by  the  court,  on  motion.107 

Judge 's  charge.     If  exceptions  have  been  taken  to  the 

charge,  but  not  otherwise,108  the  charge  should  be  inserted  in 
the  case.  So  if  a  request  to  charge  has  been  refused  and  an 
exception  taken,  the  request  should  be  included  in  the  case.109 
But  where  a  refusal  to  charge  is  complained  of,  it  is  necessary 
to  include  not  only  the  request  to  charge  but  also  all  of  the 
charge  as  given,  since,  in  the  absence  of  all  the  instructions, 
the  reviewing  court  will  presume  that  correct  instructions  were 
given.110 

Remarks  of  counsel.     Remarks  of  counsel  claimed  to 

be  improper,  if  excepted  to,111  may  be  included  in  the  case,112 

105  Dabney  v.  Stevens,  10  Abb.  Pr.  (N.  S.)  43,  40  How.  Pr.  341,  32 
Super.  Ct.   (2  Sweeny)   415. 

ioc  Code  Civ.  Proc.  §  994;  Pettit  v.  Pettit,  20  Wkly.  Dig.  154.  If, 
however,  the  successful  party  seeks  to  strike  out  of  the  case  the  ex- 
ceptions on  the  ground  that  they  were  not  duly  filed,  the  burden  is  on 
him  to  show  such  fact.    Young  v.  Young,  133  N.  Y.  626. 

io-  Code  Civ.  Proc.  §  997. 

los  Shook  v.  O'Neill,  1  Month.  Law  Bui.  38. 

109  The  request  should  not  be  excluded  on  the  ground  that  the  mat- 
ters covered  by  it  were  substantially  embraced  in  other  requests  which 
were  charged.     New  York  Rubber  Co.  v.  Rothery,  112  N.  Y.  592. 

no  Marine  Bank  v.  Clements,  19  Super.  Ct.  (6  Bosw.)  166;  Flannery 
v.  Van  Tassell.  32  State  Rep.  350,  9  N.  Y.  Supp.  871. 

in  Klein  v.  Second  Ave.  R.  Co.,  53  Super.  Ct.   (21  J.  &  S.)   531. 

112  Lyons  v.  Erie  R.  Co.,  57  N.  Y.  489;  Kley  v.  Healy,  127  N.  Y.  555. 
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with  a  complete  history  of  the  incident  where  necessary  to 
show  the  connection.113 

—  Affidavits.  Affidavits  used  on  a  motion  to  postpone 
should  be  incorporated  if  appellant  so  desires  and  has  taken 
an  exception  to  the  refusal  of  the  motion.114 

Copy  of  account.     Inasmuch  as  a  copy  of  an  account 

served  in  pursuance  of  a  demand  therefor  is  not  a  part  of 
the  complaint  and  is  therefore  not  a  part  of  the  record,  it  is 
necessary  to  put  it  in  the  case  where  a  review  thereof  is 
desired.115 

Form  of  case. 

[Title  of  court  and  venue.] 
[Title  of  action.] 

The  issues  joined  in  the  above-entitled  action  came  on  for  trial  at  a 
term  of  the  court,  held  in  and  for  the  county  of , 


at  ,   in   the   city   of  ,   commencing  on   the  day   of 

,  190 — ,  before  Hon.  [and  a  jury]. 

,   Esq.,  appearing  on  behalf  of  the  plaintiff  and  ,  Esq., 

appearing  for    the    defendant. 

The  following  proceedings  were  thereupon  had:  [Here  state,  in 
chronological  order,  the  proceedings  on  the  trial.  If  the  sufficiency 
of  the  evidence  is  to  be  reviewed,  after  a  jury  trial,  insert  all  the 
evidence  and  then  have  the  case  certified  by  the  judge  or  referee  to  the 
effect  that  it  contains  all  the  evidence  given  on  the  trial.1 isa  State  the 
evidence  in  narrative  form  or  else  have  certificate  to  case  state,  in  ef- 


113  Tisdale  v.  Delaware  &  H.  Canal  Co.,  116  N.   Y.  416. 

i"  Gallaudet  v.  Steinmetz,  45  Super.  Ct.  (13  J.  &  S.)  239. 

lis  Spies  v.  Michelsen,  15  Misc.  414,  36  N.  Y.  Supp.  619. 

ii"'  It  is  not  sufficient  to  stipulate  as  follows:  It  is  hereby  stipulated, 
by  and  between  the  attorneys  for  the  respective  parties  hereto,  that  the 
foregoing  case  [and  exceptions]  contains  all  the  evidence  given  and 
proceedings  had  on  the  trial  of  this  action,  and  that  an  order  may  be 

made  and   entered   in  the  county  clerk's  office,  without  notice, 

settling  the  case,  and  ordering  it  filed  in  said  clerk's  office,  the  same 

to  form  a  part  of  the  record  on  appeal  herein  to  ,  pursuant  to 

section  3301  of  the  Code  of  Civil  Procedure."  Code  Civ.  Proc.  §  3301, 
provides  that  where  the  attorneys  for  all  the  parties  interested,  other 
than  parties  in  default,  or  against  whom  a  judgment  or  a  final  order 
has  been  taken,  and  is  not  appealed  from,  stipulate  in  writing  that  a 
paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  required  by  the 
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feet,  that  "it  is  hereby  determined  that  a  proper  presentation  of  the 
case  requires  so  much  of  the  evidence  to  be  stated  in  haec  verba  as  is 
so  stated  therein."  If  it  is  desired  to  include  exhibits  in  full,  have 
said  certificate  so  state.  If  exceptions  taken  on  the  trial  are  included, 
fully  state  ground  of  objection.] 

The  foregoing  case  and  exceptions  [containing  all  the  evidence  here- 
in on  the  trial  of  this  action],  is  hereby  settled  and  ordered  filed  and 

annexed  to  the  judgment  roll  now  on  file  in  the  county  clerk's 

office."^ 

[Date.] 

[Signature  of  referee  or  judge.     Initials  of  judge's  title.] 

§  1913.     Settlement. 

If  the  party  served  with  a  case  does  not,  within  ten  days 
thereafter,  serve  a  copy  of  proposed  amendments,  he  is  deemed 
to  have  agreed  to  the  case  as  proposed.116  If  proposed  amend- 
ments have  been  duly  served  on  the  party  proposing  the  case 
or  exceptions,  he  may  then,  within  four  days  thereafter,  serve 
the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settle- 
ment at  a  place  and  a  time  to  be  specified  in  the  notice,  which 
time  must  be  not  less  than  four  nor  more  than  ten  days  there- 
after, to  the  judge  or  referee  before  whom  the  cause  was 
tried.117  The  judge  or  referee  shall  thereupon  correct  and 
settle  the  case.118  A  stipulation  by  the  parties  waiving  a  set- 
tlement and  signature  by  the  judge  or  referee  is  ineffectual 
since  a  case  on  appeal  must  be  settled  and  signed  by  the  judge 
or  referee.119  Cases  reserved  for  argument  and  special  ver- 
dicts are  settled  in  the  same  manner.1-0 

Code,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the  parties 
so  stipulating,  and  the  clerk  is  not  required  to  certify  the  same. 

us')  a  clause  may  be  added  which  permits  a  copy  of  the  printed  case 
to  be  filed  in  lieu  of  the  original  case. 

ii«  Rule  33  of  General  Rules  of  Practice. 

ii7,  us  Rule  32  of  General  Rules  of  Practice. 

H9  Watson  v.  Duncan,  29  Misc.  447,  60  N.  Y.  Supp.  755. 

120  Rule  32  of  General  Rules  of  Practice. 
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Form  of  notice  of  settlement  of  case. 

[Title  of  action.] 

Please  take  notice  that  the  proposed  case  in  this  action,  with  the 
proposed  amendments,  will  be  submitted  to  his  Honor,  •  , 


before  whom  the  action  was  tried,  at  for  settlement,  at  

o'clock,  in  the noon  of  the day  of ,  190 — . 

[Date.]  [Signature  and  office  address  of  attorney.] 

[Address  to  opposing  attorney.] 

Who  may  settle.     The  case  must  be  settled  and  signed 


by  the  judge,  justice,  or  the  referee,  by  or  before  whom  the 
action  was  tried  or,  in  the  case  of  the  death  or  disability  of  the 
judge,  justice,  or  referee,  in  such  manner  as  the  court  di- 
rects.121 So  the  presiding  judge  may  be  compelled  to  settle 
a  case  though  in  the  meantime  his  term  of  office  has  expired 
or  for  other  reasons  he  is  no  longer  a  member  of  the  court.122 
Where  the  reference  is  to  more  than  one  referee,  a  majority 
may  settle  the  case.123 

Powers  and  duties  of  judge  or  referee.     The  settlement 

of  the  case  rests,  to  a  large  extent,  in  the  discretion  of  the 
judge  or  referee  presiding  at  the  trial,124  who  has  authority 
to  correct  a  case  even  as  to  matters  concerning  which  the 
parties  agree.12"  If  there  is  a  dispute  as  to  the  facts,  the  judge 
or  referee  may  hear  and  consider  the  affidavits  of  the  parties 
and  their  counsel,  inspect  their  notes  as  well  as  his  own.  and 
consult  his  own  recollection  as  well  as  other  accessible  means 
of  information,  but  if  he  is  asked  to  place  on  record  a  state- 
ment of  facts  which  are  at  variance  with  his  own  memory  of 
what  happened,  he  cannot  be  compelled  to  do  so.126     He  may 

121  Code  Civ.  Proc.  §  997. 

122  Code  Civ.  Proc.  §  25.  The  fact  that  the  trial  judge's  term  of  office 
has  expired  does  not  excuse  failure  to  move  before  him  for  a  settle- 
ment.   Harris  v.  Morange,  1  City  Ct.  R.  221. 

123  Code  Civ.  Proc.  §  1026. 

i24Canzi  v.  Conner,  43  Super.  Ct.   (11  J.  &  S.)   569,  4  Abb.  N.  C.  148. 

125  McManus  v.  Western  Assur.  Co.,  40  App.  Div.  86,  57  N.  Y.  Supp. 
L59. 

i2G  Grossman  v.  Supreme  Lodge,  K.  &  L.  of  H.,  16  Civ.  Proc.  R. 
(Browne)  215;  Tweed  v.  Davis,  1  Hun,  252;  Ditmas  v.  McKane,  87  App. 
Div.  54,  83  N.  Y.  Supp.  1077. 
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refuse  to  settle  the  case  until  the  stenographer's  minutes  are 
submitted  to  him.1-7  If  any  dispute  arises  as  to  evidence,  the 
minutes  of  the  official  stenographer  must  control,128  though  it 
is  no  answer  to  a  motion  to  correct  a  case  by  inserting  matters 
alleged  to  have  taken  place  on  the  trial  that  they  do  not  ap- 
pear in  the  stenographer's  minutes,  where  the  parties  agree 
on  the  facts.129  And  the  mere  fact  that  matter  appears  in 
the  stenographer's  minutes  does  not  authorize  its  insertion  in 
the  case  irrespective  of  whether  it  occurred  during  the  trial 
or  afterwards.130  On  the  other  hand,  the  judge  or  referee  may 
strike  out  an  exception  not  appearing  on  his  minutes  nor  in 
the  stenographer's  notes,  although  counsel  makes  an  affidavit 
that  it  was  taken  at  the  trial.1'51 

Unless  so  ordered  by  the  judge  or  referee  settling  the  case, 
it  should  not  contain  the  evidence  in  haec  verba,  of  by  question 
and  answer,  hut  the  facts  of  the  case,  together  with  the  rul- 
ings on  the  trial,  should  be  stated  in  a  narrative  form,  except 
that  where  it  is  claimed  by  either  party  that  any  particular 
testimony  should  be  given  in  haec  verba,  the  judge  or  referee 
who  settles  the  ease  must  determine  whether  a  proper  pres- 
entation of  the  case  for  review  requires  such  portion  of  the 
evidence  to  be  so  stated  in  haec  verba,  whereupon  the  case 
shall  be  made  accordingly.11'-     This  rule  should  be  observed 

127  Kamermann  v.  Eisner  &  Mendelson  Co.,  25  Misc.  405,  55  N.  Y. 
Supp.  438. 

128  Nelson  v.  New  York  &  N.  H.  R.  Co.,  1  Month.  Law  Bui.  15. 

129  Foster  v.  Standard  Nat.  Bank,  21  Misc.  8,  46  N.  Y.  Supp.  839. 

130  Wieriehs  v.  Innis,  32  Misc.  462,  66  N.  Y.  Supp.  553. 

i.iCanzi  v.  Conner,  43  Super.  Ct.    (11  J.  &  S.)   569,  4  Abb.  N.  C.  148. 

132  Rule  34  of  General  Rules  of  Practice;  Bissel  v.  Hamlin,  30  N.  Y. 
519;  Hubbard  v.  Chapman,  28  App.  Div.  577,  51  N.  Y.  Supp.  207.  Using 
the  stenographic  notes  in  toto  is  not  commendable.  Wieriehs  v.  Innis, 
32  Misc.  462,  66  N.  Y.  Supp.  553;  Howland  v.  Woodruff,  60  N.  Y.  73. 
On  making  up  the  case  where  a  stipulation  had  been  entered  enabling 
the  party  to  read  from  the  printed  record  of  a  former  appeal,  it  is  proper 
to  so  settle  the  case  as  to  give  the  evidence  adduced  on  the  trial  the 
same  force  and  effect  that  it  had  on  a  former  trial,  so  that  the  testi- 
mony read  from  such  former  record  should  be  printed,  not  in  the  order 
in  which  it  was  technically  read,  but  in  the  order  in  which  it  was  pre- 
sented and  considered  by  the  referee  in  the  printed  copy  submitted  to 
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notwithstanding  that  the  expense  needlessly  incurred  may  fall 
on  the  appellant.133  The  court  will  not  ordinarily  settle  a 
case  unless  the  evidence  has  heen  reduced  to  narrative  and  all 
verbiage  and  immaterial  matters  are  eliminated.184  But  a 
party  is  entitled  to  have  a  colloquy  on  the  trial  set  forth  in 
a  case  on  appeal  in  lull  instead  of  the  court's  conclusions 
therefrom  as  to  what  was  admitted  by  counsel  for  one  of  the 
parties.135  Exhibits  should  not  be  printed  at  length  unless  the 
judge  or  referee  so  directs.186 

It  is  the  duty  of  the  judge  to  strike  out  all  the  evidence  and 
other  matters  unnecessarily  inserted.187  But  the  judge  cannot 
arbitrarily  strike  oul  evidence  regarded  by  appellant  as  ma- 
terial to  his  appeal.138  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  case,  instead  of  the  testimony,  on 
the  approval  of  the  judge.189  An  amendment  of  a  proposed 
ease  by  striking  out  testimony  will  not  be  regarded  as  an 
abuse  of  discretion,  unless  the  papers  submitted  on  an  appeal 
from  the  ruling  show  that  the  party  objecting  was  prejudiced 
in  a  material  way.140 

Matters  no1  in  the  proposed  case,  nor  in  the  proposed  amend- 
ments,  may  be  incorporated  in  the  case  on  the  judge's  or 
referee's  own  motion.  Thus,  the  judge  may  properly  require 
;,  statemenl  of  facts  in  his  opinion  to  be  printed  in  order 
that  the  appellate  court  may  be  informed  of  the  view  of  the 
facts  on  which  he- based  his  legal  conclusions.141     So  he  has 

him  for  his  final  consideration.  Griggs  v.  Day,  26  Civ.  Proc.  R.  (Scott) 
190,  45  N.  Y.  Supp.  309. 

is:.  Smith  v.  Newell.  32  Hun,  501. 

184  Donai  v.  Lutjens,  20  Misc.  221,  45  N.  Y.  Supp.  364. 

i  Cooley  v.  Trustees  of  New  York  &  Brooklyn  Bridge,  36  App.  Div. 
520,   55  N.  Y.  Supp.  832. 

136  Rule  34  of  General  Rules  of  Practice. 

137  Rule  34  of  General  Rules  of  Practice;  Wierichs  v.  Innis,  32  Misc. 
462,  66  N.  Y.  Supp.  553;  Zimmer  v.  Metropolitan  St.  R.  Co.,  28  App. 
Div.  504.  51  N.  Y.  Supp.  247. 

138  Healey  v.  Terry,  26  State  Rep.  929,  7  N.  Y.  Supp.  321. 
130  Rule  32  of  General  Rules  of  Practice. 

uo  Levey  v.  Dennett,  25  Misc.  768,  55  N.  Y.  Supp.  612. 
i4i  McManus  v.  Western  Assur.  Co.,  40  App.  Div.  86,  57  N.  Y.  Supp. 
559. 

N.  Y.  Prac— 168. 
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the  right  to  see  that  his  charge  is  correctly  inserted  in  the 
case  and  the  parties  cannot  prevent  this  by  agreement.142 
The  judge  may  insert  such  facts  which  transpired  on  the  trial 
as  he  conceives  necessary  to  render  his  charge  intelligible, 
although  not  insisted  on  by  either  party,  and  may  also  insert 
opinions  expressed  by  him  in  the  hearing  of  the  jury,  though 
not  embodied  in  the  formal  charge.143  But  he  has  no  power 
to  permit  the  insertion  of  exceptions  to  rulings  made  at  the 
trial  which  were  not  taken  at  the  time  the  rulings  were 
made,144  nor  to  change  the  case  so  as  to  cause  it  to  state  un- 
truly the  events  of  the  trial,145  nor  to  insert  exceptions  not 
actually  taken.146 

Effect  of  failure   to  notice  case  for  settlement  after 

service  of  amendments.  If  the  adverse  party  serves  amend- 
ments to  the  proposed  case  and  exceptions,  and  the  appellant 
fails  to  serve  a  notice  of  the  settlement  thereof,  then  the 
amendments  are  all  allowed,147  and  the  case  thereupon  be- 
comes settled  so  that  the  duty  rests  upon  the  appellant  to 
procure,  within  ten  days  thereafter,  the  case  to  be  signed  by 
the  judge  or  referee  and  filed,  and  the  failure  so  to  do  operates 
as  an  abandonment  of  the  case  and  exceptions.148  If  the  ap- 
pellant desires  to  be  relieved  from  the  position  in  which  he  is 
placed,  so  as  to  get  his  case  and  exceptions  resettled,  signed, 
and  filed,  and  make  them  a  part  of  the  papers  on  appeal,  he 
must  move  to  open  the  defaults  with  reference  thereto,  and 
such  motion  must  be  made  at  special  t  rm.149    If  he  desires  to 

142  Root  v.  King,   6  Cow.  569. 

143  Walsworth  v.  Wood,  7  Wend.  483. 

144  Fifth  Ave.  Bank  v.  Webber,  27  Abb.  N.  C.  1,  15  N.  Y.  Supp.  734. 

145  Carter  v.  Beckwith,  82  N.  Y.  83;  Kamermann  v.  Eisner  &  Mendelson 
Co.,  25  Misc.  405,  55  N.  Y.  Supp.  438. 

146  Westcott  v.  Thompson,  16  N.  Y.  613. 

147  Rule  33  of  General  Rules  of  Practice. 

148  Rule  35  of  General  Rules  of  Practice;  Rothschild  v.  Rio  Grande 
W.  R.  Co..  9  App.  Div.  407,  41  N.  Y.  Supp.  293;  Vandenbergh  v.  Mathews, 
52  App.  Div.  616,  7  Ann.  Cas.  484,  65  N.  Y.  Supp.  365. 

149  Vandenbergh  v.  Mathews,  52  App.  Div.  616,  65  N.  Y.  Supp.  365; 
Rothschild  v.  Rio  Grande  W.  R.  Co.,  9  App.  Div.  407,  41  N.  Y.  Supp. 
293. 
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have  an  actual  settlement  of  the  case  before  a  judge  or  referee, 
he  must  move  to  be  relieved  from  the  effect  of  his  failure  to 
serve  a  notice  of  settlement,  and  then  after  such  settlement  is 
had,  he  must  procure  the  case  and  exceptions  to  be  signed  and 
filed  within  ten  days.130  If  he  chooses  to  regard  the  case  and 
exceptions  as  already  settled,  and  to  have  them  signed  by  the 
referee  and  filed,  he  can  do  neither  of  these  things  until  he 
has  procured  an  order  opening  his  default.131  The  order  open- 
ing the  default  usually  imposes  costs. 

§  1914.     Signature  and  filing. 

The  Code  provides  that  if  the  appeal  is  from  a  judgment, 
the  printed  case  and  exceptions  must  be  ordered  filed  by  the 
justice  or  referee  before  whom  the  case  was  tried.152  The 
General  Rules  of  Practice  provide  that  when  a  party  makes 
a  case,  or  a  case  and  exceptions,  he  shall  procure  the  same  to 
be  signed  by  the  judge  or  referee,  and  filed  within  ten  days 
after  it  shall  have  been  settled,  or  it  shall  be  deemed  abandoned, 
unless  the  time  is  extended  by  order.133  Where  a  party  fails 
to  have  his  case  signed  and  filed  within  ten  days  after  it  has 
been  settled,  his  proper  course  is  to  move  to  have  bis  default 
opened  after  which,  if  his  application  is  granted,  be  may  have 
his  case  regularly  filed.1"'4  Such  a  motion  must  be  made  at 
special  term.155  A  default  in  filing  a  case  should  ordinarily 
be  opened  in  all  cases  where  good  faith  appears  unless  the 
respondent   can   show    some   delay   or   inconvenience.156     But 

150  Vandenbergh  v.  Mathews,  52   App.  Div.   616,   65   N.  Y.  Supp.  365. 

i-i  Vandenbergh  v.  Mathews,  52  App.  Div.  616,  65  N.  Y.  Supp.  365; 
Rothschild  v.  Rio  Grande  W.  R.  Co.,  9  App.  Div.  407,  41  N.  Y.  Supp. 
293. 

i-'^Code  Civ.  Proc.  §  1353. 

153  Rule  35  of  General  Rules  of  Practice;  Rothschild  v.  Rio  Grande 
W.  R.  Co..  9  App.  Div.  406.  41  N.  Y.   Supp.  293. 

i.,4  Carr  v.  Butler,  32  Misc.  657,  67  N.  Y.  Supp.  491;  Rothschild  v. 
Rio  Grande  W.  R.  Co..  9  App.  Div.  406,  41  N.  Y.  Supp.  293. 

i- Vandenbergh  v.  Mathews,  52  App.  Div.  616,  65  N.  Y.  Supp.  365; 
Rothschild  v.  Rio  Grande  W.  R.  Co.,  9  App.  Div.  407,  41  N.  Y.  Supp. 
293. 

«e  Waterman  v.  Whitney,  7  How.  Pr.  407. 
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not  onlj   Diust  l'".),|  grounds  for  the  delay  be  shown  bul  also 
ounds  for  ool  having  ^•••■i 1 1-. . i  an  >n  <•!"  timi  [f  the 

time  in  which  .1  part}  is  required  to  fil<  after  its  Bettle< 

tnenl  and  signature,  is  not  enlarged,  the  c  bandonei 

it  is  not  filed  in  t ime,  and  the  part}  maj  i 
oi-  exceptions  had  been  made;  ;i  party  cannol  l>.-  compelled  to 
tilf  Ins  case  and  exceptions  after  he  ha  of  their 

abandonment  If  the  appeal  ia  from  .1  judgment  aft< 

jury  trial,  it  would  seem  that,  if  the  default 
'••■in  !"■  no  review.     Where  the  appellant  prints  ami  til. 
which  is  not  tin  settled,  the  Bpecial  term  may  order  Buch 

printed  case  off  the  filea  and  that  his  ,|  exceptions  !"• 

deemed  abandoned 

§  1915.     Certification. 

After  the  ci  ettled,  the  jud 

and  orders  it  to  be  fill  The  case  must  show   thai  it  was 

settled  and  Bigned  by  the  judge  or  ref  ■  ■  ■  I-  niffi- 

cienl  to  state,  in  the  appeal  I k,  tin-  evidence  taken  on  the 

trial  where  such  evidence  has  nol  I n  settled  ami  - 

Unl  rtified  ami  ordered  to  !».•  til.'. I  an  appeal  will  not  be 

heard  on  the  case,      though  the  appeal  will  not  I"-  d 
A  stipulation  l>\  the  attorneys  will  nol  take  the  place  of  a  • 
tificate,1'7  ami  tli.'  certificate  cannol  l>.-  waived  by  agreement. 

Q  m    •   \    Lennon,  9  App.  Dlv.  i"7.  n  N   V.  Supp 

N    ■•nan   v.   N-w   Vork,   I.    K    tt   \\     I  \    y 

Supp 

T\  Dg  v.  Marsh,    tf  s  |    ! 

181  Code  <'i\.  Pro  .  i  Med  though  ap] 

is  from  an  order.    Odendall  v.  Haebler,  91  App.  D  -  .pp 

Green  v.  Roworth,  -»   Mis,-    in.  23  n.   y    Supp    777     Woodhull  v. 

York  City.  69  Hun.  210,  23  \    V.  Supp.  553;    William.  \     l.in.lblom. 
87  Hun.  303,  34  N.   V.   Supp.   11  .M. 

";:;-  '"*  Schoonmak.r  v.  Hilliard,  77,  App.  Div    140,  »;7  \.  y.  Supp. 
Schoomnaker  v.   Hilliard.   7,7.   App.    Div.    140,   67    N.    V    Supp     H 
Guyon  v.  Rooney.   17  civ.  Proc.    R.    ( Brown i  |    172;    Man.,-  of   Ba 
85  X.  Y.  629. 

ioo  Brush  v.  Blot.  11   App.  Div.  626,   12  N.  Y.  Supp.  761. 

'  Miller  v.   Fanners  &   M.   State  Bank,  85  App.    Dlv.    177..   83   N     Y 
Supp.  74:   Gregory  v.  Clark.  53  App.  Div.  74.  65  N.  Y.  Supp 
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bearing    <mi    tli.  01}    the    trial 

all  the  e\  idence  that  bears  on  the 

iit.     An  afl  :   appell  the 

ol  Buppl)   the  place  of  the  •  te  thai  the  i 

contains  .ill  tin-  evidence.1'*     The  Btatemenl  thai  ;ill  the  ■ 
dence  is  incorporated  must  be  m  the  certil  i  nol  in  the 

preliminary  Btatemenl   ;  I  be  time 

of  beginning  tin-  action,  ■  •  '  call  the 

attention  of  the  jud  fit- 

ted, tin-  appellanl  is  enl itli 
thai   tli.  ill  the  e\  idenc< 

tificate  thai  th.  ill  the  • 

that   it  in  fad  conl 
trial  hut  thai  it  contains  .ill  the  i 

Conelusivi'iiess    of  te  the 

trial  judge  as  t"  t- 

appeal .:  '  and  a  d  on  th<  though 

tin-  ■  to  third  :  a  cerl iti- 

cate    thai    td.'   •  ;l    the 

thereof.1        \  Btatemenl   in  tli. 

the   motion  rod    the 

clnk's   minutes,   though    incorporated    in    the  onol 

be   referred   t..  t.»  show   that   tin-   motion   was  als<  ;.   on 

other  grounds  than  those  stated  in  tie 
menl  in  a  judgmenl  that  the  action  \\.  ■!  by  tl 

is  conclusive  though  t!  ap- 
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rniann.  Jr.,  B  Ap|>    I  >i 

\    Supp.  541. 

i82,  i88  Renwick  v.  n.-w  York  El.  Et  I 
13  N.  Y.  Supp    I 

Balz  v.  Shaw,  ii  Mi.--.,  lit.  32  N    v    Supp   22      Robertson  v.  Hay, 
12  .Mis,.  7.  ::::  N.  V.  Supp.  31. 

v  •  _t*  H.nv.  Pr.  314. 

Neilson  v.  Columbian   Ins.  Co.,  1  Jobns.  301. 

36  Stati  13  N.  V.  Supp.  4. 

-     tt  v.  Morgan,  '.'4  N.  Y.  E 
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with  the  facts.191  Bu1  if  the  appellate  division  remits  the 
ease  for  resettlement,  which  it  may  do,198  it  cannol  dictate 
to  the  trial  judg '  referee  ;is  t<>  how  the  case  shall  he  re- 
settled,199 oor  require  the  trial  judge  t<>  act  in  any  way  con- 
trary tt»  his  own  recollection  of  what  actually  occurred  on 
id,,  trial,200  though  the  judge  cannol  decline  t"  resettle  a 
.•asf  merely  because  tin-  matters  claimed  t<>  have  occurred  "ii 
the  trial  do  not  appear  in  the  stenographer's  minutes,  though 

he  ran   say   that    the   Eacts  alleged   ami   SOUght    to  he   inserted    in 

the  case  did  no1  occur,  in  which  case  his  certificate  is  con- 
clusive in  so  Ear  as  to  th.-  righl  to  a  resettlement  is  con- 
cerned.201     Time   may   be   granted   appellants  to   correct    the 

record  so  as  to  show  that  the  case  has  been  settled  and  signed 
by  the  court.-"-'  It'  the  case  is  qo1  signed  by  the  judge  nor  or- 
dered to  in.  annexed  to  the  roll,  it  musl  be  senl  hack  lor  re- 
settlement.208 So  where  the  case  on  appeal  is  so  imperJ 
that  the  question  which  is  supposed  to  have  arisen  cannol  he 
properly  examined,  it  will  be  sent  hack  for  correct  ion.-"  And 
if  a  case  or  hill  of  exceptions  sets  forth  the  evidence  without 
condensation,  the  reviewing  court  may  order  the  same  hack 
for  resettlement 

The  refusal  of  the  judge  to  allow  counsel  to  he  heard  in 
relation  to  settling  the  case  is  ground  for  granting  a  resettle- 

is?  McManus  v.  Western  Assur.  Co.,  40  App.  Div.  86,  57  X.  V.  Supp. 
559. 

i98McCready  v.  Lindenborn.  21  .Misc.  606,  54  N.  Y.  Supp.  16;  Zim- 
mer  v.  Metropolitan  St.  R.  Co.,  28  App.  Div.  504,  51  X.  Y.  Supp.  247; 
Rice  v.  Isham,  1  Keyes,  44.  See,  also,  People  v.  Ash,  44  App.  Div.  6,  60 
X  Y.  Supp.  436;  Witherbee  v.  Taft,  47  App.  Div.  627,  62  N.  Y.  Supp. 
242. 

199  Remvick  v.  New  York  El.  R.  Co.,  59  Super.  Ct.  (27  J.  &  S.)  96,  13 
N.  Y.  Supp.  600. 

2ooZimmer  v.  Metropolitan  St.  R.  Co.,  28  App.  Div.  504,  51  N.  Y.  Supp. 
247. 

201  Foster  v.   Standard  Nat.  Bank,   21  Misc.  8,   46   N.  Y.   Supp.   839. 

202  Brush  v.  Blot,  11  App.  Div.  626,  42  N.  Y.  Supp.  761. 

203  McNish  v.  Bowers,  30  Hun,  214. 

204  Matter  of  Strasburger,  27  State  Rep.  509,  7  N.  Y.  Supp.  547. 

205  Rule  34  of  General  Rules  of  Practice;  Shaw  v.  Bryant,  65  Hun. 
57,  19  N.  Y.  Supp.  618. 
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,,!,.,  •  is   a   stenographer's   omission  to  note  an  excep- 

t  imi ;- ':   but    a    resettlement   should  not  be  allowed  merely  to 

insert  evident E  a  con led  or  immaterial  fact,208  nor  to  inserl 

an  exception  to  the  admission  or  rejection  of  evidence  unless 
it  appears  thai  an  objection  was  taken.200  A  motion  for  a 
settlement  should  I"-  granted  to  have  a  qualification  of  an 
objection  inserted  as  it  occurred  after  the  ruling  and  excep- 
tion, where  there  is  no  dispute  about  the  facts  and  nothing 

in  the  order  to  show  that  the  r Uection  of  the  trial  judge 

in  any  manner  differs  from  the  official  stenographer's  rec- 
,,,•,!.-•"    on  resettlement,  the  appellant  is  entitled  only  to  have 

the  exceptions  noted  in  the  exad  ph in  the  record  at  which 

they  were  taken.*11  A  ease  when  settled  ceases  to  be  the 
property  of  the  litigants  and  becomes  a  judicial  record  so  that 
neither  party  has  a  right  to  change  it  and  where  the  require- 
ment "here  int  Eerring  to  exhibits)  is  omitted 
and  in  lieu  thereof  it  !  that  the  exhibit  could  not  be 
obtained,  the  case  may  be  made  to  conform  to  the  fad 

I,   has  been  decided  that  the  appellate  division  has  power, 
even  ;i  ,  0f  an  appeal,  to  permit  the  case  to  be 

corrected  in   furtherai of  justice,2"  though  it  is  generally 

llrl,l  that  oo  power  exists  to  allow  the  amendment  after  final 
determination    or   disposition    of   the    case    by   the   appellate 

court,1"  esj ially  where  the  matters  sought  to  be  inserted  by 

amendment  were  not  before  an  intermediate  court.216 

Root    i    KIn(    • 

1  Abb.  N.  C  : 

N.   Y.   Supp.    584;    Green   v. 

Shute,  Lf  61,  7  N.  V.  Supp.  ■ 

Zlmmer   v.   Metropolitan   St.   R.  Co..  28  App.  Div.   504,  51  N.  Y. 

Ifl  v.  Metropolitan  St.  R.  Co..  63  App.  Div.  271.  71  N.  Y.  Supp. 

ropolitan  St.  R.  Co.,  28  App.  Div.  504,  51  N.  Y.  Supp. 

McCready  v.  Lin.lMil.orn.  24  Misc.  606,  54  N.  Y.  Supp.  46. 

lBOn   Blec.Lighl   Co.,  12  App.  Div.  627,  42  N.  Y.  Supp. 

769;  0  ^n  v.  Kaniak.  5  Daly.  517. 

.Ww    York    Imn    Mine,   38   App.   Div.   71.   5,   N.   V   Supp. 
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Formal  or  clerical  errors  will  1"'  amended  in  the  appellate 
court.216  Thus,  an  amendment  of  the  case  on  appeal  by  insert- 
ing a  statemenl  thai  the  case  contains  all  the  evidence,  is 
properly  granted  by  the  appellate  courl  where  the  respondenl 
concedes  thai  the  case  does  contain  all  the  evidence.211  Bui  the 
appellate  division  has  do  jurisdiction  of  ;i  motion  to  bave  dis- 
allowed  certain  i indments  to   ;i   proposed   case   which   bad 

been  allowed  by  the  referee  before  whom  the  case  was  tried.218 

An  order  a1  special  term  directing  defendanl  to  make  cor- 
rections in  a  case  should  nol  restrain  him  from  moving  fche 
same  for  argumenl  or  arguing  the  same  on  appeal  until  the 
case  is  corrected.219 

If  the  motion  is  denied,  it  cannol  regularly  l>e  renewed  be- 
fore another  justice,220  and  the  decision  is  conclusive  on  the 
appellate  tribunal.221  An  order  "denying"  a  motion  to  re- 
settle a  proposed  case  is  appealable,223  bul  will  no1  be  dis- 
turbed unless  there  is  a   manifesl   abuse  of  power. 

§  1917.     Effect. 

The  entry  of  final  judgment,  and  the  subsequenl  proceed* 
ings  to  collect  or  otherwise  enforce  it.  are  oot  stayed  by  the 
preparation  or  settlemenl  of  a  case  unless  an  order  for  such 
a  stay  is  procured  and  served.224 

920;  Kettle  v.  Turl,  14  Misc.  637,  35  N.  Y.  Supp.  1101,  1110;  Catlln  v. 
Cole,  10  Abb.  Pr.  387. 

-i"'  Freudenheim  v.  Raduziner,  16  Misc.  '.».  37  N.  Y.  Supp.  647. 

2io  Farmers'  Loan  &  Trust  Co.  v.  Carroll.  2  N.  V.  (2  Comst.)  566; 
Lahens  v.  Fielden,  15  Abb.  Pr.  177;  Barnard  v.  Gantz,  69  Hun,  104.  23 
N.  Y.  Supp.  260;   Martin  v.  Baust,  23  App.  Div.  234,  48  N.  Y.  Supp.  989. 

2it  Martin  v.  Baust,  23  App.  Div.  234,  48  N.  Y.  Supp.  989. 

2i8  Ross  v.  Ingersoll,  35  App.  Div.  379,  54  N.  Y.  Supp.  827. 

219  McManus  v.  Western  Assur.  Co.,  40  App.  Div.  86,  57  N.  Y.  Supp. 
559. 

--'•Smith  v.  Coe,  31  Super.  Ct.  (1  Sweeny)  385. 

221  Grossman  v.  Supreme  Lodge,  K.  &  L.  of  H.,  22  State  Rep.  522,  16 
Civ.  Proc.  R.   (Browne)   215,  5  N.  Y.  Supp.  122. 

222  New  York  Rubber  Co.  v.  Rothery,  112  N.  Y.  592;  Zimmer  v.  Metro- 
politan St.  R.  Co.,  28  App.  Div.  504,  51  N.  Y.  Supp.  247;  Csatlos  v.  Met- 
ropolitan St.  R.  Co.,  63  App.  Div.  271,  71  N.  Y.  Supp.  254. 

223  So  held  where  case  as  settled  conformed  to  notes  of  stenographer. 
Ditmas  v.  McKane,  87  App.  Div.  54,  83  N.  Y.  Supp.  1077. 

224  Code  Civ.  Proc.  §  1005;   Savage  v.  Hicks,  2  Wend.  246. 
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CHAPTER  I. 
GENERAL  RULES  RELATING  TO  NEW  TRIALS 

I'm; 

1921. 

filiation 

jj  1918.     Scope  of  treatment. 

It  has  l n  the  intention  to  inclnde  herein  merely  the  gen- 

eral  nll(,s  ^ting  to  the  obtaining  of  .  new  trial  by  motiom 
New  trials  ordered  on  re^  *nt  <m  appe al,  which 

are  often  ded  with  new  trials  procured  by  motion^  have 

I „  eliminated.     Statutory   new  trials  in  ejectment  will  be 

,  dered  in  a  subsequent  chapter. 

|   1919.     Statutes. 
The  Code  provisions  relating  to  new  trials  m  general  ar,- 

teined  in  chapter  10,  title  1,  art.  3,  sections  992-1007. 
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L920.     Propriety  of  motion. 

After  a  trial  by  jury,  a  motion  for  a  new  trial  may  be  made 
on  tli.'  judge's  minutes  on  any  ground  Bet  forth  in  Bection 
of  the  Code,  or  exceptions  maj  I"-  ordered  heard  in  the  .- 1 j •  i > » •  1  - 

late  division  in  the  firsl  instance    Code,  :   I1 .  or  a  motion 

may  be  made  al  Bpecial  term     I  1""-'  .     Th  rule 

applies  where  Bpecific  questions  of  fact    in  an  ••<pnty  action 
have  been  tried  by  ;i  jury    Cod<  .  by  a  rel  i  ode, 

■I  . 

[f  the  trial  was  by  the  court  withoul  a  jury  or  by 
;iml  ;m  interlocutory  judgment  was  directed  to  be  entered,  a 
motion  may  be  made  on  exceptions  .it  the  appellate  division, 
provided  the  motion  is  made  pefore  the  commencement  of  the 
hearing  directed  by  the  interlocutory  judgment    Code,  I  1M||1   . 
In  other  cases  where  the  trial  is  by  the  court  without  a  .r 
or  by  ;i  referee  t"  hear  and  determine  ;ill  the 
no  <'<><li-  provision  for  a  new  trial  based  on  •  and 

therefore  no  motion  for  a  new  trial  ••••m  !»<■  based  th< 
the  Code  expressly  provides  thai  a  ruling  <«n  the  trial,  to  which 
an  exception  is  taken,  <,;in  I"'  reviewed  only  on  an  appeal  from 
the  judgment  except  where  it  is  expressh    pn  by  law 

thai  a  motion  for  ;i  new  trial  may  be  made  tl  A  mo- 

tion for  a  new  trial  in  such  :i  case,  where  n<>t  ;  ■    excep- 

tions, can  only  be  made  ;it  Bpecial  term  as  provided  for  by  - 
tion  1003  of  the  Code. 

Excepl  as  already  stated  tl  no  Bpecial  provisioi 
latin g  to  a  new  trial  after  ;i  reference  to  hear  and  determine. 
It  seems  thai  such  ;i  motion  may  be  made  only  where  not  bai 
on  exceptions.  It  should  be  made  at  special  term.  The  Code 
provides  thai  ;i  trial  by  ;i  r<  annot  be  reviewed  by  a  mo- 
tion for  a  new  trial  founded  on  an  allegation  of  error  in  m  find- 
ing of  fad  or  ruling  on  the  law,  except  where  the  report  di- 
rects an  interlocutory  judgment  to  be  entered,  and  further 
proceedings  musl  1"'  taken  before  the  court,  or  a  judge  there- 
of, or  a  referee,  before  final  judgmenl  can  1 ntered.8     A  mo- 

i  Code  Civ.  Proc  §  996.     See.  also.  MSllory  v.  Wood,  It  How.  Pr 
de  Civ.  Proc.  §  li 
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:•  the  trial  of  sp< 

d  for  by  section  1004 

ien1  of  a  judgment, 
new  trial.3 

or  the 

motion  for  a 

-  contrary  to  evi- 

or  after  the 

the  court  be- 

•  t h>-  tiin<-  of  the  hearing.4 

102J      Necessity  of  motion. 

d,  it  is  often 

questions 

a  after  the  ver- 

be  taken  only 

made  for  ;i  new 

questions 

m  an  ;i|>|><-al  from 

do  ordi 

ppellate  court 

:  to  1  he  ■ 

ppellate  court 

•eption 

try,  the  ques- 

that  the 

•I    Hun,   11 

Where  an 

so  as  to  be 

V.  Black- 

•:  in,  12.  15. 
Hatch  v. 
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verdid  is  againsl  evidence,10  can  be  arged  only  by  ;i  motion 
for  .1  aew  trial.  So  the  only  way  to  arge  Burprise  or  to  utilize 
newly-discovered  evidence  is  by  a  motion  for  ;i  new  trial,  irre- 
spective of  whether  the  trial  was  by  jury  or  withoul  a  .jury.11 

§  1922.     Stipulation  for  new  trial. 

It'.i  cisc  has  been  fairly  tried,  the  parties  cannot,  by  stipula- 
tion, obtain  a  new  trial  though  both  of  the  Litigants  join  in 

t be  ;i|i|>lic;it ion  therefor.18 

§  1923.     Motion  as  stay  of  proceedings. 

The  entry  of  final  judgment,  and  the  Bubsequenl  proceedings 
in  colled  or  otherwise  enforce  it.  are  nol  Btayed  by  ;i  motion 
for  ;i  uew  trial,  unless  an  order  for  such  a  Btay  is  procured  and 
served.3 

•  Carpenter  \ .  Beare,   i  Hun. 

io  Ehrman  v.  Rothschild.  11  Wkly.  Dig.  315,  23  Hun.  273;  Bostwick  v. 
Barlow,    1  1    Hun.   177. 

ii  Sec  Morrison  v.  S>w  Fork  &  N    H.  R.  Co..  32  Barb.  568. 

i- Nichols    v.    Sixth    Ave.    R.    Co..    23    Super.    Ct     (10    B«. 
Schlessinger  v.  Springfield  F.  &  M.  Ins.  Co.,  31  State  Rep.  169,  58  Super. 
Ct.  (26  J.  &  S.)  112,  9  N.  Y.  Supp.  727. 

is  Code  Civ.  Proc.  §  1005. 
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in  general,  1  1924. 

Erroneous  ro  I  rial,  >  195 

Rul 

Error  In 

\-,.,,:  of  evidence,  §  1926. 

1 1.  ilty. 

_  more  j  ll  m^r  same  conclusion. 
Motion  for  oonsuit  or  directed  verdict  as  condition  preced 

—  Inadequate  damages. 

Misconduct, 
Of  p 

— 
— 

i  rial. 

Of  jury. 

kllflcatlon 

Sui 

— 
— 
— 
— 

Motion  to  adjourn  or  to  withdraw  juror. 

l  >.  •'.-■  •-  In  plead  i 

in  to  file  decision 

§  1924.     In  general. 

The  grounds  for  a  new  trial  are  no1  strictly  defined  by  stat- 
ute. And  even  where  the  grounds  are  stated  it  is  questionable 
whether  the  Code  provision  is  exclusive.  But,  as  will  be 
pointed  out  in  the  chapter  relating  to  the  procedure  on  a  mo- 
tion for  a  new  trial,  there  ar srtahi  grounds  for  a  new  trial 

01]  motion  al  Bpecial  term  which  are  not  grounds  for  a  new 
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trial  "M  a  motion  at  the  trial  term  on  the  judge's  minutes.  It 
should  be  remembered  thai  ordinarily  there  is  nothing  which 
is  ground  for  a  new  trial  where  it  appears  thai  substantial  jus- 
tice has  been  done  and  thai  there  is  no  probability  thai  a  a 
ond  trial  will  produce  a  substantially  different  result.1  The 
true  tesl  is  whether  justice  requires  thai  a  new  trial  be 
granted.2  Thus,  the  general  rule  is  thai  a  oew  trial  will  oo1 
be  granted  merely  to  permil  plaintiff  to  recover  nominal  dam- 
ages,8 excepl  where  a  judgmenl  is  accessary  to  proted  a  prop- 
erty interest/  In  other  words,  a  new  trial  should  nol  be 
granted  merely  to  enable  a  party  to  obtain  eosts.  Further- 
more, a  party  cannol  obtain  a  new  trial  on  grounds  based  on 
a  differenl  theory  of  the  case  from  the  one  on  which  be  Insisted 
;it  the  trial.8 

A  new  trial  will  nol  be  granted  because  of  error  of  the  mov- 
ing party,8  nor  to  decide  an  issue  nol  raised  a1  the  trial.1  So 
a  new  trial  will  nol  be  allowed  to  permil  a  party  to  prove  thai 
which  he  treated  a1  the  trial  as  immaterial  and  irrelevant,8 
nor  to  enable  a  party  to  take  advantage  of  a  statute  passed 
after  the  trial. ' 

A  new  trial  has  been  granted  because  of  the  exhibition  of  an 
injured  font  to  the  jury  where  tending  to  arouse  their  preju- 

i  Horton  v.  Hendershot,  l  Hill,  118;  Hayden  v.  Palmer,  7  Hill.  385; 
Todd  \.  Eighmie,  LO  App.  Div.  L42,  75  State  Rep.  1379,  n  N.  Y.  Supp. 
1013. 

-  Lavelle  v.  Corrignio.  86  Hun,  135.  67  State  Rep.  122.  33  N.  Y.  Supp. 
376.  Slight  and  technical  errors  not  ground.  Koster  v.  Noonan,  8 
Daly.  231. 

sDevendorf  v.  Wert,  42  Barb.  227;  Stephens  v.  Wider,  32  N.  Y.  351; 
Fleming  v.  Gilbert,  3  Johns.  528;  Funk  v.  Evening  Post  Pub.  Co..  7'. 
Hun,  497,  59  State  Rep.  333,  27  N.  Y.  Supp.  1089.  But  see  Smith  V 
Bingham,  29  State  Rep.  612,  9  N.  Y.  Supp.  97. 

4  Skinner  v.  Allison,  54  App.  Div.  47,  66  N.  Y.  Supp.  288. 

s  Staring  v.  Bowen,  6  Barb.  109;  Gescheidt  v.  Quirk,  5  Civ.  Proc.  R 
(Browne)  38. 

c  Parsons  v.  Parsons,  5  Cow.  476. 

-  Jackson  v.  Stephens,  13  Johns.  495. 

s  Northampton  Nat.  Bank  v.  Kidder,  50  Super.  Ct.    (18  J.  &  S.)    246. 
o  Babcock  v.  People,  15  Hun,  347. 
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dice  and  inflame  their  passions  against  defendants;10  but  new 
trial  has  been  refused  in  a  personal  injury  case  where  plaintiff 
became  prostrated  in  the  courl  room  and  was  attended  by 
physicians,  where  there  is  qo  evidence  that  the  attack  was 
simulated  or  voluntary,  and  the  court  asked  the  jury  whether 
there  was  an)  of  them  whose  decision  would  be  affected  by 
tin currence,  and  □ of  them  responded.11 

-    1925.     Erroneous  rulings  on  the  trial. 

A  motion  for  a  new  trial,  where  tin-  trial  was  a  jury  trial, 
whether  on  the  judge's  minutes  or  a1  Bpecial  term  or  in  the 
appellate  division,  may  be  based  on  exceptions  taken  to  rul- 
ings made  on  the  trial.     This  rule  also  applies  where  there 
has   been   8   trial    by   jury   of   framed    issues   or  a    reference 
other   than   of  the   whole                          '  ode   provides,   how- 
.  r.  th.it   a   ruling   to   which   an  exception   is  taken   can  be 
motjOI]  for  a  oew  trial  only  where  there  is  an 
,  S]                      0I]  auth«              mch  a  review,13  and  it  seems  to 
follow  that  errors  in  rulings  of  the  courl  on  a  trial  withoul  a 
jury  cannol   be  reviewed  by  a  motion  for  a  new  trial  except 
by  motion  at  the  appellate  division  after  an  interlocutory  judg- 
ment, as  permitted  by  Bection  1000  of  tin-  Code,  sh there  is 

no  other  Code  provision  authorizing  a  new  trial  because  there- 
of it  will  be  mi:  •  in  this  connection,  to  consider,  in 
detail  what  rulings  are  harmless  and  what  are  ground  of  re- 
versal    sii rach  question  will  be  fully  considered  in  connec- 

.,   with  appellate   procedure,  and   it   is  immaterial  whether 
the  question  arises  on  a  motion  for  a  new  trial  or  on  an  appeal. 

It  will  nol  be  out  of  pli ,  however,  to  briefly  state  thai  d  the 

ruling  all -1  as  error  is  one  within  the  discretion  of  the  trial 

„.,  it  |8  elementary  that  such  ruling  will  not  authorize  the 

23,  79  State  Rep.  808 s  45 
N     j    s    .  .  tost  v.  Brooklyn  Heights  R.  Co.,  10  App. 

47    N     V     S"1'1'     ]  n-       ».    --   v    V    'sunn 

„  v    Metropolitan  St.  R.  Co..  71  App.  Div.   12,  75  N.  Y.  Supp. 

era]   Rules  of  Practice. 

I 

S     l.  Pra?  — 
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granting  of  a  new  trial  unless  the  discretion  has  been  clearly 
abused.1 ' 

A   in'w  trial   will  no1   I"-  granted   I ause  the  reason  upon 

which  a  correcl  decision  was  placed  is  untenable,1'  nor  because 
of  the  reversal  of  an  authority  relied  on  by  the  trial  judge, 
if  it  appears  that  hia  decision  may  have  been  reel  notwith- 
standing such  n-\  ersal.1' 

If  the  new  trial  is  asked  for  on  exceptions  I ause  of  l-"_r.-il 

fi-\-i,\-  .it  the  trial,  the  eourl  has  no  discretion.11 

Rulings  on  evidence.  Error  in  n iving  or  in  exclud- 
ing evidence  is  nol  always  ground  for  granting  a  new  trial, 
inasmuch  as  the  general  rule  is  thai  if  it  appears  thai  Buch  er- 
ror could  not  by  any  legal  possibility  have  affected  the  verdid 
to  the  injury  of  the  party  objecting,  the  error  may  be  disre- 
garded, ;iinl  ;i  new  trial  denied  So  it'  documentary  evi- 
dei which  is  insufficiently  authenticated,  has  been  errone- 
ously admitted  on  the  trial,  a  new  trial  Bhould  no1  be  granted 
where  a  properly  authenticated  copy  is  produced  and  filed  on 
the  motion  for  a  new  trial.1'  So  where  error  in  admitting  evi- 
dence i"  rebul  a  defense  ia  Bel  forth  as  the  ground  for  ;i  new 
trial,  bu1  the  evidence  given'in  Bupporl  of  the  defense  is 
wholly  insufficient,  a  new  trial  should  nol  be  granted  because 

of   the   error.80     Bu1    an   error   in    the  admission   of  evidei 

should  nol  be  disregarded  if  it  may  have  turned  the  scale  on 
the  question  of  credibility  of  witnesses.*1  A  new  trial  will 
nol  be  ordinarily  granted  because  of  the  admission  of  imma- 

uRapelye  v.  Prince,  A  Hill.  119;  McCr<  .■!>  v  Lindenbora,  37  App 
Div.  125,  56  N.  Y.  Supp.  54;  Obarl  v.  Simmons  Soap  Co.,  13  Civ.  Proc  R 
(Browne)   227,  27  Wkly.  Dig.  311,  11  State  Rep.  8! 

evens  v.  Cora  EJxch.  Bank,  5  T.  A  C.  283,  3  Hun.  147;  Opdyke  v. 
Prouty.  6  Hun.  242. 

ie  Fleet  v.  Kalbfleisrh.  43  Hun,  443.  6  State  Rep.  755. 

\mlerson  v.  Rome.  W.  &  O.  R.  Co..  54  N.  Y.  334;  Henderson  v.  Hen- 
derson, 2  Abb.  N.  C.  102. 

i8Crary  v.  Sprague,  12  Wend.  41;  Dart  v.  Laimbeer.  107  N.  Y.  664; 
Rundle  v.  Allison.  34  N.  Y.  180. 

is  Markoe  v.   Aldrich,  1  Abb.  Pr.  55. 

^oBronson  v.  Tuthill.  1  Abb.  Dec.  206.  3  Keyes.  32. 

2i  Battin  v.  Healey.  36  How.  Pr.  346. 
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terial  evidence  on  cross-examination,23  but  the  bringing  out  on 

munition   of  immaterial   evidence  which   might   have 

prejudiced  the  jury  against  the  witi  ground  for  a  new 

trial,"  as  is  the  admission  of  testimony  merely  speculative  in 

its  character  as  to  the  main  issue  in  the  Evidence  er- 

roneously  admitted  is  not  t<>  be  deemed  harmless  merely  be- 

another  >1  in  the  <-;i^<-  which  might  have  been 

led   in   favor  of  the  il   party.*'     A  new  trial  will 

ii"t  be  granted  becaut  ror  in  excluding  evidence,26  <>r  in 

ring  only  <»n  tin-  measure  of  damages, 

the  .jury  fi:  list  any  cans,-  of  action.      A  new  trial 

will  i"-  granted,  however,  !'->!•  error  in  the  reception  or  rejec- 
tion of  evidence  relating  t<>  the  question  of  damages  in  a  stat- 
action  for  causing  the  death  of  a  person,  where  the  ver- 
and  borders  on  eness,  though  in  other 

the  error  mighl   have  rded.21     Error  in  a<l- 

mitting  01  however,  a  ground  for  a  new 

trial  whei  did  either  way  would  not  \»-  withoul  evidence 

•    •  u  trial  Bhould  be  granted  because  of  tin' 

improper  admission  <  where  it  appears  thai  the  de- 

i   party   "u  injured   by   it-,   it   n<»t    being 

igh  that  he  i>n>!.  •  injured 

[t  ii  the  (    de  thai  errors  in  rulings 

on  «i  of  evid  in   any  other  ruling,  committed 

•  >n  the  trial  ol  enl  itle  the  ex- 

cepting party  to  a  new  ti  if  the  court  is  of  the 

'     1   Hun 
811. 
-«  I 

amton,  22  Hun.  - 

i  H    K.  R      ' 
.-  M  -•-.   R.   Co..   7  4   A  pp.   Div.  496,   77   N.   Y. 

.  M  \    Daly,  M  N    Y 

Sims  v.  Sims.  75  N.  Y.  466;  Waring  v. 
I  How.  Pi 
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opinion  thai  substantia]  .just in-  does  not  require  thai  a  new 
trial  should  be  grant 

Error  in  charge.     Whether  error  in  charging  the  jury, 

or  in  refusing  to  charge,  is  ground  for  ;i  new  trial,  depends  on 
whether  such  error  has  influenced  the  jury  in  their  verdid 
For  instance,  a  aew  trial  Bhould  no1  be  granted  where  the  er- 
roneous pari   of  the  charge  relates  to  a   branch  of  the  case 

which  tin-  jury  had  oo  occasion  to  < Bider,     aor  where  the 

instructions  relate  to  the  question  of  damages  and  the  jury 
finds  th.it  plaintiff  is  ool  entitled  to  recover  anything.  '  Bow- 
ever,  an  apparenl  possibility  of  injury  from  an  erroneous 
charge  requires  the  granting  of  a  aew  trial  unless  the  party 
seeking  to  take  advantage  of  the  verdicl  conclusively  estab- 
lishes the  absence  of  injury.86  Error  in  submitting  the  ques- 
tion of  exemplary  damages  i<»  the  jury  will  not  be  disregarded 
although  it  appears  thai  the  verdicl  was  small." 

§  1926.     Verdict  against  the  weight  of  evidence. 

A  verdicl  "againsl  the  weigh!  of  evidence"  is  "contrary  to 
the  evidence"     as  the  term  is  used  in  the  Code.81     A  motion  to 

set  aside  a  verdict  .is  contrary  1"  the  evidence  is  qo1  governed 
by  any  well  defined  rules  hut  depends  t<>  a  greal  degree  upon 
the  peculiar  circumstances  of  each  case.  It  is  addressed  to  the 
sound  discretion  of  the  court,  and  whether  it  should  be  granted 
or  refused  involves  the  inquiry  whether  substantial  justice  has 
been  done,  the  court  having  in  view  solely  the  attainment  of 
that  end. ia     <  >f  course,  1  his  ground  applies  only  to  trials  by  jury. 

3i  Code  Civ.  Proc.  §  1003.  See,  also,  Browne  v.  Murdock.  12  Abb.  X.  C. 
360. 

"■-  Mansfield  v.  Wheeler.  23  Wend.  79;  Ledyard  v.  Jones,  7  X.  Y.  (3 
Seld.)    550. 

33  Hager  v.  Hager,  38  Barb.  92. 

34  Marcly  v.  Shults,  29  N.  Y.  346. 

ss  Gaylord  v.  Karst,  43  State  Rep.  531,  17  N.  Y.  Supp.  720. 
3G  Murphy  v.  Central  Park,  N.  &  E.  River  R.  Co.,  48  Super.  Ct.    (16 
J.  &  S.)   96. 

37  Krakower  v.  Davis.  20  Misc.  350,  45  N.  Y.  Supp.  780. 

3s  Barrett  v.  Third   Ave.  R.  Co.,  45  N.  Y.   628.     Discretion  of  court. 
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The  court  may  set  aside  a  verdict  on  its  own  motion  where  it 
is  manifestly  against  the  weight  of  evidence.89  If  there  is  con- 
flicting  evidence,  it  is  qoI  enough  that  the  court  deems  the  con- 
clusion reached  by  the  jury  to  b  >r  that  the  court 
would  have  come  to  a  different  conclusion,41  but  there  must  be 

such  a  preponderam t  evidence  as  to  satisfy  the  court  that 

there  was  either  an  absolute  mistake  on  the  part  of  the  jury  or 
that  they  acted  under  the  influence  of  bias,  prejudice,  passion, 
or  corruption.*1     In  other  words,  the  verdict  must  be  so  against 

a  striking  preponderan t  evidence  that  a  common  exercise 

of  judgment  demands  a  oew  trial.43  The  court  is  more  lim- 
ited in  us  power  than  where  the  question  is  raised  ""  •'"'  ;|''" 
pea]  from  a  judgment  entered  upon  a  decision  of  a  court  or 
thl.  Peport  of  a  referee.  A  verdict  will  not  be  disturbed  merely 
because  the  court  thinks  the  evidence  not  strong,44  nor  merely 
,!,,.,.,.  [f  Qg  preponderance  of  evidence  in  favor 

the  defeated   party,4-  nor  merely   because  the  Dumber  of 
wit  1..  of  the  defeated  party  preponderates  over 

the   Dumber  of  witnesses   for  the  ful    party.49    But  a 

judge  may  set  aside  a  verdict  supported  only  by  the  testi- 
mony of  an  interested  party  where  opposed  by  that  of  the 
adverse   party  and  of  disinterested   witnesses  on  the  -round 

that  it  gainst   the  weight  of  evidei as  to  he  clearly 

the  result  of  sympathy,  passion,  or  prejudice.4'     And  the  testi- 

I  whwl.  k  A  v.-    R    Co  .  6  State  Rep.  771;  Young  v.  Stone,  77 

Httl  I'l'-  88L 

Hun,  18  -     te  Rep.  831,  30  N.  Y.  Supp.  68. 

,  •  Winchell  v.  Latham  lackey  v.  New  York  Cent.  R.  Co., 

..  Franklin  Coal  Co.  V.  App.   Div.   441,  01   N.  V  Supp.  875 

3audf.)  260;  McCannv.  New  York 
&  Q    C    R  Co.,  73  App    D  76  N.  Y.  Supp.  684. 

W.  R.  Co.,  48  Super.  Ct.   (16  J.  &  S  )  1-1, 
M)  Bg^SSu]  L6J.&S.)   127,  63  How.  Pr.  43. 

«»  Williams  v.  Vanderbilt,  29  B:irb.  491. 

u  Hlckinbottom  v.  Delaware.  ,.    ^  W.  R.  Co.,  15  State  Rep.  11. 
,    pitton    1     Brooklyn  City   R.   Co..  25  State  Rep.  948,  5  N.  Y.  Supp 
,4  .side  as  procured  by  perjury.     Serwer  v.  Ser- 

X.  Y.  Supp.  842. 
:,:,„,.,.  36  State  Rep.  59.  13  N.  Y.  Supp.  200;  Reynolds 
,     .  ,."•;  .     ,,.„    RR.Co..20App.Dlv.330,46N.Y.Supp.763. 
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mony  <>f  plaintiff  m  a  persona]  injury  case  is  overcome  by 
the  evidence  of  four  disinterested  witnesses  corroborating  the 
motorman  and  conductor  of  the  car  as  to  the  contributory 
negligence  of  plaintiflE  bo  as  to  require  a  new  trial  where  ;i 
verdid  has  been  rendered  for  plaintiff.*1  A  new  trial  is  prop- 
erly granted  on  the  ground  thai  the  verdid  is  againsl  the 
weighl  of  evidence  where  the  testi ny  of  the  greater  num- 
ber of  witness. >s  is  of  a  character  to  make  their  statements 
more  probable  than  those  <>i*  the  successful  party.*'  The  ver- 
did may  be  se1  aside  as  againsl  the  weighl  of  evidei though 

it  would  have  been  improper  for  the  courl  to  direct  ;i  verdict.50 
And  the  courl  will  no1  refuse  to  sd  aside  ;i  verdid  as  againsl 
the  weight  of  evidence  merely  because  the  jury  inspected  the 

locus  in  quo,  where  tl bjed  of  such  inspection  was  merely 

to  enable  the  jury  t«»  better  understand  the  evidence.8  Bu1 
a  new  trial  will  nol  be  granted  because  the  verdid  is  nol  ac- 
cording to  the  theory  of  either  party,"   nor  I ause  of  the 

insufficiency  of  the  evidence  to  prove  a  fad  which  ;it  the  trial 
lioili  parties  assumed  to  be  proved."     And  it  is  1 1< >t  allowable 

to  set  aside  a  verdict  as  againsl  the  weighl  of  evidei in  aid 

of  a  defense  nol  pleaded  though  proved  a1  the  trial.5* 

In  actions  for  a  penalty.     Prior  to   the  Code,   it    was 

quite  uniformly  held  that  in  actions  for  a  penalty  ;i  verdict 
for  defendant  would  nol  be  set  aside  merely  on  the  ground 
tli.it  it  was  againsl  evidence,56  and  the  rule  was  extended  to 

*a  Bologna  v.  Metropolitan  St.  R.  Co..  31  Misc.  506,  64  N.  Y.  Supp 

*»Trotcky  v.  Forty-Second  St.  &  G.  St.  Ferry  R.  Co.,  73  Hun.  26,  57 
State  Rep.  155.  25  N.  Y.  Supp.  L054. 

bo  Pierce  v.  Metropolitan  St.  R.  Co.,  21  App.  Div.  427,  47  N.  Y.  Supp. 
540;  Ludeman  v.  Third  Ave.  R.  Co.,  30  App.  Div.  520,  52  N.  Y.  Supp.  310; 
McDonald  v.  Metropolitan  St.  R.  Co.,  167  N.  Y.  66. 

si  Peck  v.  Fonda,  J.  &  G.  R.  Co.,  25  State  Rep.  95,  6  N.  Y.  Supp.  379. 

52  wolf  v.  Goodhue  F.  Ins.  Co.,  43  Barb.  400.  Followed  in  Scheider 
v.  Corby,  15  Hun,  493. 

■r-3  Patterson  v.  Westervelt,  17  Wend.  543;  Beekman  v.  Bond,  19  ^Vend. 
444. 

■•Van  Mater  v.  Burns,  76  Hun,  3,  59  State  Rep.  610,  27  N.  Y.  Supp. 
624. 

55  Lawyer  v.  Smith,  1  Denio,  207, 
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actions  for  libel  and  slander  and  other  actions  vindictive  in 
their  nature;*  but  Bince  the  present  Code,  courts  will  not 
deny  plaintiff  a  new  trial  even  in  a  penal  action  unless  it  is 
consistent  with  the  conscience,  justice,  and  equity  of  the  case 
I.,  do  vi ' 

Effect  of  two  or  more  juries  reaching  same  conclusion. 

Where  two  su tssive  verdicts  are  tip-  same,  the  second  will 

not  ordinarily  be  disturbed  on  the  ground  that  it  is  against 
the  weighl  of  evidence,"  though  sometimi  sond  verdict  is 

set  a-  gainst  tin-  weighl  oi  evidence;  but  unless  the  cir- 

eumstances  are  extraordinary  ami  the  verdict  is  clearly  out- 
*  t  justified  in  Betting  aside  a  third  verdict 

on  the  same  I  risl  the  weighl  of  evidence.68     Even  a 

third  verdict  in  favor  of  a  plaintiff  will  1m-  get  aside,  however, 
where  based  merely  on  tin-  uncorroborated  testimony  <>f  a 
party  which  is  contradicted  by  his  former  testimony  and  by  all 
the  tarts  ami  circumstances  "f  the 

Motion  for  nonsuit  or  directed  verdict  as  condition  pre- 
cedent, h  is  not  ,i  condition  precedent  t<>  a  motion  made  for 
a  new  trial  on  the  ground  thai  the  verdict  is  contrary  to  the 
evidence  that  a  motion  for  a  nonsuil  or  directed  verdict  should 
have  been  made 

Excessive  or  inadequate  damages.     Whether  a  new  trial 

shouhl  !>-•  granted   fo  nve  or  inadequate  damages  rests 

withm  the  discretion  of  the  trial  court   in  ras.-s  where  there 

■ 

•    Peo]  \  I'P.  Div.  94,  52  N.  Y.  Supp.  24. 

App.   Div.   305,  76   N.   Y. 
Supp  d   v.  Thirt  Ave.   R.  Co.,  72   App.   Div.   26,  76  N.  Y. 

Bupp  6  H    R.  R.  Co.,  45  App.  Div.  225, 

61    N    V    Sui  | 

C.  R.  Co.,  73  App.   Div.  305,  76  N.  Y. 
Supp  L0  N.  Y.  Supp.  283;  Dor- 

win  v    W.  ate  Rep.  1123,  42  N.  Y.  Supp. 

1123. 

Delaware,  L.  &  W.  R.  Co.,  66  App.  Div.  336,  73  N.  Y. 
Supp 

;..  Div.  561,  46  N.  Y.  Sup]).  523;  Haist  v. 
Y.  Supp.  405;   Standard  Oil  Co.  v.  Amazon 
J 
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be  w.-iKiit  of   i. 

is  mi  legal  measure  of  damages  or  where  the  correctness  <■! 
the  decision  of  the  courl  cannol  be  determined  by  the  applica- 
tion of  definite  and  precise  rules."  The  power  to  granl  a 
new  trial  in  actions  founded  on  a  tori  on  the  ground  thai  dam- 
3  are  excessive  should   be  sparingly  exerc  and   the 

discretion  be  confined  within  the  Latitude  fixed  by  rules  and 
precedents.9*  In  actions  where  exemplary  damages  may  be 
awarded,  such  as  actions  for  assaull  and  battery,  libel,  slan- 
der, etc.,  it  has  been  held  thai  the  courl  will  doI  interfere 
with  the  verdict,  as  excessive  <>r  inadequate,  unless  the  dam- 
ages are  so  outrageous  as  to  strike  every  one  with  the  enormity 
;iii(l  injustice  of  them  so  as  to  induce  it"'  courl  to  believe  that 
the  jury  musl  have  acted  from  prejudice,  partiality,  or  corrup- 
tion;08 bul  the  later  decisions  Beem  to  abolish  the  distinction 
between  such  actions  and  other  actions  based  on  a  tort.*  A 
oew  trial  sln.nl. I  do1  be  granted  for  insufficiency  of  dama 
in  an  action  for  slander,  where  only  oominal  damages  are 
awarded,  where  the  evidence  justifies  a  verdicl  for  defendanl 
sustaining  the  justification  sel   up  in  the  answ<  It   is  doI 

ground  for  a  oew  trial  thai  plaintiff  had  offered  to  accepl  a 
sum  less  than  thai  recovered  on  the  trial."  On  a  motion  to 
se1  aside  ;i  verdicl  ;is  excessive,  the  rule  of  damages  adopted 
by  the  courl  is  to  be  considered.'  ' 

If  a  verdicl  is  sel  aside  as  excessive  and  on  a  second  trial 
it  is  partially  reduced,  it  will  generally  doI  be  sel  aside  again 
as  excessive,70  bu1  it'  increased  damages  ;*r<>  awarded  on  a 
second  trial,  the  verdicl  will  ordinarily  be  Bel  aside  ;i  second 
time." 

82  14  Enc.  PI.  &  Pr.  755. 

Lapp  v.  Hudson  River  R.  Co.,  19  Barb.  461;    Blum  v.  Higgins,   3 
Abb.  Pr.  104. 

64  Quirk  v.  Siegel-Cooper  Co..  2G  Misc.  244.  56  N.  Y.  Supp.  19. 

65  Coleman  v.  Southwick.  9  Johns.  45,  51:  Fry  v.  Bennett,  9  Abb.  Pr. 
45;  Crane  v.  Bennett,  77  App.  Div.  102,  112,  79  N.  Y.  Supp.  66. 

60  See  People  v.  Glasgow,  30  App.  Div.  94,  52  N.  Y.  Supp.  24. 

67  Wavle  v.  Wavle,  9  Hun,  125. 

68  Beebe  v.  Robert,  12  Wend.  413. 

69  Felts  v.  Collins.  67  App.  Div.  430.  73  N.  Y.  Supp.  796. 
to  Peck  v.  New  York  Cent.  &  H.  R.  R.  Co..  8  Hun.  286. 
"i  Mahar   v.   Simmons,   47  Hun.   479. 
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The  court  may,  in  some  cases,  refuse  to  set  aside  a  verdict 
excessive   where  plaintiff  consents  to  deduct  the  amount 
deemed  excessive.78     Thus,  a  new  trial  will  not  be  granted  be- 
cause  the  verdicl  es Is  the  amount  demanded  in  the  com- 
plaint, if  plaintiff  consents  to  a  reduction  of  the  verdict  to 

the  amount  demanded  in  th >mplaint.7a     So  if  a  verdict  is 

,.  because  of  interesl  being  added,  the  court  may  allow 
the  party  to  remit  Buch  interest.7* 

The  power  to  Bet  aside  a  verdicl  as  inadequate  is  as  com- 
prehensive  as  the  power  to  sel  aside  a  verdict  as  .'X^-ssive.75 
[nadequacy  of  the  damages  is  ground  for  granting  a  new  trial 
on  the  minutes  of  the  trial  judge,78  and  if  a  verdict  is  grossly 
inadequate,  plaintiff  is  entitled  to  a  oew  trial  on  payment  of 
costs  unless  defendanl  consents  to  a  material  increase  in  the 
amount  of  damages  found.77  Whenever  the  court  is  called 
upon  to  set  aside  a  verdicl  for  inadequacy,  it  should  be  made 

to  appear  thai  the  prevailing  party  r ived  a  verdid  for  an 

ai ml  less  than  any  view  of  the  testimony,  consistent   with 

the  right  of  such  party  to  a  r >very,  justifies.78     So  a  verdict 

for  a  portion  of  the  amount  claimed  will  be  set  aside  where 
the  plaintiff  is  entitled  to  the  whole  amount  if  he  is  entitled 
to  recover  anything  B  '  defendant  cannot  insist  on  a  new 
trial  on  the  ground  that  the  damages  awarded  to  plaintiff  are 
inadequate 

..  33  How.   it.  324,  3  Keyes,  113. 

.  4::   App.   Div.  464,  60  N.  Y.  Supp.  228. 

J.     See,  also,  Corning  v.  Corning,  6  N. 

V 
"McLaughlin   v.   Washington  County  Mut.  Ins.  Co.,  23  Wend.  525. 

83  A.pp.  Div.  467,   173,  82  N.  Y.  Supp.  401. 
:.   Ct.    (4   J.   &   S.)    332;    McKeever  v. 

Weyer,  11  Wkly.  I 

B     I).  Smith.  349.  12  N.  Y.  Leg.  Obs.  94. 

-    p,  .    Johnston,  39  State  Rep.  173,  59  Super.  Ct.  (27  J.  &  S.) 

331.    H    N     V     S •;;  p.   I 

Gouraud,  19  Misc.  268,  78  State  Rep.  249,  44  N.  Y.  Supp. 
neater  Elec.  R.  Co.,  30  App.  Div.  424,  51  N.  Y. 

, .  v,  rns.  Co..  43  Barb.  400;  Laraberty  v.  Roberts,  31 
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The  phrase  "contrary  to  law"  means  thai  the  verdicl  is 
one  which  the  law  does  nol  authorize  the  jury  to  render  on 
the  evidence  presented  to  them.*1  A  motion  for  a  aew  trial, 
od  the  ground  thai  the  verdicl  is  contrary  to  law,  only  ra 
the  question  whether  the  verdid  is  one  which  the  law  author- 
izes the  jury  to  render  upon  the  evidence,  and  do1  whether  the 

, -t  '>  instructions  to  the  jurj   were  erroneous;  for  although 

;,  verdid  upon  erroneous  instructions  is  contrary  t<>  law  in  the 
sense  thai  it  is  no1  authorized  by  law,  ye1  it  is  an  error  for 
which  the  courl  and  doI  the  jury  is  responsible,  and  must  be 
point.'. I  out  by  an  exception.88  [f  the  jury  disregards  the 
charge  of  the  court,  the  verdid   will  I"-  Bel   aside  as  against 

the  law,8'  notwithstanding  il harge  was  err ous.*4     So  a 

n,.\V  trial  will  be  granted  where  a  verdid  for  plaintiff  for  a 
sum  less  than  thai  demanded  in  the  complainl  is  inconsistenl 
with  any  finding  al  all  in  plaintiff's  favor  and  is  in  dired 
contravention  of  the  instructioi 

§  1928.     Misconduct. 

Miscondud  is  a  well  recognized  ground  for  the  granting  ol 

n   new  trial.     The  miscondud   may  be  thai   of  the  bu issful 

party,  of  any  officer  of  the  court,  of  the  jury,  or  of  spectators 
at  the  trial.88 

Of  party.     The  fad  thai  a  party  has  made  remarks  oul 

of  courl  in  the  presence  of  the  jury,  reflecting  on  the  character 
bf  his  adversary,   is   ground   for  a   new   trial   irrespective   of 

BiSwartout    v.  Willingham,  31   Abb.   N.  C.  61     26   N.   Y.   Supp    71  >; 

Richardson  v.  Van  Voorhis,  20  State  Rep.  667,  3  N.  Y.  Supp.  " 

B2Swartout   v.  Willingham,  31   Abb.   N.  C.  66,  6  Misc.   179,  26  N.   Y. 

Supp.   769. 

S3  Clark  v.  Richards.  3  E.  D.  Smith.  89;  H.  B.  Smith  Co.  v.  Chapin, 
38  State  Rep.   463.  13  N.  Y.   Supp.  799. 

-•Rogers  v.  Murray.  16  Super.  Ct.   (3  Bosw.)   31 

-■■  Bigelow  v.  Garwitz.  40  State  Rep.  580,  15  X.  Y.  Supp.  940. 

86  Meyer  v.  Fiegel,  38  How.  Pr.  424:  Corley  v.  New  York  &  H.  R.  Co., 
12  App.  Div.  409,  411,  42  N.  Y.  Supp.  941.  Permitting  the  stenographer 
to  enter  jury  room,  without  consent  of  counsel,  is  ground  for  a  new 
trial.     Otto  v.  Young,  43  Misc.  628.  SS  N.  Y.  Supp.  188. 
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whether  the  jury  were  influenced  thereby.87     But  a  new  trial 

on  the  ground  thai   fraud  was  practiced  <>n  the  court  by  a 

party  will  not  be  granted  unless  the  fraud  is  distinctly  proved.88 

In   ;ui   action    for    personal    injuries,   tin-   unnecessary   use   of 

crutches  in  the  couii  room  has  been  held  a  fraud  practiced  on 

the  i  as  t'»  authorize  th<-  granting  <>!'  a  new  trial.89 

Although  ;i   verdict   will   not   generally  be  set  aside  merely 

the  jury  have  been  approached,  if  it  clearly  appears 

•i  done,  and  the  interference  did  not 

affect   the  resull  ppears  thai   they  have  been  ap- 

rhed  iu  such  .1  manner  ;is  mighl  have  influenced  their  ver- 

t  should  be  le,  without  reference  to  the  source  or 

motii  •■  of  interfi  i 

Of  counsel.     A  new  trial  has  been  granted  where  plain- 
tiff lias  erred  in  through  the  erroneous  advice  of  his 
though  the  general  rule  is  that  a  new  trial  will  not 
•  the  negligence  or  errors  of 
•  uiis.-l  whir  ow  fraud  or  bad  faith  on 
the  part  of  the  c                  Bui  where  counsel  for  the  adverse 
which  he  must  be  assumed  to  know  are 

!  thai  the  verdict 
of  the  jury   I  thereby,  it   should  se1   aside 

the  \ 

Of  officers.     '!  I  of  an  officer  in  the  jury 

i  their  d  'f  itself  ;i  ground  \'<>r 

;i  n,  v    •  But  1  that  th«  having  the  jury 

i,,  charge  m  :  '"  influence  tin-  verdict 

■  How.  Pr.  7. 
88,  63  State  Rep.  508,  31  N. 

4c   II.  K    Co.,   12  App.  Div.    109,  76   State  Rep. 

911.    J:  N    J     B 

v  Pr.  141. 

i;  per.  Ct.   (2  Hall)    559. 

j  wkly.  I  >mith  v.  Barnes.  9  Misc.  368, 

29  N.  Y.  Supp.  692;  Reyn- 
v.  Supp.  : 

HI. 
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warrants  the  granting  of  ;i  Dew  trial  though  it  is  not  Bhown 
thai  the  verdicl  was  in  fact  influei d." ' 

Of  spectators  at  trial.     Disorderly  condncl  on  the  part 

of  spectators  ;it  ;i  trial,  Buch  ;is  applauding  the  argumenl  of 
counsel,  is  a  ground  for  ;i  Dew  trial.98 

Of  jury.     Misconducl   of  members  of  a  jury   is  oot   ;i 

ground  for  granting  a  Dew  trial  where  it   is  to  be  presumed 
thai  such  misconducl  did  aol  injure  th.-  moving  party.91     Bui 
where  there  is  misbehavior  of  the  jury,  under  circumstances 
affording  probability  of  abuse,  to  the  injury  of  either  party, 
tli.'  courl  will  se1   aside  the  verdict.98     For  instance,  the  ase 
of  intoxicating  liquors  by  members  of  the  jury,  after  the  c 
has  been  submitted  to  them,  is  ground   for  Betting  aside  the 
verdict,90  though  do  prejudice  is  known   to  have  resulted, 
though  the  mere  fad  that  "during  the  trial"  one  of  the  jut 
drank  Liquor  is  nol  ground  for  Betting  aside  the  verdicl  unless 
there  is  reason  to  Buppose  thai  he  drank  to  excess  or  al  the 
expense  or  invitation  of  one  of  the  parties 

The  fad  thai  the  }\wy  improperly  took  exhibits  to  the  jury 
room  is  qo1  ground  for  a  oew  trial  unless  it  appears  thai  the 
verdicl  may  have  been  influenced  thereby;108  and  improper 
influence  is  no1  Bhown  where  it  appears  thai  the  paper  taken 
was  not  read  by  the  jury.3        Bui  a  oew  trial  has  been  granted 

95  Thomas  v.  Chapman,  45  Barb.  98. 

™  Conrad  v.  Williams.  6  Hill,  444. 

o- Haight  v.  City  of  Elmira.  42  App.  Div.  391,  50  X.  Y.  Supp.  193; 
Hardenburgh  v.  Crary,  15  How.  Pr.  307. 

as  Smith  v.  Thompson,  1  Cow.  221;  Horton  v.  Horton.  2  Cow.  589; 
Oliver  v.  First  Presbyterian  Church,  5  Cow.  283;  Wilson  v.  Abrahams, 
1  Hill,  207. 

99  Hanrahan  v.  Ayres.  10  Misc.  435,  64  State  Rep.  12,  31  N.  Y.  Supp. 
458;  Patrick  v.  Victor  Knitting  Mills  Co.,  37  App.  Div.  7,  55  N.  Y.  Supp. 
340. 

ioo  Brant  v.  Fowler,  7  Cow.  562. 

ioi  Wilson  v.  Abrahams,  1  Hill,  207. 

102  Sanderson  v.  Bowen,  4  T.  &  C.  675,  2  Hun,  153;  Dolan  v.  Aetna 
Ins.  Co.,  22  Hun,  396. 

io3  Hackley  v.  Hastie,  3  Johns.  252:  O'Brien  v.  Merchants'  F.  Ins. 
Co.,  38  Super.  Ct.  (6  J.  &  S.)  482;  New  York  &  N.  J.  Ice  Lines  v. 
Howell,  19  App.  Div.  341,  46  N.  Y.  Supp.  493. 
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where,  after  the  i  at  of  the  jury,  some  of  them,  without 

it  of  the  pari  mined  the  justice 's  minutes  which 

<li<l  not  contain  all  tin-  evidence 

It    is  oot   sufficient  ground   for  a    oew  trial  that   a  juror  has 

addressed  a  casual  remark  to  a  party  during  a  recess  at  the 

trial,  mere  attempt   of  a  juror  to  communicate  a 

verdict  to  ,i  party  !>•  announcement.106     Hut  a  new  trial 

will  be  ordered  it'  a  juror  has  improperly  conversed  with  other 

erning  the  c;  paration  of  t  h»-  jury  during 

trial,  where  the  parties  did  not  object  at  the  time,  is  not 

ground   t  w   trial;1  '  aor  is  the   fact   that   part   of  the 

jury  were  absent  from  the  jury  room  for  Bome  time  before  the 

jury  agreed  on  a  verdict;    '  aor  is  the  fact  that  the  jury  sep- 

1  without   l<  fter  having  agreed  on  a   ver- 

ough,  -•'  >1  ber  fad  mowing  improper 

conduct   which   r<  prejudice  to  the  patty  complaining 

;i  row  trial   must   I  I'm-  instance,  where  a 

jury  iration   by  pretending  that   they  had 

■  \  a  verdict,  and  thru  heard  a  conversation  relating  to  tin' 

after  which  thej  d  on  a  \ «*r-«l i«t .  a  new  trial  should 

should  not  be  granted  becau 

;,  premature  iled  verdict.113 

The  luring  a  view  of  the  premises  one  of  the 

jurort  eral  qu  "  ith  reference  to  the  case  is 

■Mini. |  Co-  a  new  trial  where  no  prejudice  has  resulted.114 

L4   Hun. 

\pp.   Iuv  liep.  404.  AT,  X. 

v.  Co.,  99  A  pp.  Div.  592,  91  N. 
ipp.  111. 

12. 
7   Wkly.   Dig  smith  v.  Clinton  F.  Ins. 

141. 

■ 
Smith  v.  T 
i!    rton  v.  H( 
iiiAnth(  -  (4  Bosw.)    503;   Hager  v.  Hager, 

38  Barb 

—rian  Church,  5  Cow.  283. 
3haveT  v.  Beates,  7  Alb.  Law  J. 

(6   Hun.   667,  13  State  Rep.  48,  27  Wkly.  Dig. 
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I'.ut  where  two  of  the  jurors,  daring  a  recess,  took  a  view 
of  the  premises  t'»  enable  them  to  better  understand  the  evi- 
dence, the  miscondud  is  ground  for  ;i  new  trial,  notwithstand- 
ing  ih.it  thereafter  the  court,  without  authority,  permitted  a 
view  by  the  en1  ire  jury."4" 

Failure  of  a  juror  to  disclose  his  business  relations  with  a 
party,  when  asked  in  regard  thereto,  is  Buch  miscondud  as  to 
entitle  the  defeated  party  to  a  aew  tria 

The  ad  of  a  juror  which  mighl  l"'  ground  for  a  oew  trial 

cannol  l><-  urged  as  Bueh  where  the  counsel  for  th iplaining 

party  knew  of  the  facta  al  1 1 1 « -  time  and  did  qoI  raise  any 
objection  thereto,118  Bince  a  party  cannol  t ;i l<<-  the  chances  ol 
a  favorable  verdicl  and  thereafter  object  to  the  acl  of  the 
juror.111  So  ;i  new  trial  will  nol  be  granted  because  of  ;i 
remark  by  ;i  juror  to  an  expert  witness,  where  an  application 
tn  withdraw  the  juror  was  ool  made  until  the  close  of  the 
whole  evidence  on  the  following  day.118 

§  1929.     Disqualification  of  jurors. 

An  stated  in  volume  two  of  tins  work."'  an  objection  to  the 
qualifications  of  a  juror  is  available  only  on  a  challenge,  and 
hence  it'  the  objection  is  not  taken  when  the  jury  is  impan- 
eled the  presence  of  the  disqualified  juror  is  doI  ground  for 
a  oew  trial  though  the  disqualification  was  ool  known  to  the 
defeated  party,  unless  it  appears  thai  he  was  actually  preju- 
diced by  it.1-"  There  is  an  exception  to  this  pule,  however,  in 
thai  the  Code  provides  thai  although  the  objection  thai  a  per- 

114a  Buffalo  Structural  Steel  Co.  v.  Dickinson.  90  N.  V    Supp.  268. 

us  McGarry  v.  Buffalo.  53  State  Rep.  882.  24  X.  Y.  Supp.  L6;  Fealy  v. 
Bull,  11  App.  Div.   168,  76  State  Rep.  569.  42  X.  Y.  Supp.  569. 

no  Gale  v.  X.w  York  Cent.  &  H.  R.  R.  Co.,  13  Hun.  1;  Werner  v.  In- 
terurban  St.  Ry.  Co..  91  X.  Y.  Supp.  111. 

ii-  Paulitsch  v.  XYw  York  Cent.  &  H.  R.  R.  Co.,  50  Super.  Ct.  (18  J 
&  S.)  241;  Ahrhart  v.  Stark.  10  Misc.  44S.  64. State  Rep.  782,  31  X.  Y. 
Supp.  S71. 

us  Mayer  v.  Liebmann,  16  App.  Div.  54.  44  X.  Y.  Supp.  1067. 

us  Volume  2,  p.  2198. 

120  Salisbury  v.  McClaskey,  26  Hun,  262;  Hayes  v.  Thompson,  15  Abb. 
Pr.   (N,  S.)   220. 
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[ualified  to  acl  as  a  juror  by  relationship  to  a  party 
must  be  urged  by  the  party  related  to  the  juror  before  the 
opened,  yet  any  other  party  t<>  the  issue  may  raise  the 
objection  within  Bix  months  from  the  date  of  the  verdict.121 
It  follows  thai  a  oew  trial  Bhould  no1  be  granted  merely  be- 
cause facti  are  shown  which  might  have  been  adduced  on  the 
of  a  challenge,  especially  where  unaccompanied  by  proof 
that  the  juror  was  unduly  influenc  The  mere  fad  that 

ofthejuroi  sheriff  is  not  ground  for  setting 

le  the  verdict  in  an  gainst  the  sheriff.12'     A  motion 

for  a  new  trial  will  not  be  granted  because  a  juror  was  not 
.,i,  where  n  taken  and  no  prejudice  there- 

from i-  apparei  I 

g   1930.     Newly  discovered  evidence. 

Mo1  "ti  the  ground  of  newly-discovered 

rerned  by  any  well  defined  rules  hut  depend 

t,,  upon   the   peculiar  circumstances  of  each 

iund  discretion  of  the  court, 
:  whether  tl  ranted  or  refused  involves  the 

inquiry  wheth<  ntial  justice  has  been  done,  the  court 

having  in  view  solely  the  attainment  of  that  end.128    The  new- 
ly ,.  •   of  a  writing,128  hut   a  silh- 
,,l(.,,t    ,|                        the    importance    of   documents    is    not 
11IH|  for  a  new  trial.         Newly-discovered  law  is  not  newly- 

:  ,    Hun,   390,   3   N.    V    Supp.   580,  19  State 

Hardenbtu 

:ii    A v.-     |  N.    V     628;   Kring  v.  New  York 

tl     R    i;    i  kpp.   Di\  ■     V.  Supp.  1114;   Glassford 

v  V.  Supp.  162;   Clark  v. 

„.   Div.  331,  74  State  Rep.  183, 
7   Misc.  834,  76  X.  Y.  Supp.  975. 
56,  71  X.  Y.  Supp.  753. 
,,rk.   L.   E.   &   W.   R.    Co.,   1   Misc.    312,   48 
N    v    Supp 
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discovered  evidence.12'  Tims,  a  Bubsequenl  decision  o£  the 
courl  of  Las1  resort  which  is  deemed  to  control  t  h<-  determina- 
tion of  an  action  adversely  to  thai  rendered  is  nol  newly-dis- 
covered  evidence.129  So  the  passage  of  ;i  Btatute  after  the 
trial  but  before  th>-  entry  of  judgment,  which  makes  thai  com- 
petent as  evidence  which  was  not  bo  before,  will  doI  warranl 
;i  new  trial. 

In  order  t"  obtain  .1  oew  trial  on  the  •_: t ■ « •  1 1 1 1 « 1  of  newly-dis- 
covered evidence,  the  following  facts  must  appear:181 

1.  Thai  the  newly-discovered  evidence  has  been  discos 
since  the  trial.1*2     The  testimony  of  a   witness  known  before 

the  trial,  though  he  could  ool   be  found  t"  be  Bub] naed,  is 

qo1  Qewly-discovered  evidence.1*"  So  facts  known  to  the  party 
before  the  trial  bul  forgotten  by  him  do  ool  constitute  newly- 
discovered  evidence.1  '  And  facts  within  the  knowledge  of  an 
agenl  or  servanl  are  within  the  knowledge  of  the  principal.1*8 
Bu1  a  new  trial  may  1"'  granted  to  admil   in  evidence  an  in- 

128 Porstman  v.  Schulting,  38  Hun,   182;   Babcock  v.  P<  ■  Hun, 

347. 

Forstman  v.  Schultlng,  38  Hun,    182. 

Fall   Hro.»k  Coal  Co.,  ^7   Hun,  58  : 
N.  Y.  Supp.  572. 

i8i  People  \.  New  York  Super.  Ct,  10  Wend.  285;  Powell  v.  Jones, 
42  Barb.   24;    Glassford   v.    I  Hun.    II  Rep     !~:     31    X. 

Y.  Supp.  L62;  Halght  v.  City  of  Elmira,  12  App.  Div.  391,  59  X.  Y. 
Supp.  193. 

7andervoor1  v.  Smith,  2  Caines,  155;  Jackson  v.  Crosby,  12 
Johns.  354;  Losee  v.  Mathews,  61  X  V  627;  Haighl  v.  City  of  Elmira, 
42  App.  Div.  391,  59  N  Y.  Supp.  193.  Evidence  discovered  by  and 
within  reach  of  a  party,  after  close  of  the  evidence,  but  before  comple- 
tion of  the  trial,  and  submission  oi  the  case  to  the  jury,  is  not  newly- 
discovered  evidence.  Dodge  v.  New  York  &  W.  S.  S.  Co.,  6  Abb.  Pr. 
(N.  S.)    451,   37  How.   Pr.   524. 

i'>3  Ranous  v.  Trageser,  1  Wkly.  Dig.  25:  Hart  man  v.  Morning  Jour- 
nal Ass'n,  46  State  Rep.  403,  19  X.  Y.  Supp.  401. 

is*  People  v.  New  York  Super.  Ct.,  10  Wend.  285;  Wilcox  v.  Joslin, 
32  State  Rep.  423,  10  X.  Y.  Supn.  342.  But  where  many  years  have 
elapsed  since  the  occurrence,  the  failure  to  remember  may  be  excused 
and  a  new  trial  granted.     Huebner  v.  Roosevelt,  7  Daly,  ill. 

Weston  v.  New  York  El.  R.  Co..  42  Super.  Ct.   ( 10  J.  &  S.)  156. 
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Btrument  which  was  lost  al  the  time  of  the  trial,138  although 
paml  evidence^  of  its  contents  was  then  a  bul  the  mo- 

tion will  be  denied  if  a  Bearch  was  not  made  before  the  trial.138 
l'.  That  the  newly-d  ed  evidence  could  not  have  heen 

obtained  npon  the  former  trial  by  the  exercise  of  reasonable 
diligenci  Tims  if  the  evidence  was  known  of  at  the  time 

of  the  trial  and  ■  produced  because  it  was  not  deemed 

materia]  or  a  new  trial  will  not  be  granted.140    So 

a  new  trial  should  nol  \»-  granted  where  the  witnesses  relied 
<>ii  were  both  pr<  the  trial  and  the  party  made  0.0  in- 

quirii  ther  of  them  until  after  an  appeal  had  been  talon 

by  It  Ami  a  new  trial  Bhould  not  be  granted  where  a 

witness   for  the  applicant,  upon  the  trial,  who  was  the  only 
m   from  whom  such  evidence  could  !><•  obtained,  was  not 
interrogated  upon  thi  t,  even  though  before  the  trial  he 

denied   his  abil  I  the  evidence.1*2     So  the  fact 

•  be  witness  to  b  m  t In-  courl  room  at  the 

trial  and  sufficient  reason  for 

ili.-  motion   although   the   party  <li<l   not   know   what 

In   short,   newly-discovered 
■  be  witni  ::<  at  the 

ild,   l   Misc.  217,  20 

N     V 

■  (■r,  that  a 
i  rent  that  the  docu- 
from   that   produced 

111. 
1  :  N    v.  Supp.  307;  Mclver  v. 

Jackson   v.   Crosby,    12 
.  Hun    16,  31   N.  V.  Supp.  162;   Smith 

I,  47  N.  Y. 
Supp    J  p.   Div.   1^'..  50  X.  Y.  Supp.  618. 

16,    17   X.   Y.  Supp.  867. 

7  X.  Y.  Supp.  209. 
S 

2,    19   X.   Y.   Supp.  440;    Conable 
X.  Y.   Su 
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trial  and  with  ordinary  diligence  it  could  have  been  discovered 
what  facta  were  within  his  knowledge.1* 

:;.  Thai  the  aewly-discovered  evidence  is  material  t<>  the 
issue  .'iihI  goes  to  the  merits  of  the  case.  '  It  is  doI  Bufficienl 
thai  the  aewly-discovered  evidence  apply  t<>  aew  issues  to  be 
raised  by  an  amendmenl  of  the  pleadings 

t.  Thai  the  aewly-discovered  evidence  is  ao1  merely  cumu- 
lative."1    Cumulative  evidence  is  defined  as  "evident t  the 

same  kind  and  to  the  same  poinl  For  inatance,  additional 
evidence  to  Bupporl  a  poinl  which  was  the  Bubjecl  of  inquiry 
and  testified  to,  "ii  the  trial,  Buch  as  the  degree  of  injurs  to 
the  plaintiff  in  an  action  for  an  assault,  is  substantially  cumu- 
lative.1*" It  is  additional  evidence  to  Bupporl  the  Bame  point 
and  which  is  of  the  Bame  character  with  evidence  already  pro- 
duced.150    Newly-discovered  evidei ia  doI  cumulative  unless 

it  is  of  tlif  Bame  quality  or  deacription  given  <>n  the  trial  of  the 
action."3  If  aewly-discovered  evidence  relatea  to  any  fact 
proved  or  controverted,  whether  bearing  on  the  issue  directly 
or  collaterally,  it  is  cumulative,"1  but  facts  may  tend  to  prove 

the  B] proposition  and  yel   be  bo  dissimilar  in  kind  as  to 

afford  ao  pretense  for  Baying  they  are  cumulative.181  For  in- 
stance where  the  evidence  given  on  the  trial  as  to  a  certain 
matter  is  wholly  circumstantial  and  the  evidence  aewly-discov- 
ered is  positive  and  direct,  such  evidence  is  ao1  t - 1 1 1 1 ( 1 1 1 .- 1 1  i x- . - . ] "•  * 

144  Bridenbecker  v.  Bridenbecker,  75  App.  Div.  6,  77  N    V    Sup 
us Vandervoorl   v.  Smith.  2  Caines,   156;    Wilcox   v.  Joslin,  32   State 
Rep.   423.   10  N.   Y.   Supp.   342;    Alllger   v.    Mail    Print.   Assn.   47   State 
Rep    205,  19  X.  Y.  Supp.  584;   Reiffeld  v.  Delaware  &  H.  Canal  Co 

App.  Div.  G35,  47  N.  Y.  Supp.  226;  Litchfield  v.  Sisson.  43  Misc.  Ill, 
89   N.  Y.  Supp.  33S. 

146  Anderson  v.  Market  Nat.   Bank.  66  How.  Pr.  8. 

i4THalsey  v.  Watson.  1  Caines,  24:  Kring  v.  New  York  Cent.  &  H. 
R.  R.  Co..  45  App.  Div.  373.  60  N.  Y.  Supp.  1114;  Bastian  v.  Keystone 
Gas    Co.,  27  App.  Div.  584,  50  N.  Y.  Supp.  537. 

"8  14   Ene.    PI.  &   Pr.   812. 

i49Tripler  v.  Ehehalt.  28  Super.  Ct.   (5  Rob.)    609. 

iso  People  v.   New  York  Super.  Ct..  10  Wend.  285. 

i-i  Wilcox  Silver  Plate  Co.  v.  Barclay,  48  Hun,  54,  14  Civ.  Proc.  R. 
(Browne)    211.  14  State  Rep.  879. 

i- -  Leavy  v.  Roberts,  2  Hilt.  285;    Peck  v.  Hiler.  30  Barb.  655. 

153,  ir.4Guyot  v.  Butts,  4  Wend.  579. 
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N<  -v.  Evidence. 

idence  proposed  to  be  given  to  prove  new  facts  not 
proved  on  the  former  trial  Leemed  cumulative.158     The 

courts  of  th  ■.  evince  a  readiness  to  break  away 

from  this  role  imulative  evidence  which  seems  to  be 

more  honored  by  its  breach  than  its  observance.  It  lias  been 
held  repeatedly  thai  the  fact  that  the  newly-discovered  evi- 
dent !1"t  necessarily  afford  ground  for 
denying  a  motion  for  a  new  trial,1"  bu1  that  a  new  trial  may 
be  granted  where  required  by  substantial  justice.151  The  rule 
■npported  by  r<  ma  to  be  that  a  new  trial  may  be  grant- 
ed though  the  •  imulative  if  it  is  of  such  importance 
thai  it  will  probably  change  the  result.18"  Cumulative  expert 
opinion  is  nol  ground  for  a  new  trial.149 

;,    The  new!  I  evidence  must  be  of  such  a  degree 

■  ut.y  and  importance  aa  to  give  reasonable  ground  to 
believe  th.it  its  production  will  cause  a  differenl  resull  from 
thai  arrived  al  on  the  former  trial."'    Tims,  if  tin-  aewly-dis- 

;  evident  of  the  opinions  of  experts,  a  new 

trial  will  nol  be  granted 

The   general  rale  is  thai   newly-discovered  evidence  which 
merely  impeaches  the  credil  of  a  witness  examined  on  the  trial 

c.i:   ball  v.  Kill 

UK!  App.    Div.   373,   60 

N    V   Bupp    1114  -  N    Y-  SuPP-  666; 

i.    Div.   88,   4s    N.   Y.   Supp. 

Hun,  232,  21  State  Rep. 
20   N.  Y. 

Bn|  ■ 

N.   Y.   Supp.   274:    Benta 

v    ;,  ipp.  398;   Hagen  v.  New  York  Cent. 

&  ii  r.  y.  Supi 

Albany  R   I  Div.  166,  51  N.  Y.  Supp.  755. 

I;    Laing  v.  Rush,  50   State  Rep. 
v  v.   Industrial  Ben.  Ass'n,  79  Hun,  156, 
White  v.  Town  of  Ellisburgh, 
O'Harra  v.  New  York  Cent.  & 
H  71  State  Rep.  763,  36  N.  Y.  Supp.  567;  Moor- 

|  v  Webster   77  N.  V.  Supp.  1< 
Sullivan  r.  Dahlman,   I  R-    175.    See,  also,  Piehl  v.  Al- 

bany  R  51    N.  Y.  Supp.  755. 
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is  qo1  sufficient  ground  for  granting  a  new  trial;1"  bul  Buch 
rule  is  subject  to  .in  exception  where  the  evidence,  in  addition, 
has  intrinsic  probative  value,  as  where  the  main  objecl  of  the 
testimonj  is  to  contradicl  the  evidence  of  a  witness  oe  a  ma- 
terial issue.1'  A  new  trial  maj  I"-  granted  where  ;i  witness 
is  produced  who  states  thai  plaintiff  made  ;i  contradictory 
statemenl  to  him,1**  bu1  ;i  new  trial  will  nol  generally  be 
granted  to  admil  proof  of  admissions  '>l'  ;i  party  as  newly-dis- 
covered evidence,168  though  ;i  new  trial  may  be  granted  on 
such  ground,186  since  ool  necessarily  impeaching  the  veracity 
of  the  witness.  So  a  oew  trial  is  nol  usually  granted  because 
of  the  discovery  of  inconsistent  admissions  by  ;i  witness  who 
was  nol  a  party.161  And  ;i  new  trial  will  not  ordinarily  be 
granted  because  of  newly-discovered  evidence  of  perjury  of 
witnesses  where  proof  of  such  perjury  is  furnished  entirely  by 
confessions  of  such  witnesses  themselves.3  '  Bui  a  new  trial 
may  be  granted  <>u  the  ground  of  newly-discovered  evidence 
showing  that  the  witnesses  for  the  plaintiff  on  whose  testimony 

the  judgment  was  r< vered  were  guilty  of  perjury  and  that 

the  judgment  was  obtained  by  means  of  a  conspiracy  between 
the  plaintiff  and  one  of  her  attorneys.168  The  use  of  false 
testimony,  knowing  it  to  1"-  such,  is  ground  for  a  oew  trial, 
although  it  was  attacked  as  perjured  on  the  former  trial, 
if  it  affected  the  result,  notwithstanding  the  rule  as  to  cumu- 

"■•-  Hunn  v.  Hoyt,  3  Jolms.  255;  Rubenfeld  v.  Rabiner,  33  App.  Dlv. 
374.  54  N.  Y.  Supp.  68;  Corley  v.  New  York  &  II.  R.  Co..  12  App. 
Div.  409,  42  N.  Y.  Supp.  941.  See  Jackson  v.  Kinney,  14  Johns.  186, 
where  new  trial   was  allowed. 

'  Hess  v.  Sloane.  17  App.  Div.  585,  62  X.  Y.  Supp.  G66.  See,  also, 
Hagen  v.  New  York  Cent.  &  H.  R.  R.  Co.,  44  Misc.  540,  90  X.  Y.  Supp. 
125. 

164  Weber  v.  Weber.  5  X.  Y.  Supp.  178. 

165  Guyot  v.  Butts.    I   Wend.  579. 

leeGuyot  v.  Butts,  4  Wend.  579;  Oakley  v.  Sears.  24  Super.  Ct.  (1 
Rob.)    73.  1  Abb.  Pr.    (N.  S.)    368. 

'"■  Carpenter  v.  Coe,  67  Barb.  411.  But  see  Chapman  v.  Delaware,  L. 
&  W.  R.  Co.,  92  N.  Y.  Supp.  304. 

lesHoltz  v.  Schmidt,  44  Super.  Ct.  (12  J.  &  S.)  327;  People  v.  Mc- 
Guire.   2  Hun,   269.  4   T.  &  C.   658. 

loo  Nugent  v.  Metropolitan  St.  R.  Co.,  46  App.  Div.  105,  61  N.  Y. 
Supp.  476. 
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ed  Evidence. 


lative  newly-dis  A  conviction  of  perjury 

has  beeD  held  1  a  new  trial  will  be  granted  on 

the  ground  of  the  perju  >ut  the  decision  has 

beeD  followed  and  son.    A  fraudu- 

lent concealment  by  plaintiff  of  evidence  that  materially  affect- 
.--1  in.,  right  "f  .'  baa  been  held  ground  for  a  new  trial. 17- 

liut  a  new  trial  to  admit   evidence  i atradict  an  express 

admission  of  the  moving  party  will  not  be  granted. 

If  plaintiff  I  did  t"1'  personal  injuries  on 

tin-  ground  that  the  injuries  are  permanent,  a  new  trial  may 
be  granted  on  affid  owing  that  the  plaintiff  was  sub- 

stantially a  well  man  a  sin. ft  time  after  the  trial.174 

If  it  appears  that  the  moving  party  has  acted  in  a  transac- 
tion m  had  faith,  relief  should  n"t  I..-  granted  him.17''  nor  where 
the  granting  of  the  motion  would  result  in  the  perpetration 
,,t-  a  fraud  But  it  ii      i  objection  to  the  motion  that  the 

newly-discovert  •  thai  one  of  the  applicant s 

witnesses  on  the  fori  was  mistaken."1 

1931.     Surprise. 

,!id  for  a  aew  trial,  means  an  unexpected 

v  which  tli«-  ii  •  ''  the  party  may  be  in- 

ted,  and   which   arises  as  the   result   of  condi- 

•  which  he  v.  i  "it.  and  which  h old  not  foresee 

:i„d  avoid  by  the  of  ordinary  prudence."8     Surprise 

io  been  denned  as  an   unexpected  situation  of  a  party 

.,,„,  accident  or  mistake,  by  which  tin-  adverse  party 

or  legal  rights  not  consonant  with 

Ifarkowltz,  54  App.  Mv.  299,  •;•",  N.  Y.  Supp.  369. 

in  |  -  I.  &  S.)   3JT. 

Harris  v.   Ditaon,    ' 

rk   El.   R.   Co..   16   Wkly.   Dig.   271;    Brooks  v. 
Rl,  ;    Y.  Sum,.  179;  Corley  v.  New  York 

H.  Co.  V2  App.   Imv.    109,   12  X.  Y.  Supp.  941. 

Super.  Ct.   (19  J.  &  S.)    18. 
-ate  Rep.  319,  10  N.  Y.  Supp.  57. 
X.  Y.  Supp.  731. 

ii  v  Trials.  §§  84-86. 
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justice  or  equity.1  As  used  herein,  it  includes  accident  and 
mistake.  A  mw  trial  will  doI  be  granted  for  surprise  unless 
ii  appears  a  that  the  mistake  or  accidenl  w.is  such  thai  or- 
dinary prudence  could  nol  have  guarded  againsl  it:"'  b  thai 
the  mistake  was  ool  due  t<»  ignorance  of  the  law;  c  thai  the 
resull  will  probably  !"•  different  ii  a  oew  trial  is  granted; 
d  thai  the  applicanl  made  prompt  complainl  of  the  surprise; 
and  tli.-it  the  misfortune  could  ool  have  been  averted  by 
the  introduction  of  other  available  testimony,  by  a  continu- 
ance, or  by  a  voluntary  discontinuance.1*1  In  other  words,  a 
party  alleging  surprise  as  ground  for  relief  must  show  thai 
some  acl  prejudicial  to  him  has  been  done,  which,  with  proper 
inquiry  into  the  facts  of  the  case,  he  could  ool  have  anticipated 
and  againsl  which  he  could  not,  with  due  vigilance,  have  pro- 
tected himself.181    The  motion  is  addressed  very  much  to  the 

sound  discretion  of  the  court  which  will  be  exercised  i ord- 

i]iur  to  whether   it    satisfactorily  appear  thai   to  promote  the 
mils  of  justice  ;in  opportunity  Bhould  be  presented  for  intro- 
duction of  new  testimony.1"    The  surprise  must  relate  to  ma- 
terial matters,18*  and  must  be  upon  the  facts  and  ool  on  qu 
tions  of  law.188     Furthermore,  the  surprise  must  qoI  be  as  to 

'•■it  Bnc.  PI.  &  it.  722.    The  practice  allowing  new  trials  on  the 

ground  of  surprise  Includes  only  matters  of  fact  required  to  be  sus- 
tained by  affidavits  or  other  proofs  bringing  forward  circumstances  not 
appearing  upon  the  trial  and  tending  to  show  thai  by  contrivance  or 
design,  or  some  unex]  currence,  the  party  making  the  applica- 

tion  lias    been    prevented    from    bringing   forward    his   proof  and    trying 
the  cause  as  he  may  have  had  the  ability  to  do  it.  or  th:it  he  has 
misled   by   some   unanticipated    circumstance   first   arising   during    the 
progress  of  the  trial.     Woolley  v.  Stevens,  17  Wkly.  Dig.  382. 

is"  Surprise  is  not  ground  for  a  new  trial  where  the  parties  asking 
for  relief  have  been  guilty  of  laches  in  not  making  inquiry  as  to 
facts  of  which  they  were  apprised  by  the  pleadings.  Soule  v.  Ooster- 
houdt.  20   Wkly.  Dig.  67. 

tsi  14  Enc.  PI.  &  Pr.   723. 

182  Craig  v.  Fanning.  6  How.  Pr.  336. 

183  Tyler  v.   Hoornbeck,  4S   Barb.   197. 

is*  McClave  v.  Gibb,  11  Misc.  708,  63  State  Rep.  458,  31  N.  Y.  Supp. 
1130. 

lN"'  Madison   University  v.   White,   25  Hun.  490;    Perkins  v.  Brainerd 
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the  resull  of  the  Buit.  For  instance,  the  ground  of  surprise  is 
i,,.t  available  where  the  party,  oot  being  misled  by  his  oppo- 
nent, did  qoI  present  the  evidence  because  he  thought  it  would 
qo1  affect  the  result  or  was  oo1  try  fur  his  success,  the 

surprise  in  such  case  being  rather  in  the  result  of  the  suit.186 
.  n,  w  trial  will  not  be  granted  on  the  ground  that  the  plain- 
tlt-,  prised  by  the  ground  of  objection  taken  at  the  trial 

and  did  not  come  prepared  to  .< I  n.lsT     Nor  will  a  new  trial 

,,.,1  for  surprise  because  the  party  was  misled  by  an  inti- 
„,.,•  tl urt  as  to  the  state  of  the  issue  or  as  to  its 

disposition 

As  to  evidence.     The  question  of  surprise  arises  where 

tll,  .  o  the  allegations  of  a  pleading  and 

the  pro  '  unexpected,  though  compe- 

,,.„,    ,.  institute  Buch  rarprise  as  calls  for 

.,  m".w  trial."*     Th«  si  rule  is  that  a  new  trial  will  not 

be  granted  on  the  ground  of  surprise  if  the  evidence  is  within 
,1,.  \  claim  ..)'  Burprise  cannot  be  predicated  on  evi- 

,,,.,  ^mination  of  the  moving  party 

and  hie  nor  on  the  unexpected  Btrength  of  the  op- 

poaing  testimoi  the  unexpected  effecl  produced  by 

.,,1  of  the  court  -     a  new  trial  will 

-  iPp.   230.     But 
ruling  of  the 

jad  equired  a  ;' 

Stone,  4y 

v     Y     Supp.   914;    Northampton 
in*    ^     K  Fol,owed   m 

Emu 

,.  33   N.   Y.   69.     AN  here 

' inability ! °  pr°; 

,t-.  nested,  a  new  trial  will 

'NY  Supp 
,,.  10  N.  T  Supp. 

N.  Y.  Supp.  o07. 

J.  &  S.)  513. 

- 

N.  y.  Supp.  ;        ate  Rep.  446. 
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not  be  granted  on  the  ground  of  Burprise  because  the  action 
was  determined  on  an  unexpected  poinl  concerning  which  evi- 
dence, though  available,  was  qoI  produced.  And  the  I 
thai  plaintiff  and  his  counsel  led  defendanl  to  believe  that  cer- 
tain facta  would  be  admitted  or  no1  seriously  disputed  al  the 
trial,  bo  thai  be  waa  induced  to  omil  preparing  evidence,  is 
in.t  such  surprise  as  calls  for  a  new  trial  where  there  ia  do 
fraud  oor  positive  stipulation.1  So  a  party  cannol  have  ;i 
new  trial,  on  the  ground  of  surprise,  to  enable  him  t"  rebul 
testimony  winch  he  waa  aware,  before  the  former  trial,  tnighl 
be  introduced.191  Bui  Burprise  may  consial  in  te8timony  which, 
although  admissible  under  the  pleadings,  is  do1  teatimony  thai 
,-i  practitioner  of  ordinary  prudence  could  have  anticipated.19' 
And  the  rejection  of  a  deposition  on  the  ground  of  mianomer 
of  the  deponenl  may  warranl  ;i  new  trial  for  Burprie 

As  to  witnesses.     A  new  trial  may  be  granted  it*  a  wit- 

ueaa  of  the   moving   party   was  abaenl    under  circumatai 

which    were    tn»t    due   to   any    negligence    of   the   applicant,    ami 

the  better  rule  vrms  t . .  be  that  it  is  imt  a  condition  to  granting 
the  rdici'  that  the  witness  should  have  been  Bubpoenaed  pro- 
vided he  was  notified  and  promised  to  attend.1  A  new  trial 
shmild  he  granted  where  a  witness  wh<>  is  in  attendance  al>- 
seMts  himself  shortly  before  the  case  is  called,  especially  where 
he  has  been  regularly  subpoenaed,80"1  hut  the  absence  of  wit- 

nesses  who  were  known  to  be  absenl  at  the  tii f  the  trial 

is  not  such  surprise  as  authorizes  a  new  trial  where  the  party 
took  no  incisures  to  enforce  their  attendance.1  '     If  course,  if 

Dillingham  v.  Flack,  43  State  Rep.  806,  IT  X.  Y.  Supp. 

i"' Taylor  v.  Harlow,  11  Hew.  l'r.  285;  Chamberlain  v.  Lindsay.  1 
Hun.  231.  4  T.  &  C.  23.  But  see  Continental  Nat.  Bank  v.  Adams.  67 
Barb.  31S,  4  Hun. 

i»7  Meakim  v.  Anderson,  11  Barb.   21". 

issRubenfeld  v.  Rabiner.  33  App.  Div.  374.  54  X.  Y.  Supp.  68. 

i"' Hays  v.  Phelps,  3  Super.  Ct.    (1  Sandf.)   64. 

200  See  Smith  v.  Lidgerwood  Mfg.  Co..  60.  App.  Div.  467,  69  X.  Y. 
Supp.  975.  Contra,  Tigue  v.  Annowski.  24  State  Rep.  931,  7  X.  Y. 
Supp.  9. 

-"i  Ruggles  v.  Hall,  14  Johns.  112;   Tilden  v.  Gardinier.  25  'Wend.  663. 

-"-Brady  v.  Yaler.tine.  3  Misc.  19,  50  State  Rep.  570,  21  X.  Y.  Supp. 
776. 
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absent,  the  party  should  move  for  a  postponement 
or  to  withdraw  a  juror.1       Where  one  subpoenaed  to  produce 

that  he  did  not  have  it  until  the 
ln.,l   ,|.  authorizing  a  aew  trial.204     A  new  trial 

wl\\   n0l  inted  on  th  rprise,  which  arose 

[rem  the  production  of  an  unexpected  witness  I rtain  facts, 

mpeach   wh     •  tion   had   been   made,   and  the 

I   :1I1  a]  •  i   witness,  whose  impeachment 

had  \,,1  a  oew  trial  will  uol  be  granted 

■  Ey  as  he  had  prom- 
oted because  of  the  calling 
.Ution  of  a  promise  doI  to  call  him.201     So 

""•Pria asl0ned1^ 

th«  sudden  insanity  oi  a  witness  developed  durmg  the  trial. 

Mistake  of  witness.     The  better  rule  Beems  to  be  that 

nted  I auseofa  mistake  in  the  testi- 

rcumstances  render  .1  probable 
thMth..   n  ded   the   verdict,*"   though   it    has    »een 

heW  ,,  ,,i  W1n  nol  l-  granted  on  an  affidavil  by  a 

on  his  examination, 

and  explaining  and 

Absence  of  counsel.     A  of  counsel  at  the  trial  is 

ranting  a  new  trial  1 ause  of 

,  rmania  R  Ins.  Co., 
23  N.   Y.  Supp.  684. 

(15J.&S.)   28o. 
61,  59  State  Rep.  540,  29  N. 

Followed  in  Huson  v.  Egan,  25 

I  Caines    129.     Followed  in  Mer- 
Ins.  Co.,  2  Caines,  uv. 

fl«     2  Caines    129,  Colem.  &  0.  Cas. 
TTTc  ^  384     Smith  v.  Osborn,  45  How. 

:;inU;   ;.  ■       Rep    85.     See,  also,  ante,  p.  2693. 

1>r  Murray,  i  >»aie  nep. 
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Motion  to  adjourn  or  to  withdraw  juror.  A  new  trial 
will  qoI  be  granted  on  the  ground  of  Burpriae  onleaa  the  party, 
;,t  the  time  of  the  surprise,  calls  the  attention  of  the  eourl 
thereto  ;m<l  applies  either  for  a  postponement  or  to  withdi 
m  juror."1  Thus  if  plaintiff  is  surprised  bj  evidence  which 
he  is  not  prepared  to  rebut,  he  should  move  for  an  adjournment 
or  for  leave  to  withdraw  ;i  juror  or  '-Is.-  he  is  nol  entitled  I 
new  trial  on  the  ground  of  surprisi  A.n  exception  t..  this 

rule  has  been  made,  however,  where  reliance  was  placed  on 
statements  made  by  the  opposing  counsel  before  the  tria 
and  where  a  statement  by  the  court  misled  counsel  into  a  be- 
lief that    it    was  not    necessary   to   introduce   any   evidence   in 

denial    of  a   certain   matter  as   t«>   which   th mplainl    i 

sili  '  i  where  the  party   is  informed  by  the  court   that 

he  should  have  been   prepared   in  sdvi  meet   tli<-  proot 

permitted  by  an  amendment  of  a  pleading,  it  is  not  n< 

that  a  postponement   be  sought  h  ruling,  it'  correct, 

would    require    the   denial    of   a    motion    t"    postpom 

course,  it'  defendant  is  surprised,  he  cannot  move  to  withdraw 

a  juror  but  it  is  sufficient  that  hi  itponement. 

§  1932.     Defects  in  pleadings. 

A  mntii>n  for  a  new  trial  cannot  be  based  on  the  ground  "i 
defecl  ive  pleadings. 

§  1933.     Failure  of  court  to  file  decision. 

1  f.  on  a  trial  by  the  eourl  of  a]  »f  fact  or  of  law,  its 

Rubenfeld  v.  Elabiner,  33  App.  D  ;  N    V    Bui  ; 

\    Oosterhoudt,  20  Wkly.  i  r  \    Fourtn  Na1    Ban! 

How.  l'r.  542;    Van  Tassel]   v.  New   York,   L   E.  &:  W    R    0      I 
312,   i^  State  Rep.  782,  20  N.  Y.  Supp.  715;    Harvej    \    Fargo,  91   N.  Y. 
Supp.   84. 

Dizson    v.    Brooklyn    Heights   R.   Co..   68   App.  74  N     Y. 

Supp.    19. 

214 Tyler   v.    Hoornbeck.    4S    Barb.    107;    Continental    Nat.    Bank    v. 
Adams,  67  Barb. 

ziBMerritt  v.  Mayfleld,  89  App.  Div.  170,  85  N    Y.  Supp.  801. 

nats  v.  New  York  Dock  Co.,  99  App.  Div    187,  90  N    Y.  Supp.  878. 
216  Meyer   v.   McLean,   1  Johns.  509;    Sargent  v.  ,  5  Cow.   106. 
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ART.    IV.      MOTION    AFTER    TRIAL   OF   SPECIFIC    QUESTIONS    IN 
AN    EQUITY   ACTION. 

A.     TRIAL  BY  JURY. 

|ip>\  talon,  ^  1950. 
General  Rules  of  Practice,  §  1951. 

plication, 
Hearing,  ?  l  I 
\  1954. 

B      TRIAL  BY  REFEREE 

ART.  V.     ORDER. 

N. .  enity,  form,  and 

In. 
Ai 
ART.    I.      MOTION    ON    MINUTES  OF  TRIAL  JUDGE. 

1934.     Code  provisions. 

I  0f  the  Code  provides  that  "the  judge  presiding 
ai  a  trial  by  a  jury  may,  in  his  discretion,  entertain  a  motion, 
made  apon  his  minutes,  at  the  Bame  term,  to  se1  nside  the  ver- 
dict, or  a  direction  the  complaint,  and  -rant  a  new 
•     ,l.  upon  ""•  verdict  is  for  excessive 

ifficient  damages,  or  otherwis ninny  to  the  evidence 

contrary  to  law."     It   will   be  noticed  that   this  provision 
applies  trial  by  a  jury.'     Section  1003  of  the  Code 

permits  a  motion  for  a  new  trial  on  the  judge's  minutes  after 
a  trial  by  jury  of  one  or  more  specific  questions  of  fact,  aris- 
ing on  the  n  an  equity  action  triable  by  the  court.2 

,  Kulghl  W.    Lithographing  Co..  141  N.  Y.  404;   Rosen- 

Qnel||  v.  can  N.  Y.  Snpp.  Ill;  Simpson  v.  Hefter, 

:s2. 
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Ait    I      Motion  on  Minute*  of  Ti 

§  1935.     Where  complaint  is  dismissed. 

Formerly  ;i  new  trial  could  do1  l>"  ordered  «'ii  the  judge  - 
minutes  if  there  was  n<»  verdict  bul  the  complainl  was  dis- 
missed,8 but  BectioD  999  of  the  Code  expressly  provides  other- 
wise since  its  amendmenl  in  1889.  If  there  is  a  dismissal  of 
the  complaint,  the  motion  can  be  heard,  however,  only  on  ex- 
ceptions.* 

§  1936.     Time  for  motion. 

The  motion  musl  !"■  made  .it  the  same  term  of  court  the  trial 
is  had."  The  motion  cannol  be  made  after  the  expiration  of 
the  term  even  where  the  trial  judge  has  bo  directed,*  or  a 
special  term  order  grants  leave  to  do  S".:  If  the  motion  is 
made  at  a  later  term,  however,  by  consent,  the  court  has  juris- 
diction tu  ;i<-t.s  The  motion  is  usually  made  .-it  the  close  of 
the  trial  immediately  after  the  verdict  is  announced  in  which 
case  the  judge  may  direct  a  hearing  <>n  a  later  day  in  the 
term  or  even  on  a  day  in  a  Bubs<  quent  term. 

§  1937.     Notice  of  motion. 

Written  notice  of  motion  need  not  be  given  where  the  mo- 
tion is  brought  on  immediately  after  the  rendition  of  the  ver- 
dict.9 But  a  notice  of  motion  should  be  given  or  an  order  to 
show  cause  obtained  if  the  motion  is  n<>i  made  ;it  the  close  of 
the  trial  unless  the  attorneys  agree  on  some  day  Eor  the  hear- 
ing. 

8  1938.     Grounds  of  motion. 

O 

The  motion   must    be   based   (a)   on   exceptions  or   on   the 

8  Van  Doren  v.  Horton,  19  Hun.  7;  First  Nat.  Bank  of  Union  Mills  v. 
Clark.  42  Hun,  90. 

*  Snelling  v.  Yetter,  25  App.  Div.  590. 
5  Code  Civ.  Proc.  §  999. 

c  Thayer  Mfg.  Jewelry  Co.  v.  Steinau,  58  How.  Pr.  315. 
Mbbotson  v.  King.  42  Super.  Ct.   (10  J.  &    S.)   207;  Rollins  v.  Sidney 
B.  Bowman  Cycle  Co.,  96  App.  Div.  365,  89  N.  Y.  Supp.  289. 
s  Courtney  v.  Baker,  60  N.  Y.  1,  7. 

9  Pharis  v.  Gere,  107  N.  Y.  231,  233. 
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ground  b  thai  the  verdict  is  for  excessive  or  insufficient 
damages  or  c  that  the  verdicl  is  contrary  to  the  evidence 
or  d  that  the  verdict  is  contrary  to  Law.  The  Cod."  section  as 
amended  nullifies  a  former  decision  that  a  new  trial  cannot 
be  granted  on  th  >  minutes  because  the  verdict  is  con- 

trary to  the  instructions  of  the  court,  i.  ,■.,  contrary  to  law.10 
It  has  been  held  thai  th.-  judge  cannol   grant  a  new  trial  on 

numerated  in  section  999  of  the 
Code  as  jual  mentioned11  though  there  is  authority  to  the  con- 
trary."  A  new  trial  has  been  granted  on  the  judge's  minutes 
because  of  improper  remarks  of  the  trial  judge,"  and  also  be- 
cause the  judge  propounded  improper  questions  to  witness 
A  motion  based  "ii  the  ground  of  surprise  cannol  In-  made  on 
tin-  judge's  minut  tn  a  motion  based  on  irregulari- 

ption   or   based   on   newly-discovered 
evidence      A  new  trial  cannot  he  granted  except   for  matters 

:ceptions    taken    on    the    trial    where    both    parties 
n  a  requesl  for  tin-  direction  of  a  verdict.18     The 
judge  oughl  to  examine  the  correctness  of  his  rulings  on  the 
trial 

Stating  grounds   in  motion.     The   motion   should   state 

ground  or  grounds  of  the  motion,1'  since  if  it  is  does  not 
ami  the  motion  i^  denied,  the  ruling  will  not  he  reviewed  in 

tile     appellate     ill', 

rinson  14. 

•if    \     \\  .  Misc.  179,  26  N.   Y. 

3.     Inasmuch  as  section  1002 
•  not   specified   in   the   last  three 
the  special  term,   this  rule 
y   with   I I 
.aipaml!  U.   R.  R.  Co.,  39  State  Rep.  445, 

II  N    v    Bnp] 
i    Davison  v.  Hei  Lpp.  Div.   102. 

'.     Third  Ave.  R    Co.,  38  App.  Div.  234,  57  N.  Y.  Supp.  1134. 
21   Hun.  114. 

in,  539,  53  State  Rep.  289,  23  N.  Y.  Supp. 

j  lain.  L0  Abb.  X.  C.  28. 
Kelly,  5  Wkly.  Dig.  32. 
iy    v.    N'.-'.v    York    Floating    Elevator    Co.,    13    Wkly.    Dig.    140; 
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§  1939.     Stenographer's  notes  treated  as  minutes  of  the  judge. 

The  notes  of  as  official  stenographer  <t  assistanl  stenograph- 
er, taken  a1  a  trial,  when  written  ou1  ;it  Length,  may  \»-  treat- 
ed, in  the  discretion  of  tin'  judge,  as  minutes  of  the  judge  upon 
the  trial  for  the  purposes  of  a  motion  for  ;i  new  trial80  The 
error  complained  of  cannol  !>••  Bhown  by  affidavits  or  other 
papers,  but  must  be  apparent   from  such  minutes. 

§  1940.     Who  may  grant. 

The  judge  of  any  courl  of  record,  including  a  county  judge, 
has  power  to  granl  a  new  trial  on  his  minutes.21  County 
courts  may  granl  new  trials  <>n  motions  made  on  their  own 
minutes  even  in  an  action  originating  in  a  justice  court." 

§  1941.     Discretion  of  judge. 

It  is  iii  the  discretion  of  the  trial  judge  whether  he  slull 
hear  the  motion  on  his  minutes  or  direcl  it  to  be  heard  on  a 
case  and  exceptions,28  bu1  it  is  the  usual  and  better  practice 
not  to  hear  the  motion  on  the  minutes  where  the  questions  in- 
volved are  doubtful  or  complicated."  Whether  the  motion, 
it'  heard,  shall  be  granted,  also  rests  to  a  large  extenl  in  t }i<- 
discretion  of  the  trial  judge  excepl  where  the  motion  is  based 
on  exceptions  or  on  the  ground  thai  the  verdid  is  contrary 
to  law. 

§  1942.     Exceptions  as  a  condition  precedent. 

An  exception  is  not  necessary  to  authorize  a  review  on  the 
judge's  minutes  of  alleged  error  in  the  charge28  or  in  rejecting 

Hinman  v.  Stilhvell.  34  Hun,  178.  This  rule  does  not  apply,  however, 
where  enough  appears  to  show  what  was  the  ground.  Cowles  v.  Wat- 
son, 14  Hun,  41. 

20  Code  Civ.  Proc.  §  1007.  Notes  need  not  be  filed  as  motion  papers 
on  which  order  is  based.  Schlotterer  v.  Brooklyn  &  X.  V.  Perry  Co., 
L02  App.  Div.  363,  92  N.  Y.  Supp.  674. 

-i  Kenner  v.  Morrison,  12  Hun,  204. 

•^  Hinman  v.  Stillwell,  34  Hun,  178. 

23  Magnus  v.  Buffalo  R.  Co..  24  App.  Div.  449,  4S  X.  Y.  Supp.  490. 

-■'  Hinman  v.  Stillwell,  34  Hun,  178. 

-•->  Bronson  v.  Xew  York  Cent.  &  H.  R.  R.  Co..  24   App.   Div.   262,    IS 
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or  receiving  evidence.     And  the  better  rale  seems  to  be  that 

the  omission  to  move  for  a  nonsuit  or  a  directed  verdict  and 

pi  to  the  ruling  thereon  does  do1  preclude  a  motion  to 

a8ide  the  verdid  on  the  ground  of  the  insufficiency  of  the 

that   the  verdict   is  contrary  to  law  or  on  any  of 

th(.  0ther  groun<  in  section  999  of  the  Code,26  though 

made  to  distinguish  between  a  verdict 
gupported  by  "no"  evidence  and  a  verdict  againsl  the  evi- 
den<  3  diet    improperly  influenced  by  a   misdirec- 

tion of  the  judge  or  by  prejudicial  statements  will  be  set  aside 
though  no  exception  was  taken  al   the  trial.28 

ART.    II.      MOTION    FOR    HEARING    BY    APPELLATE    DIVISION. 

1 13.     Alter  trial  by  jury. 
The  Code  pi  "Upon  the  application  of  a 

part}    who  baa  taken  one  or  i  :eptions,  the  judge  pre- 

,ry.  may,  in  his  discretion,  at  any  time 
during  the  "1"r  t0  '"•  entered,  that  the 

p  be  heard,  in  the  first  instance,  by  the  ap- 
pellate dh  •;"-'  ■  and  tha1  -i1"1-""-"1  be 

ded  in  the  tneanti At  any  time  before  the  hearing 

..  may  i  ,|  or  modified,  upon 

sonrt,  by  the  judge  who  made  it,  or 

„  maj  "■">'■  °y  tbe  court'  :,t  any  term 

,1,.  iel   aside,  the  exceptions 

must  be  heard  upon  i tion  for  a  uew  trial,  which  must  be 

decided  by  the  appellate  division.     The  motion  is  deemed  to 

Dovale  v.  Ackennan 

goes  on  the  theory  that  if 

rdict  is  "contrary  to  law    within 

N.Y.Snpp.  405;  Picard  v.Lang, 

Supp.  229.     Followed   in   Mitchell  v. 
S.  Y.  Snpp.  623.     Contra,  Peake  v.  Bell,  7 

72  Hon.  425;  Steinan  v.  Schener,  15  App.  Dlv. 

^pp.  Dlv.  402,  48  N.  Y.  Snpp.  760. 

N    v    Prac — 171. 
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have  been  made  when  the  order  was  granted;  and  either  party 
may  aotice  it  for  hearing  at   the  appellate  division,  upon  the 

exceptions."88     It   will  be  ooti 1  thai  tins  provision  applies 

only  to  a  trial  by  jury,  '  though  it  is  immaterial  thai  the  trial 
h\  jury  is  merely  of  issues  arising  in  an  action  triable  by  the 
court.  '  Where  a  "special"  verdicl  is  rendered,  the  trial 
judge  cannol  send  the  motion  for  judgmenl  on  Buch  verdict, 
with  the  exceptions,  to  the  appellate  division  to  be  heard  there 
in  the  firsl  instance 

Care  should  be  taken  to  distinguish  the  procedure  from  thai 
where  a  verdid  is  directed  subjecl  to  the  opinion  of  the  ap- 
pellate division  which  practice  has  1 n  considered  in  a  pre- 
ceding volumi 

A  late  case  holds  thai  the  appellate  term,  in  the  firsl  depart- 
ment, has  no  jurisdiction  to  entertain  the  motioi 

Exceptions  only  can  be  ordered  heard.  It  is  excep- 
tions only  thai  can  l>"  Ben1  in  the  firsl  instance  to  the  appel- 
late division.8* 

Necessity  of  verdict.     Prior  to  the  amendmenl  of  1882, 

tl rder  could  do1  be  made  unless  a  verdid  had  been  ren- 
dered l»ut  now  such  an  order  is  proper  where  th mplaint 

has  l n  dismissed  or  a  aonsuil  granted. 

Discretion  of  trial  judge.     Whether  exceptions  shall  be 
so  tried  rests  in  the  discretion  "I*  the  trial  judge.88     Tt  is  only 
when  the  judge  deems  the  exceptions  taken  by  the  unsucc< 
ful  party  to  be  of  sufficienl  importance  thai  he  will  direct  a 

-    Code  Civ.  Proc.  §  1000. 

MacNaughton  v.  Osgood.  114  X.   V.   oil. 
3i  Code    Civ.    Proc.    §    1003.     Issues    in    divorce    suit.     Carpenter    v. 
Carpenter,  30  State  Rep.  955.  9  N.  Y.  Supp.  583. 

32  So  held  under  the  old  Code.     Griswold   v.  Dexter,  62  Barb.  648. 

33  Volume  2,  p.  2288. 

33a  Dickson  v.  Manhattan  Ry.  Co.,  91  N.  Y.  Supp.  36. 

-••Post  v.  Hathorn,  54  N.  Y.  147;  Cronk  v.  Canfield,  31  Barb.  171. 

ss  Lake  v.  Artisans'  Bank,  3  Abb.  Dec.  10.  3  Abb.  Pr.  (N.  S.)  209,  3 
Keyes,  276. 

36  Beattie  v.  Niagara  Sav.  Bank,  41  How.  Pr.  137.  Objection  to  re- 
fusal cannot  be  first  urged  in  the  court  of  appeals.  Wyckoff  v.  De 
Graaf.  98  N.  Y.  134 
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Appellate  Division. — After  Trial  by  Jury. 

motion  for  ;t  Dew  trial  to  be  first  heard  in  the  appellate  divi- 

Obtaining  hearing  by  stipulation.     The  parties  cannot 

stipulate  for  a  hearing  of  exceptions  in  the  first  instance  at 
the  appellate  division  anfer  power  on  such  court  to 

bear  1 1 » « -  exceptioi 

Power  of  county  court.     A  county  court  cannot  order 

ptiona  to  be  first  heard  in  tin-  appellate  division." 

Effect   of   prior   hearing  of  exceptions   at  trial  term. 

Though  the  decisions  are  not  entirely  harmonious,  yet  the  rule 
seems  to  I"-  that  if  a  motion  for  a  new  trial  is  made  on  the 
judge's  minutes,  on  exceptions  taken,  and  denied,  the  excep- 
tions cannot  thereafter  be  ordered  to  be  heard  in  the  first 
instance  at  the  appellate  division,  though  they  may  where 
th.-  motion  on  the  mimr  nol   founded  on  exceptions.40 

Ordering  hearing.     It    it    is  desired  thai   judgment  be 

suspended  during  the  hearing  of  the  exceptions,  the  order  must 
provide  therefor."  An  order  suspending  the  entry  of  judg- 
ment may  be  afterwards  modified  at  special  term  held  by  an- 
other judge  by  allowing  judgmenl  to  be  entered.42  The  usual 
mi.  where  it  is  thoughl  advisable  that  the  prevailing  party 
Bhould  have  security  on  his  verdict,  is  to  permit  him  to  enter 
judgmenl  eurity  only.4*     The  order  should  not 

provide  f..r  servi t'  a  noti >f  appeal,  since  judgment  being 

suspended  until  the  hearing,  there  is  nothing  to  appeal  from.44 
A  formal  order  must  he  entered.48     Aii  oral  direction  is  insuffi- 

rnlsh,  16  N.  V    602;   Molony  v.  Dows,  9  Abb.  Pr.  86,  18 
How    Pr 

-  I  .  lT.il' 

•  !  I  tronkrite,  l"  Hun    574. 

,  v    Werner    Bl   lint..  561,  31   N.  V.  Supp.  47.  which  reviews 

i    1 1 

..  i  Stafford,  103  N.  Y.  274,  282. 

i    I  .  Pr    (2d  E 

..  Battereby  v.  Collier.  :;4  App.  Div.  347,  "4  X.  Y.  Supp.  363. 
i    Dnder  the  old   Code  the  rule  was  different.    Webster  v.  Cole,  17 
Hun 
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cii'iit.'"  Bui  the  minutes  of  the  trial  Bigned  by  the  clerk,  and 
containing  ;i  Btatemenl  thai  defendant's  exceptions  are  to  be 
heard  by  the  appellate  division  in  the  firsl  instance,  and  entry 
of  the  judgmenl  suspended  in  the  meantime,  constitute  a  pari 
of  the  record,  and  are  a  sufficienl  certification  of  the  entry  of 
the  accessary  order  for  hearing  the  exceptions.41 


Form  of  order. 

[Title  of  action.]  At  a  trial  term,  • 

The  above  action  having  duly  come  on  for  trial  in  its  regular  order 

on  the  calendar  of  this  court,  before  Hon.  ,  and  a  jury,  at  a  trial 

term  of  this  court  held  at  the  courl  houBe  in  the  city  of ,  on  the 

day  of ,  19i) — ,  and  the  jury  having  rendered  a  verdict  on 

such  trial  in  favor  of ,  and  th  i  having  duly  excepted  to 

certain  rulings  made  by  said  Justice  on  said  trial;    Now,  on  motion  of 

,  attorney   for  [and  after  hearing  in  opposition 

thereto] : 

Order. mi.  that  the  exceptions  taken  by  .  on  the  trial  of  this  ac- 
tion, be.  and  the  same  hereby  are,  directed  to  be  heard,  in  the  first  in- 
stance by  the   appellate   division   of   the   supreme  court,  and   that   the 

entry  of  judgment  be,  and  the  same  is,  hereby  suspended  until  .4S 

[Date.]  Enter:    [signature  of  judge  by  Initials 

of  name  and   title.] 

Vacating  order.     As  already  stated,  the  order  may  be 


revoked  or  modified,  on  notice,  in  courl  or  ou1  of  court,  by 
the  judge  who  made  it  •.  or  it  may  be  se1  aside  for  irregularity, 
by  the  court.  a1  any  term  thereof.  Bui  the  provision  that  the 
order  may  be  revoked  or  modified  by  the  judge  who  made  it 
does  not  preclude  the  power  of  a  special  term  held  by  any 
judge  to  revoke  or  modify  it.*9  The  order  may  be  vacated  at 
special  term,  and  permission  given  to  move  for  a  new  trial 
upon  a  ease  and  exceptions  at  special  term.60 

« Fifth    Ave.   Bank   v.    Forty-Second    St.   &   G.    St.    Ferry   R.   Co..    6 
App.  Div.  567,  40  N.  Y.  Supp.  219. 

*7  Sedgwick  v.  Mary.  24  App.  Div.  1,  49  N.  Y.  Supp.  154. 

48  For  another  form,  see  Brooke  v.  Tradesmen's  Nat.  Bank,  68  Hun, 
129,  22  N.  Y.  Supp.  633. 

49  Long  v.  Stafford,  103  N.  Y.  274,  282. 
so  Post  v.  Hathorn,  54  N.  Y.  147. 
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Hearing.     The  motion  before  the  appellate  division  is 


an  enumerated  one  to  be  brought  on  on  eight  days'  notice  after 

filing  of  oote  of  The  moving  party  should  prepare 

and  Berve  the  proper  papers  for  argument  and  if  he  does  not 

do  bo  the  opposing  party  is  entitled  to  a  denial  of  the  motion 

by  default.83     The  hearing  must  be  on  a  ease  and  exceptions, 

or  a  bill  of  exceptions. 

only  questions  of  Law  are  reviewable,88  i.  e.,  the  questions 

I  by  the  exceptions  appearing  on  the  record.84     Questions 

0f  foci  are  concluded  by  the  verdict,  and  hence  the  question 

as  to  whether  the  verdict   is  against  the  evidence  or  is  ex- 

r  inadequate  cannot   be  reviewed.88     So  if  a  verdict 

been  directed  and  do  exceptions  taken,  the  sufficiency  of 

the  e\  idence  to  take  the  case  to  the  jury  cannot  be  considered.58 

The  appellate  division  has  power  only  to  award  a  new  trial 

or  to  direct  a  judgment  on  the  verdict.87 

1944.     After  interlocutory  judgment. 

The  Code  g  1001  provides  as  follows:  "Where  the  deci- 
sion or  report,  rendered  upon  the  trial  of  an  issue  of  fad  by 
the  court,  without  a  jury,  or  by  a  referee,  directs  an  inter- 
locutory judgment  to  be  entered,  and  further  proceedings 
must  be  taken,  before  the  court,  or  a  judge  thereof,  or  a  ref- 
eree,  before  a  final  judgment  can  be  entered,  a  motion  for  a 
oew  trial,  upon  sceptions,  may  be  made  at  a 

of  the  appellate  division,  after  the  entry  of  the  inter- 
tory  judgment,  and  before  the  commencement  of  the  hear- 
th, -nun.     The  time  within  which  the  party  must 
except,  for  that  purpose,  to  a  ruling  of  law  made  upon  such 

»i  Rules  38  to  41  of  General  Rules  of  Practice. 

State  Rep.  763,  43  Hun,  441.     See,  also,  Rule  41 
of  General  Rules  of  Practice. 

Hot  hklna  v.   Hodge,  38  Barb.  117;  Martin  v.  Piatt,  51  Hun,  429,  4 

N\  Y.  Bupp. 

M  Amy  v.  Stein.  48  Super.  Ct.   (16  J.  &  S.)    512. 

■    irtla  v.  Wheeler  &  Wilson  Mfg.  Co.,  141  N.  Y.  511. 
n  Purchase   v.   Matteson.   2.:   X.   Y.   211.     It  cannot   dismiss  the  com- 
plaint on  the  n  .Matthews  v.  American  Cent.  Ins.  Co.,  154  X.  Y. 

4  1'.' 
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ii      Motion  for  Hearing  bj 

n  trial,  by  tin-  judge  or  the  referee,  after  the  close  of  1 1  * •  - 
timony,  ra  ten  days  after  Bervice  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judg- 
ment thereupon.""  This  Bection  applies  only  to  interlocutory 
as  distinguished  from  final  judgments."  Furthermore  ii  ap- 
plies only  where  the  trial  is  without  a  jur;  It  provides  a 
remedy  in  place  of  an  appeal  from  the  interlocutory  judg- 
ment.61 The  interlocutory  judgment!  cannol  be  reviewed  by 
;m  appeal  to  the  < - « » 1 1 r- 1  <>f  appeals,"  bu1  the  order  of  tin-  ap- 
pellate division  may  be  bo  appealed.  The  object  of  the  Code 
provision  is  to  facilitate  proceedings  and  more  particularly 
to  Bave  the  labor  and  expense  of  "  reference  until  the  i 
can  be  reviewed  by  the  appellate  division  "ti  tin-  questions, 
which,  as  decided,  constitute  the  basis  of  ;i  reference;  and 
hence  the  motion  Bhould  be  made  before  a  hearing  of  the  refer- 
ence   '     The  hearing  is  based  on  -"i  case  ;iii(l  exceptions  which 

must  be  settled  and  Bigned  by  the  trial  judge.M     X ■ » t i >f  a 

tion   for  a  new  trial  should  be  given   instead  of  notice  of 

;m  appeal."    A  note  of  issue  Bhould  be  filed  with  the  clerk  of 
the  appellate  division  and  the  motion  Bhould  be  dnly  noticed 

\'<>i'  hearing.     Such  ;i  motion  does  nol  stay  pr dings  under 

the  interlocutory  judgment,-1  ;m<l  hence  it  may  be  necessary 

to  obtain  a  stay  of  pro< <  1  i  r  1  lt s  until  the  motion  for  .1  new  trial 

is  decided   by  the  appellate  division.     Only  questions  of  law 

i  lode  Civ.  Proc.  g  1001. 
Produce  Bants  v.  Morton,  67  X.  Y.  18  I    - 
80  And  a  trial  of  an  action  for  partition  where  Questions  of  fad  have 
been  framed  for  the  jury  and  a  further  bearing  had  at  special  term  is 

not  a  trial  without  a  jury.     Bov  ..  148  N.  V. 

bj  Moore  v.  Oviatt,  35  Htm.  216.  220.  If  notice  of  appeal  instead  of 
motion  for  a  new  trial  has  been  given,  the  appellate  division  may  per- 
mit it  to  be  withdrawn.  Douglas  v.  Douglas,  5  Hun.  140,  146.  See, 
also,  Garczyski  v.  Russell,  75  Hun.  512,  27  X.  Y.  Supp.  461. 

«-  Raynor  v.  Raynor,  94  X.  Y.  248. 

Townsend  v.  Van  Buskirk.  162  X.   V.  265. 

•  U'huivh  v.  Kidd,  3  Hun.  254.  262:  Green  v.  Roworth.  6  Misc.  130. 
56  State  Rep.  624,  26  X.  Y.  Supp.  37. 

reen  v.  Roworth.  4   Misc.  141,  23  N.  Y.  Supp.  777. 

66  Douglas  v.  Douglas,  5  Hun,  140,  145. 

67  Bennett  v.  Austin,  10  Hun.  451. 
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•  Special  Term. 


arising  on  rulings  ted  to  are  presented  for  review.68 

ippellate  dii  ,nt  the  motion  though 

illowed  than  the  party  is  entitled  to,  but  may- 
it  ;m<l  direcl  a   dkx  judgment  so  that  it 
grant  the  proper                                   nd  affirm  it  as  modified.69 

ART.  III.      MOTION  AT  SPECIAL  TERM. 

1945.     Propn. 

A  i  a   trial  be  made  at  special  term 

may  !>-•  made  on  the  judge's 
minutes.     A  i  'rial  "iiiiist.'-  in  tin-  first  in- 

i  at  th.-  .s| ial  term  where  it  is 

•    1000,  or  L001,  of  the 
1  a  ii. -w  trial  on  tip-  ground 

atrary  t<>  law.  ex- 

on  tin-  minutes  be- 

il  term.1      So    as. will  be 

raph,  a   motion    Eor  a 

i   to  a   jury,   may   be   made 

eithei  il  term.     So  a  motion 

the  trial   was  a   jury  trial,  may  be 

•   mi  provided  the 

I  heard  by  the  appellate  divi- 

round  of  sur- 

•  "  be  ii. 

ibjectionable  eon- 

• 

Dorchester.  121   N. 
N.  V.  Supp.  666. 

■:l's  v.  Mi  Kinley,  3  Code 
•  .  i   jury.     Elliott   v.   Luengene,   17 

But  where  mo- 
trial  judge  may,  after  the  term, 
y  a  rehearing  should  not  be  granted 
aid  not  be  granted  because  of  surprise  and 
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AH      111        M'< 

It  has  been  held  thai  the  Bpecial  term  cannol  hear  ;i  motion 
for  a  oew  trial  while  an  order  thai  th<-  exceptions  be  heard 
in  the  first  instance  in  t h<*  appellate  division  continues  in 
iHivr.:'  Bui  a  motion  for  a  new  trial  on  the  ground  that  tlm 
verdict  is  againsl  tin-  evidence  may  be  made  after  the  hearing 
of  exceptions  in  the  appellate  division.™  And  where,  instead 
of  accepting  the  privilege  granted  to  move  .-it  the  appellate 
division,  ;i  motion  for  a  new  trial  on  the  exceptions  is  made 
and  decided  a1  ;i  Bpecial  term,  the  Latter  will  treat  the  direc- 
tion t"  have  exceptions  heard  a1  the  appellate  division  in  the 
first  instance,  as  waived,  and  t li<-  decision  made  at  Bpecial  term 
as  the  decision  of  tin-  judge  who  tried  the  cause,  whether  it 
was  bo  in  fad  «>r  do1 

The  denial  of  a  motion  for  a  oew  trial  "n  the  minutes  does 

qo1  preclude  a  Bubsequenl  motion  ;it  s] ial  term,  on  differenl 

grounds,  based  on  a  case  and  exceptions,  though  it  would  Beem 
to  preclude  a  Bubsequenl  motion  al  special  term  where  based 
i»n  the  same  grounds."  Thus,  a  Qew  trial  on  the  ground  of 
fir<>r  and  manifest  injustice  cannot  be  granted  on  motion  by 
a  judge  other  than  the  one  who  tried  the  cause,  after  the  trial 
.11 1< I l: «  has  denied  a  motion  on  his  minutes.7'  But  where  spe- 
cific issues  have  been  tried  by  a  jury  and  a  motion  for  ;i  new 
trial  on  the  minutes  h;is  been  made  and  denied,  this  will  not 
preclude  the  party  from  again  moving  for  ;i  new  trial  on  ;i 
case  and  exceptions  when  application  is  made  al  ^i>''«m.-i1  term 
for  final  judgment.79 

newly-discovered  evidence.  Croner  v.  Fanners'  P.  Ins.  Co.,  is  App.  Div. 
263,  46  N.  Y.  Supp.  108. 

"Paulitscb   v.   New  York  Cent.  &  H.  R.  R.  Co.,   50   B  (18  J. 

&  S.)  241;  Moore  v.  New  York  El.  R.  Co..  24  Abb.  X.  C.  77.  IS  Civ.  Proc. 
R.  (Browne)   146.  29  State  Rep.  146,  8  X.  Y.  Supp.  329.  15  Daly.  506. 

T4  Price  v.  Keyes,  1  Hun.  177.  3  T.  &  C.  720. 

"Martin  v.   Piatt.  53  Hun.  42. 

"6  Ely  v.  McNight,  30  How.  Pr.  97. 

"  See  Wiley  v.  Rooney.  41  State  Rep.  444.  16  X.  Y.  Supp.  471:  Herz- 
berg  v.  Murray,  40  Super.  Ct.  (8  J.  &  S.)  271;  Schmidt  v.  Cohn.  12  Daly. 
134. 

■s  Reich  v.  McCrea,  26  State  Rep.  926,  7  N.  Y.  Supp.  600. 

™  Anderson  v.  Carter.  24  App.  Div.  462.  49  X.  Y.   Supp.  255. 
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g  1946.     Before  whom  to  move. 

I     the  moti  mded  on  an  allegation  of  error  in  a  find- 

in-  of  fact  or  ruling  on  the  law,  it  cannot  bi  heard  a1  a  special 
term  held  by  another  judge  unless  the  judge  who  presided  at 
the  trial  is  dead  or  his  term  of  office  has  expired,  or  he  is  dis- 

qnalim  ■  .  or  he  S] ifically  directs  the  motion  to 

be  heard  before  another  judge.80  A  motion  for  a  new  trial  on 
thi  •     cannol   be  made  to  a  judge  out   of  court  even  in 

the  tirst  judicial  district 

1947.     Time  for  motion. 

ler  the  old  practice,  a  motion  for  a  new  trial  could  not 

atered  excepl  in  case  of  an  ex- 

ni  practice,  bul  under  the  presenl  practice  the 

tion  may  !•-•  made  •  •■  r  the  entry  of  judgment.82     The 

quent  motion  for  a  new  trial  is  not 
by  the  entry,  collection,  or  other  enforcement  of 
the  ju'i  Tims,  the  entry  of  judgmenl   by  a   plaintiff 

"ii  ;i  verdict  in  nol  estop  him  from  moving  for 

;t   i  i   for  inadequacy  of  damages.84     It   should  he  no- 

ticed,  however,  thai  the  Code  further  provides  thai  a  motion 
a  new  trial  ial  term,  where  it  is  founded  upon  an 

allegation  i  t i 1 1 « I i r i «_r  of  fad  or  ruling  upon  the  law, 

made  by  the  judge  on  the  trial,  cannol  !>••  made  unless  notice85 
therefor  b<  piration  of  the  time  within 

■   v.  Appleton,  41  Super. 
31  Hun,  222;  Smith  v.  Lidger- 
pp.  975. 

and  abandoned  appeal  does  not 
m  trial.     Donnelly  v.  McArdle,  14  App.  Div.  217, 

!•;  Daly,  427.  11   X.  Y.  Supp. 

•  edings  for  the  purpose  of  mak- 
Ing  ii  which  to  move  for  a  new  trial  and  service 

of  ti  tltute  sufficient  notice.     Russell  v.  Agri- 

cnltural  Ii  25,  46  N.  Y.  Supp.  186. 
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Art.  III.     Mot!  lal  Term.-    Time  for  Mot 

which  .in  appeal  can  he  taken  from  the  judgment."  Bui  a 
motion  I'm-  a  new  trial  on  account  <>f  th<'  misconducl  of  ;,  juror 
is  not  founded  "on  an  allegation  of  error  in  a  finding  of  fact 

or  ruling  upon   the  law"  on   tin-  trial. ~;   QOr   IS   a   motion   based 

on  tin-  refusal  to  postpone  tin-  trial/"  Furthermore,  tin-  ob- 
jection thai  ;i  motion  is  not  made  before  the  expiration  of  the 
time  within  which  an  appeal  can  !"•  taken  is  waived  by  an 
admission  of  dm-  ami  timely  servi< f  the  notice  of  motion.89 

[rrespective   of  statute,    however,   a    motion    ,it    special    term 

should  be  made  at  the  earliesl  practicable  moment  especially 

where    the    motion    is    based    on    surprise    or    m\\  |y-diseo\ered 

evidence.  If  the  motion  is  based  on  newly-discovered  evidence 
it  should  he  made  at  the  next  term  after  the  evidence  is  dis- 
covered. Laches  often  prevents  th.-  granting  of  a  new  trial 
because  of  newly-discovered  evidenci  .     as  where  eighl  years 

elapsed    after    the    facts    were    known    before    tip'    motion    was 

made.'"  or  the  counsel  had  knowledge  of  the  new  evidei for 

more  than  three  years.98     Laches  in   moving  for  a   new  trial 
may,  however,  he  excused  in  the  moving  affida\ 
Ordinarily,  a  party  cannol   move  for  a  new  trial  on  a  case 

and  exceptions  after  the  judgmenl  has  1 n  affirmed  on  ap- 
peal." hnt  a  new  trial  for  newly-discovered  evidence  may  be 
ordmvd  even  after  the  ease  has  been  to  the  eourl  of  appeals 

ide  Civ.  Proc.  §  1002.  This  rule  does  not.  however,  apply  to 
special  proceedings.  Baumann  v.  Moseley,  63  Hun,  4r»2.  45  State  Rep. 
344,  18  N.  Y.  Supp.  563. 

st  Fleischmann  v.  Samuel,  18  App.  Dlv.  !'7.  79  State  Rep.  404,  45  N. 
Y.  Supp.  404. 

B8  Smith  v.  Lidgerwood  Mfg.  Co.,  60  App.  Dlv.  4»',7.  69  X.  Y.  Supp.  975. 

so  Byrnes  v.  Palmer.  IS  App.  Div.  1.  45  N.  Y.  Supp.  479. 

oo  Hollingsworth  v.  Napier,  3  Caines,  1S2;  Kepner  v.  Betz,  51  Super. 
Ct.  (19  J.  &  S.)  18;  Fisher  v.  Corwin,  35  Hun.  253. 

si  Evans  v.  United  States  L.  Ins.  Co.,  21  Abb.  N.  C.  315.  12  State  Rep. 
635. 

02  Bath  Gas  Light  Co.  v.  Claffy,  18  App.  Div.  155,  79  State  Rep.  433, 
45  N.  Y.  Supp.  433. 

03  Reynolds  v.  Champlain  Transp.  Co.,  9  How.  Pr.   7. 

04  Conable  v.  Smith,  46  State  Rep.  2,  19  N.  Y.  Supp.  446;  Christ  v. 
Chetwood,  6  Misc.  619,  55  State  Rep.  776,  26  N.  Y.  Supp.  80. 
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and  disposed  of  there.  '  The  fact  that  an  appeal  was  taken 
and  the  judgment  affirmed  before  moving  for  a  new  trial  will 
not   mas  Llowance   improper  if  justice  demands  a  new 

trial.*  Bui  a  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  will  not  be  granted  after  an  appeal  has 
1,.,-n  taken  and  a  decision  rendered  against  the  moving  party, 
where  tli"  moving  party  knew  of  such  evidence  when  he  ap- 
pealed  from  ;i  judgment  directing  a  verdict  for  the  opposing 
party  .„,  the  ground  of  the  insufficiency  of  the  evidence.97 
And  ;i  party  is  nol  guilty  of  laches  in  nol  making  a  motion  for 
;,  new  trial  on  the  ground  of  newly-discovered  evidence  until 
after  the  decision  of  the  court  of  appeals,  where  he  got  his 
information  aft  ms1  him  at  trial  term  had  been 

,|  and  the  plaintiff  instead  of  accepting  a  new  trial  ap- 

to  tl ourt  of  appeals.91     But  a  judgment  of  the  court 

of  appeals  giving  judgment  absolute  upon  the  usual  stipula- 
tion ..n  an  appeal  from  ;,n  order  of  the  appellate  division  grant- 
ing a  new  trial,  precludes  a  subsequent  motion  for  a  new  trial 
,,,,  the  -round  of  newly-difi  dei and  equally  pre- 

clude B   motion  b;  ls"  "r  action  to  be 

plaintiff,  for  the  purpose  of  making  such  mo- 
tion 

the  motion  is  premature  if  mad-  before  the  rendi- 
tion of  the  verdict 

1948.     Motion  papers. 

Tim  motion  must  I  *less  il  is  based  on 

the  ground  of  irregularity  or  sur]  In  tl,-  latter  case, 

ppear  in  the  record,  the  matter  can 

N,„  Bl    ,  St.  R.  Co..  40  App.  Div.  105,  61  N.  Y.  Supp. 

:   App.   I»:  ;  N.  Y.  Supp.  2,4. 

K.    rter  v.  Rankin.  34  App.  Div.  2S8.  54  N.  Y.  Supp.  2,4.   • 

..  omb  v.  I  App.  Div.  Y.  Supp.  568. 

47  X.  Y.  Supp.  96 
-.  Co.,  21  Abb.  X.  C.  31o,  12  btate  Rep. 

itnam  v.  Cromble,  34  Barb 

198.     See,  also,  ante,  §  1909. 
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am.  ill      Motion  .n  Special  T< 


i,,.  i,, mm-Iii  before  the  BpeciaJ  term  only  by  affidavits,108  though 
ii  is  proper  and  wise  to  also  prepare  and  Berve  a  ease  where 
the  motion  is  before  a  judge  other  than  the  trial  judge  and 
tin-  determination  of  the  motion  may  be  influenced  or  affected 
by  matters  appearing  in  the  record.5  A  motion  for  a  oew 
trial  on  the  ground  of  newly-discovered  evidence  musl  be 
based  on  a  case,1<H  as  musl  a  motion  based  on  error  in  the 
reception  of  evidence  or  granting  a  nonsuit,108  or  on  the 
grounds  that  the  judge  received  evidence  prematurely  or  pe- 
rused tn  siilunit  t.i  the  jury  a  question  of  fad  proper  for  their 
determination 

[f  a  party  intends  to  move  for  a  new  trial  and  a  person, 
whose  affidavil  is  necessary,  refuses  to  make  it.  the  courl  may 
appoinl  a  referee  to  take  Buch  affidavil  or  deposition  on  proper 
application  therefor  being  made.101 

Where  ground  is  newly-discovered  evidence.  In  addi- 
tion to  a  case,  the  affidavits  of  the  witnesses  who  are  expected 
to  give  the  new  testimony  must  be  presented,  or  else  the  rea- 
son must  l»f  stated  why  rach  affidavits  are  nol  produced.101 
Such  affidavits  musl  Bet  forth  the  readiness  of  the  witni 
to  Bwear  to  the  facts  claimed  to  be  newly  discovered.5  An 
affidavil  which  merely  Btates  that  the  newly-discovered  wit- 
ness has  "told"  the  party  the  facts  relied  on  is  not  sufficient 
The  affidavit  of  the  moving  party  should  be  presented  which 

io2Haake  v.  Reynolds,  23  Wkly.  Dig.  562. 

See  Nesmitb  \.  Clinton  V.  Ins.  Co.,  8  A.bb.  Pr.  141. 
\non..  7  Wend.  331;  Sproul  \  Resolute  P.  Ins.  Co.,  I  Lans.  71; 
Holmes  v.  Evans,  37  State  Rep.  369.  13  X.  V.  Supp.  610,  59  Buper.  CI 
(27  J.  &  S.)  121.  Motion  will  not  be  heard  on  affidavits  only,  unless 
by  consent.  Boyd  v.  Boyd.  11  Misc.  357.  :\2  N.  Y.  Supp.  295.  Appellate 
court  will  not  reverse,  however,  because  of  want  of  case  where  no  ob- 
jection was  made  at  special  term.     Russell  v.  Randall,  123  N.  Y    136. 

105,  i"  Craig  v.  Fanning.  6  How.  Pr.  336. 

i":  O'Connor  v.  McLaughlin.  80  App.  Div.  305,  80  X.   Y.  Supp.  741. 

los  Matter  of  Cohen,  84  Hun.  586,  32  N.  Y.  Supp.  851. 

loo  Armstrong  Mfg.  Co.  v.  Thompson,  SS  X.  Y.  Sup]).  151;  Seaman  v. 
Clarke,  75  App.  Div.  345.  78  N.  Y.  Supp.  171:  Adams  v.  Bush,  1  Abb. 
Dec.  7,  2  Abb.  Pr.  (N.  S.)  104;  Denny  v.  Blumerthal,  8  Misc.  544,  59 
State  Rep.  263,  28  N.  Y.  Supp.  744. 

n'Shumway  v.  Fowler,  4  Johns.  425. 
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affidavit  Bhould  clearly  state  the  facts  necessary  to  bring  the 

within  the  rules  already  laid  down  as  to  newly-discovered 

Thus,   the   motion   papers  must  show,  inter  alia, 

tii.it  the  evidence  will  probably  change  the  result.112     The  new 

dei must  be  stated  or  Bome  good  reasons  shown  for  its 

:.t  that  the  witnesses  "will  corroborate 

and  Bubstantiat  iven  by  a  witness  a1  the  trial 

In  cage  of  the  death  of  a  newly-discovered 

witness,  docum  ther  proof,  corroborating  or  estab- 

what   n   is  alleged  could  have  been  shown  by  him,  is 

Tl,,  «  opposed  by  counter-affidavits  showing 

th;it  tj,  thy  of  credit,11'   though  a  new  trial 

wm   doI  '"''  evidence  is 

,,,,.,   |,,  affidavit   of  the  proposed  wit- 

the  proposed  evidei is  highly  improba- 

that  if  the  moving  affidavit  states 
|  character,  counter  affi- 
dmissible 
Where  ground  is  surprise.     N  s  required.     The 

ihould  «  ~  and 

th,  The   affidavit    of  the   moving 

iw  that  I  "1;'1,1"  diligence  in  mak- 

|  on  surprise  in  the 

86  Hun  State  Rep.  48.  34  N. 

Russell   v.   Randall.   oO 

j 

(8  J.  &  S.l   387. 

:  Hun,  70,  77,  30  N.  Y.  Supp. 

;,     R.    R    CO.,   44    Misc.  540,  90  N.   Y. 

aback,   7   Barb.  271:    Williams  v. 

t      o     a   ^    OO- 

(15  J.  &  S.)  t*o. 
S.  Y.  SuPPp  155. 
260.  Colem^ ;  C.  Cas_408. 
!.-;   Peck  v.  Htler.  30  Barb. 
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testimony  of  one'a  own  witness,  the  party  must  produce  affi- 
davits <»t'  other  persona  Bhowing  thai  he  can  make  oul  ;i  differ- 

enl  case  by  them.1*1     [f  the  surpris sists  m  the  absence 

of  a  witness,  the  facts  to  which  he  would  testify  musl  be  Btated. 
A  new  trial  will  n<>t  be  granted  where  the  motion  is  based  on 
the  affidavil  of  a  witness  in  effecl  contradicting  his  testimony 
on  the  firsl  trial.12' 

Where  ground  is  irregularity — Affidavits  of  jurors.     A 

ease  is  no1  accessary.  Affidavits  of  jurors  are  admissible  to 
"sustain"   their   verdict,1"   as   by   showing   thai   the   moving 

party   was   nol    prejudiced   by   th oducl   of  the  jurors   in 

visiting  the  locus  in  quo,184  bul  nol  to  impeach  it.  either  for 
error  or  mistake  in  resped  to  the  merits,  or  for  irregularity 
or  misconducl  of  themselves  or  their  fellows;1*'  though  their 
affidavits  may  be  used  to  show  improper  conducl  of  others 
Admissions  or  statements  made  by  a  juror  are  incompetenl  to 
impeach  a  verdict,  though  proven  by  \\\<-  affidavits  of  third 
persons.1"  The  affidavits  of  jurors  cannol  1"-  used  to  Bhow 
th.it  they  misunderstood  the  charge,1*1  or  mistake  committed 
by  them  in  making  np  their  verdid  where  the  mistake  does 
qo1   arise  from  circumstances  occurring  a1   the  trial,1*'  or  to 

121  Phenix  v.  Baldwin,   1  I    Wend.   62. 

122  Sims  v.  Sims,  12  Hun.  231.  See.  also.  Perkins  v.  Bralnerd  Quarry 
Co.,  11  Misc.  328,  32  N.  V.  Supp.  230. 

1^3  Dana  v.  Tucker.  4  Johns.  487;  Nesmith  v.  Clinton  V.  Ins.  Co..  8 
Abb.  Pr.  141. 

i-t  Moore  v.  New  York  El.  It.  Co.,  2  1  Abb.  N.  C.  77.  1*  Civ.  Proc.  R- 
(Browne)  146,  29  State  Rep.  146.  8  N.  Y.  Supp.  329.  15  Daly.  506. 

i25Clum  v.  Smith.  5  Hill.  560;  Halghl  v.  City  of  Elmira.  12  App.  Div. 
391,  59  N.  Y.  Supp.  193.  The  rule  does  not  apply,  however,  to  a  body  of 
men  substituted  in  the  place  of  a  jury.  Canal  Bank  of  Albany  v.  City 
of  Albany,  9  Wend.  244.  254. 

126  Improper  conduct  of  successful  party.  Reynolds  v.  Champlain 
Transp.  Co.,  9  How.  Pr.  7;  Thomas  v.  Chapman,  45  Barb.  98.  Miscon- 
duct of  officer  in  charge  of  jury.     Thomas  v.  Chapman,  45  Barb.  98. 

1-"  Ayres  v.  Village  of  Hammondsport,  13  Civ.  Proc.  R.  (Browne)   . 
11  State  Rep.  706;  Clum  v.  Smith,  5  Hill,  560. 

128  White  Corbin  &  Co.  v.  Jones,  86  Hun,  57,  68  State  Rep.  48,  34  N. 
Y.  Supp.  203. 

128  Ex  parte  Caykendoll.  6  Cow.  53. 
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explain  the  grounds  of  their  verdict  or  to  show  that  they  in- 
tended something  different  from  what  they  found,130  or  to  show 
that  they  allowed  improper  dama{  >r  that  one  juror  was 

so  deaf  that  he  did  not  hear  the  evidence  or  charge,1--  or  that 

"ii  ;u mt  of  mistaking  the  facts  the  jury  wrongly  computed 

or  thai  tli--  amount   of  the  verdicl   was  merely 
intended  to  be  allowed  o  nd  that  the  true  verdict 

should   have  been   for  ;i  different   sum.184     So  such  affidavits 
will  not  be  received  to  Bhow  thai  the  manner  in  which  they 
•  1  on  .1  verdicl  was  imp]  the  extent  and  char- 

of  their  private  deliberate  thai  they  agreed  to 

the   •■  to  their  convictions  in  order  to  secure 

tln-ir  discharf  thai  the  }nvy  did  nol  take  into  consid- 

i  on  the  t  rial, 
while  ;itVnl.i  I]  not  be  received  to  impeach 
their  verdict,  ye1  such  affidavits  may  be  used  to  correct  a  ver- 
dict where  there  has  t n  an  evident  error  and  misunderstand- 
ing resulting  in                             if  justice,189  or  to  show  thai 

•  1  mn  a  pari  of  their  verdict,140  or 

thai  the  \  i  the  court  or  entered 

l>y  it  x  what  the  jury  intended  where  the 

•   •  itenl  with  the  general 

verdicl  rend 

:   Wend.  297. 
Bn  R  :.•  . 

50,  51  X.  Y.  Supp.  586,  5 
A  ii  n     I 

:        i  v.  Tin  I 
I 

How.  Pr 

Co.,   11   Misc.  328,  €5  State  Rep.  410, 
r.  Sup]  h  F.  Ins.  Co.,  45  N.  Y.  Supp.  901, 

molds,  32  App.  Di  X.  Y.  Supp.  1007. 

..  .  .",  Cow.  106. 

mi  Dayton  v.  Church,  7  Abb.  X.  C.  31 

ill  A  Wood  Co.,  91  Hun.  197,  71  State  Rep.  126,  36 
X.  1 
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am     l\'      After   Trial    ..f   Bjh  ,,.s._a.     By   Jury. 

§  1949.     Hearing. 

On  a  motion  for  a  new  trial  a1  special  term,  a  reference  may 
be  ordered  to  determine  and  reporl  on  the  questions  of  fact 
arising  on  the  affidavits  osed  on  the  motion.141  The  comi  will 
nol  in  general  examine  rulings  made  al  the  trial  in  favor  of 
the  party  against  whom  the  verdiel  was  rendered.144  <>n  a 
motion  to  se1  aside  a  verdict  as  not  warranted  by  the  evidence, 
the  courl  will  imt  receive  evidence  t<>  supply  the  defect  <>f 
proof,148  though  the  record  of  a  judgment  which  was  not  regu- 
larly read  at  the  trial  lias  been  allowed  to  be  produced.14  Ami 
where  the  motion  is  based  on  exceptions  to  the  admission  of 
evidence  against  the  objection  that  it  was  aot  properly  au- 
thenticated, tin-  court  may  consider  a  properly  authenticated 
copy  of  the  writings  which  is  produced  on  tin-  hearing.141 

ART.    IV.      MOTION    AFTER    TRIAL    OF    SPECIFIC    QUESTIONS    IN 
AN  EQUITY  ACTION. 

A    TRIAL  BY  JURY. 

§  1950.     Code  provision. 

The  Code  provides  that   tin-  provisions  of  the  Code  article 
"relating  i"  tin'  proceedings  i"  review  a  trial  by  a  jury  are 
applicable  to  the  trial,  by  a  jury,  of  one  or  more  specific  qn 
tions  of  fact,  arising  on  th<  in  an  action  triable  by  the 

court,  [f  the  trial  of  the  issues  by  a  jury  is  a  matter  of  dis- 
cretion and  no1  of  right,148  ;i  new  trial  may  !"■  granted,  as  to 
some  <>f  th.'  quesl inns  s<>  tried,  and  refused  as  to  the  oth< 
and  an  error,  in  the  admission  or  exclusion  of  evidence,  or 
in  any  other  ruling  or  direction  of  the  judge,  opon  the  trial, 
may,  in  the  discretion  of  the  court  which  reviews  it.  be  disre- 

"3  Nugent  v.  Metropolitan  St.  R.  Co.,  46  App.  Div.  105,  61  X.  V 
Supp.  476. 

144  Elsey  v.  Metcalf,  1  Denio.  323. 

us  Watson  v.  Delafield,  2  Caines.  224. 

i4«  High  v.  Wilson,  2  John?.  46;  Armstrong  v.  Percy,  ."  Wend.  535. 
See,  also,  Ritchie  v.  Putnam.  13  Wend.  524. 

147  Dresser  v.  Brooks.  3  Barb.  429. 

t48  See  vol.  2.  §§  1650,  1651,  as  to  when  trial  by  jury  is  mutter  of 
ight   and   when   matter  of   discretion. 
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,|,.,| ;  if  thai  court  is  of  opinion  that  substantial  justice  does 
not  require  that  a  new  trial  Bhould  be  granted.  Where  the 
judge,  who  presided  at  the  trial,  neither  entertains  a  motion 
a  ,„.w  trial,  oor  directs  exceptions  taken  at  the  trial,  to 
,,,.  ,1(..in|  a1  a  term  of  the  appellate  division  of  the  supreme 
court,  a  motion  for  a  new  trial  can  be  made  only  at  the  term 
where  the  motion  for  final  judgmenl  is  made,  or  the  remaining 
ar€   tried,   as   tl  requires.""8     The   last 

clause  is  designed  to  prevent  an  indirect  appeal  from  one  judge 
motion  for  a  new  trial,  except  in  a  case  wher« 
that  nnot   be  avoided;  as  where  the  application  for 

judgment  is  made,  or  the  remaining  issues  are  tried,  at  a  term 
h(.|,l  1)V  ;l   ju,i ._.  than  the  one  who  presided  a1  the  jury 

tn  |  it    —ins.  apply  to  a 

trial  !••  :ceptions  taken  on  the  trial 

of  a  common-la  n  but  onlj  to  cases  in  equity  where  issues 

,,'  the  provision  seems  to  be 

to  allow  ;.  motion  trial  on  any  ground  warrantmg 

lion  wh<  '  a  common-law  action  by  a 


jury 


L961.     General  Rules  of  Practice. 

Th,    I  I  P^vide  thai   when  any  spe- 

ed  in  an  action,  or  any  question 
,,  no|       t  ,  Pdered  to  be  tried  by  a  .inn 

substitute  .and  nasi n  tried,  either  party 

•ial  term  on  a  case  and  excep- 

rror  of  the  judge  or  on  the  ground 

,,Pt   when   the  judge 

directs  such  to  1m-  made  on  Ins  minutes  ,1   the  same 

tern  I  which  th-  re  tried.™ 

(b.  Pr.  (N.  S.) ^385; 

t        nn     o  r\v    Proc    R      Browne)   z». 
.ice. 

N    Y    Pra< 
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§  1952.     Application. 

Formerly   the  application    for  a   new   trial   of  issues   in   an 

equity  case  senl  to  a  jury  for  trial  was  made  to  it url  which 

senl  them.  Now,  as  provided  for  by  the  Code,  the  motion 
may  be  made  on  the  minutes  of  the  presiding  judge  or  a1  spe- 
cial term,  or  exceptions  may  be  ordered  to  be  heard  in  the 
first  instance  bj  the  appellate  division.  The  more  usual  prac- 
tice, however,  is  to  decline  to  grant  a  Dew  trial  on  the  minutes 
hut  to  leave  the  motion  to  be  made  al  the  term  when  the  inutn.ii 
for  final  judgmenl  is  made,  or  the  remaining  issues  of  Eacl 
tried,  on  a  case  and  exceptions.1"  There  would  seem  to  be 
no  necessity  for  making  a  Becond  motion  for  a  new  trial, 
pecially  in  a  case  where  m>  ..thci-  evidence  is  offered  by  either 
party  bearing  on  the  special  issues  tried,  bul  it  is  proper  and 
may  be  advisable  to  do  bo;  a  motion  may  be  made  al  Bpecial 
term  on  ,-i  ease  and  exceptions,  on  the  application  for  final 
judgment,  notwithstanding  the  judge  who  presided  ,-it  the  jury 
trial  heard  and  denied  a  motion  for  a  new  trial  on  his  min- 
utes.1 •  The  motion  mus1  be  made  before  judgmenl  is  grant- 
ed."8 

§  1953.     Hearing. 

A  new  trial  will  not  he  granted  even  though  some  erroneous 
decisions  have  been  made  if  on  the  whole  case  the  verdict  Beems 
to  he  right.157  In  other  words,  the  verdicl  should  nd1  he  dis- 
turbed,  unless  it  appear  thai  ;i  fair  tri  I  1ms  nol  been  had,  or 
llmt  errors  have  been  committed  by  the  court  or  jury,  afford- 
ing a  reasonable  doubl  as  to  the  justice  of  the  result.168 

!■'•*  Jones  v.  Stewart.  7  Civ.  Proc.  R.   (Browne)   164,  168. 

ir.s  Anderson  v.  Carter.  24  App.  Div.  402.  466,  468,  49  N.  Y.  Supp.  255. 

156  Code  Civ.  Proc.  §  1005,  does  not  apply.  Chapin  v.  Thompson,  80 
N.  Y.  275. 

is?  Lansing  v.  Russell,  13  Barb.  510,  520. 

iss  Van  Tuyl  v.  Van  Tuyl.  8  Abb.  Pr.  (N.  S.)  5,  57  Barb.  235;  Forrest 
v.  Forrest,  25  N.  Y.  501;  Whitney  v.  Whitney,  76  Hun.  585,  58  State 
Rep.  272,  28  N.  Y.  Supp.  214. 


<    ].,                 PROCEDURE     TO     OBTAIN     NEW     TRIAL.                2739 
Art.  IV.     After  Trial  of  Specific  Issues.— B.     By  Referee. 


§  1954.     Appeal. 

\  wsparate  appeal  from  an  order  granting  or  refusing  a 
oew  trial  "on  the  merits"  is  prohibited.158  But  the  Code  pro- 
vision  doea  Dot    prevent   an   appeal   from  the  judgment  with 

noti f  an  intention  to  review  the  order  denying  the  motion 

for  a  new  trial  bo  as  to  bring  questions  of  Eact  before  the  appel- 
i;,t orl 

B    TRIAL  l'.V  REFEREE. 
1955.     Code  provisions. 

The  Code  pi  "1"  an  action  triable  by  the 

rt    where  a  reference  has  been  made,  to  report  upon  one 

of  fact,  involved  in  the  issue,  a 
motion  for  a  new  hearing  may  be  made  a1  a  special  term  at 
,nv  time  before  the  hearing  of  a  motion  for  final  3udgment, 
or  the  trial  of  the  remainii  -  of  fact.     The  motion  must 

be  made  upon  affid  -  the  court,  or  a  judge  thereoi, 

directs  a  case  to  be  prepared  and  settled."1"     Rule  31  of  the 

Qeral  Rules  of  Practice  is  in  iflicl  with  this  Code  provi- 

that   rule  provides  thai  the  motion  must  be 
.  and  exceptions.     It  will  be  noticed  that  this 

only  t..  a  referei "to  report  on  one 

ict,"andhe ;l  aew  trial  can- 
not  1 btained   thereunder  where  all  tin-   issues  have  been 

,..,lt  i..  ;,  referee  to  hear  and  determine."5 

The  Code  also  provides  thai  where  a   reference  directed  as 

prescribed  in  either  section  mi:,  or  section  1215  of  the  Code 

where  referen  take  an  account  and  report,  or  to  report 

on  facts  n,.t  arising  ....  th<  or  where  reference  is  to  aid 

,1, orl  in  entering  a  default  judgment)  has  been  executed, 

either  party  may  apply  for  an  order  directing  a  oew  hearing 
orj  proof  by  affidavit  that  error  was  committed,  to  his  preju- 
dge, on  the  hearing  or  in  the  report.    In  a  proper  case,  the 

find*  Civ  BUbd.  2. 

pp.DlT.462    168    19  N.  T.  SUPP.  256. 

rtratt,  4  State  Rep.  416. 
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An.   V.     Order, 


application  may  be  granted,  after  judgmenl  baa  been  entered. 
In  tli.it  case,  the  judgment  may  be  Be1  aside,  either  then  or 
after  the  new  bearing,  as  justice  requires. 

ART.    V.      ORDER. 

§  1956.     Necessity,  form,  and  contents. 

A  new  trial  maj  be  granted  as  to  one  or  more  co-parties 
where  the  verdid  is  proper  as  to  a  pari  bul  nol  as  to  .-ill  the 
co-parties,104  and  ii'  the  issues  are  distincl  a  new  trial  may  be 
granted  as  to  a  pari  of  the  issues.  Bui  the  trial  judge  can- 
qoI  dismiss  the  complainl  where  a  verdicl  has  been  rendered.168 
[f  a  new  trial  is  granted,  the  courl  may  direcl  and  enforce 
restitution  the  same  as  where  a  judgmenl  is  reversed  on  ap- 
peal.197 

The  order  denying  a  motion  for  a  new  trial,  made  a1  the 
conclusion  of  the  trial,  must  be  in  writing  and  formally  en- 
tered, in  order  to  authorize  a  review  of  the  verdii  And 
the  absence  of  an  order  denying  a  new  trial  is  nol  supplied  by 
the  motion  itself  nor  by  a  notice  of  appeal  which  states  that 
tin'  appeal  is  taken  unt  only  from  the  judgmenl  bul  also  from 
tin'  order,188  nor  by  the  fad  thai  the  denial  of  the  motion 
appcai-s  011  the  minutes  of  the  court.170 

When  an  order  grants  or  refuses  ;i  new  trial,  excepl  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
upon  which  the  motion  was  made  ami  tie-  ground  or  grounds 

Code  Civ.  Proc.  S  1232. 

ie*People  v.  New  York  Common  Pleas.  19  Wend.  Its;  Gerald  v. 
Quam,  10  Abb.  N.  C.  28. 

So  held  in  a  partition  suit.     Lavelle  v.  Corrignio.  86  Hun.  135,  67 
State  Rep.  122,  33  N.  Y.  Supp.  376.     See  Code  Civ.  Proc  ^   1003. 

"•"  Ives  v.  Jacobs.  2  N.   V.  Supp.  730,  18  State  Rep.  lull. 

"  ■  Code  Civ.  Proc.  §  1005. 

tea  .Maas  v.  Ellis,  12  Civ.  Proc.  R.  (Browne)  323;  May  .v.  Menton,  79 
State  Rep.  1047,  20  Misc.  723,  45  N.  Y.  Supp.  1"  17. 

i '•■'■'  Richardson  v.  Hartmann,  68  Hun,  9;  Swart  v.  Rickard.  14S  X.  Y. 
264. 

i7o  Ringle  v.  Wallis  Iron  Works,  85  Hun,  279.  See,  also,  Swart  v. 
Rickard,  148  N.  Y.  264. 
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upon  which  it  was  granted.171  If  the  order  does  not  recite 
the  grounds  on  which  the  motion  was  made,  the  appeal  raises 
do  question  "of  fad  *"  for  reviev 

The  order  is  usually  drawn  up  by  the  prevailing  party  pur- 
suant to  the  decision  of  the  court.  Such  party  should  have 
the  order  entered  by  the  clerk  and  then  serve  a  copy,  with 
uoti< f  its  entry,  od  his  opponent. 

Where  a  motion  made  on  tin-  minutes  is  granted  unless  plain- 
tit)'  consents  to  a  reduction  of  the  verdict,  and  plaintiff  refuses 

•nsenl   lint  appeals  from  tl rder  which  is  reversed   by 

the  appellate  division,  and  judgment  directed  on  the  verdict, 
the  defendant  is  not  then  titled  to  enter  an  order  deny- 

ing his  motion  for  a  new  trial.17  An  order  granting  a  new 
trial  on  the  judge's  minutes,  where  tin-  trial  judge  has  no 
diction  t-.  hear  the  motion,  may  be  vacated  ;it  special  term 
though  an  appeal  from  tin-  order  is  pending."' 

Form  of  order  denying   motion  on  the  minutes. 

[Tit  rm,  etc. 

Hon.  ,  Justice. 

Jury  in  tl  t  in  favor  of  defendant, 

and  plaintiff  ha  ng  at  the  trial, 

rant  a  new  trial  on  the 
Following  grounds,  viz.:     [Be- 
and  contrary  to  law.] 
e  anil  the  same  is  hereby  denied  with 

[An-1  it  la  furl  of  costs,  entry  of  judg- 

:   notice  of  entry  of 

iaintiff  be  stayed  for  

lant   have  days  from  the  date  of  said 

trial  in  wl  tse  and  exceptions  herein.] 

Rules  of  Practice;    Pharis  v.  Gere,   107  X.   Y. 
Murphy  v.  Interurban  St,  R.  Co.,  88  X.  Y.  Supp.  187. 

-  ipp.  1057. 
vn   Heights  R.  Co.,  75  App.  Div.  295,  78  X.  Y. 
Supp 

"«]  ■   Union  Mills  v.  Clark,  3  State  Rep.  438. 
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Form    of   order   at   special   term. 

[Title  of  coui!  and  cause.]  A.1  a  BpeciaJ  tenn,  etc. 

a  motion  tor  a  n-w  trial  on  the  pari  of  the  herein,  baying 

been  made  [on  the  case],  and  on  reading  and   filing  the  affidavit  of 

in  support   of  said  motion,  and  the  affidavit   of in  op 

position  thereto;  and  aftei  .  attorney  for .  In  Bup- 

porl  of  til-  motion,  and .  attorney  for ,  in  opposition  there- 
to: 
Ordered  that   the  said   motion   for  a  n.-w   trial  he  and  the  same  la 

heroiiy  granted  [or  "denied"]  with dollars  costs  [or  ••with  costs 

to  abide  the  event"],  on  condition  that  . 

Form   of  order  of  appellate   division  denying  exceptions. 

Present:  ai  a  term  of  the  appellate  di 

Hon. ,  n  "f  ,1"'  aupreme  court   ol 

Presiding  justice.  the  state  of   Sen   York,   in   and 

Hon. ;  for    the   judicial    depart- 

Hon. ,  in<  in.  beld  at  the  court  house  in 

late  the  city  of .  on  the 

day  of  .  190—. 

[Title  of  cause.  | 

The  exceptions  of  the  in  'he  above-entitled  cause  bavin] 

duly  broughl  to  argumenl  before  this  court,  now.  after  bearing  . 

of  counsel  for .  and  .  of  counsel  for  : 

Ordered  that   the  exceptions  of ho.  and  the  same  hereby  are. 

overruled,  and  that  the  plaintiff  hav<   judgmenl  on  the  verdicl  in  this 
action,  with  costs. 


Clerk. 

§  1957.     Imposing  conditions. 

Where  the  granting  of  the  motion  is  ;i  matter  of  right,  as 
where  the  motion  is  based  <>n  exceptions,171  the  order  should 

not    impose  any  conditions,  and  motion   costs  should   abide   the 
event.178     When  a  verdict   is  set   aside  in  the  "discretion"  of 

"5  Brauer  v.  Oceanic  Steam  Nav.  Co.,  66  App.  Div.  605,  7::  X.  V.  Supp. 
291. 

!-<••  Smith  v.  City  of  New  York.  55  App.  Div.  90.  66  X.  Y.  Supp.  loft;. 
See.  also.  Lough  v.  Romaine,  36  Super.  Ct.  (4  J.  &  S.)  332.  Where 
there  is  no  question  upon  the  evidence,  but  the  verdict  is  contrary 
to  the  charge  of  the  judge  and  to  the  law.  the  costs,  on  granting  a 
new  trial,  will  be  directed  to  abide  the  event  of  the  suit.  Van  Rens- 
selaer v.  Dole,  1  Johns.  Cas.  279;  Knapp  v.  Curtis,  9  Wend.  60. 
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Art.    V.     Order. — Imposing-  Conditions. 


!Ourt,  it  ought  ordinarily  to  be  on  payment  of  the  costs 
of  the  trial  by  the  party  in  whose  favor  the  discretion  is  ex- 
Thus,   it'  the   error  complained  of  is  the  error  of 
the  jury,  tin-  party  asking  th<  should  be  required  to  pay 

of  the  trial.  S  an  order  granting  a  oew  trial  be- 
cause tin-  verdid  is  contrary  to  the  evidence  should  be  condi- 
tioned "ii  the  payment  by  the  moving  party  of  the  costs  of  trial 
and  disbursement  \     new  trial  because  of 

nadequacy  of  the  amount  of  plaintiff's  verdict,  the  imposi- 
tion of  tli--  paymenl  of  defendanl  ind  disbursements,  in- 
cluding the  amounl  paid  for  j  stenographer's  min- 
ii  held  pro]              Bui  while  the  party  entitled  to 
a  ipported  by  the  evidence  should 
quired  to  pa}  tl                 t  opposing  the  motion  for  setting 
nd  the  coats  of  th<   trial  including  witness  fees  and  dis- 
hould  ii. .t  I--  compelled  to  pay  all  the  cost 

sements  after  the  notice  of 
trial  should  b  An  order  granting  a  new  trial 

upon  the  condition  of  the  paymenl  of  costs  Bhould  contain  a 
provision  thai   if  the  re  uol  paid  the  motion  is  denied 

With  which  may  be  taxed  on  a 

motion  "on  i  ■"  ;m  appeal."184 

also  be  imposed.     On  granting  a  mo- 
tjuM  •  t  the  weight  of  evidence, 


.    V.  Supp.  821;  Helgers 

\\  Y.  Supp.  34, 

68  X.  Y.  Supp.  187. 

\\  Y.  Supp.  187;   Jackson  v. 

:nian   v.    Dry    I  B.   &  B.   R.   Co.,   69 

third  department,  however, 

be  imposed  as  a 

D    the   ground   that   the  verdict   is 

'     Inv.   94,   52   X.    Y. 

X.  Y.  Supp. 

Etai  k  v.  V. 

LI,  38  N.  Y.  Supp. 

3tate  Rep.  419,  28  X.  Y.  Supp.  881. 
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\      i  ii,|.  i      Imposing  l  '"i, .in 


it  has  been  held  proper  to  compel  defendanl  to  stipulate  not 
to  tax  costs  <mi  a  final  recover)  .  and  thai  if  plaintiff  finally  re- 
covers, entire  costs  should  be  taxed  in  his  favor."  If  newly- 
discovered  evidence  will  Bhow  thai  one  of  the  applicant's  wit- 
aesses  on  tin-  former  trial  was  mistaken  the  new  trial  should 
qo1  be  granted,  unless  the  party  applying  stipulates  thai  the 
testimony  of  the  witness  on  the  former  trial  Bhall  be  read  as 
pari  of  his  evidence  upon  the  new  trial,  or  thai  such  witi 
anall  be  called  !•>  him  upon  tin-  new  trial.1"*  11  has  been  held 
allowable  to  impose  the  condition  thai  the  action  shall  not 
abate  in  case  of  the  death  of  the  applicant.1  Bui  on  ordering 
;,  Qew  trial  because  of  newly-discovered  evidence,  it  is  nol 
proper  to  require  as  a  condition  thai  defendanl  executt 
stipulation  admitting  his  negligence  and  plaintiff's  freedom 
therefrom.188  And  the  courl  will  nol  compel  defendanl  to 
bring  the  amounl  of  the  verdicl   into  coui  So  the  court 

,-it  special  term  has  no  power,  upon  a  motion  for  ;i  new  trial, 
to  annex  to  an  order  reducing  the  recovers  a  condition  thai 
ii  shall  be  operative  only  in  case  the  reduced  amounl  Bhall  be 

]>;iiil 

The  mere  fad  thai  the  successful  party  has  declined  to  bc- 
eepi  the  offer  of  the  other  party  to  comply  with  a  condition 
imposed  on  granting  a  new  trial,  and  has  appealed  from  the 
order  which  has  resulted  in  affirmance,  does  nol  -I"  away  with 
the  necessity  of  compliance  with  the  conditions  imposed.' ' 

On  setting  aside  the  reporl  of  a  referee  as  againsl  the  weight 
,T  evidence  and  ordering  ;i  new  trial,  the  costs  are  in  the  discre- 
tion of  the  courl  and  may  be  ordered  to  abide  the  event.1*5 

-  sggerman  v.  Metropolitan  St.  R   i  4isc    374,  77  N.  Y.  Supp. 

905. 

iseBulkin  v.  Ehret,  29  Abb.  N.  C.  62,  20  N    Y    Supp.  731. 

is?  Anderson  v.  Rome,  W.  &  0.  R.  Co..  54   X.  Y.  334;    Henderson. v. 

Henderson.   L1   Abb.   N.  C.    102. 

Crane   v.    Brooklyn    Heights  R.   Co..   68   App.    Div.   202,   74    N.   Y. 
Snpp.  117. 

isoHallel  v.  Cotton.  1  Caines.  11.  Colem.  &  C.  Cas.  150;  Sbuter  v. 
Hallett.  Colem.  &  C.  Cas.  330:  Shuter  v.  Hallet.  1  Caines,  518. 

I-  Smith   v.  Dempsey.   102   N.   Y.   655. 

i»]  Stokes  v.  Stokes.  38  App.  Div.  215.  56  N.  Y.  Supp.  637. 

i»2  Wentworth  v.  Candee.  17  How.  Pr.  405. 
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V.     Order. 


.   1958.     Rehearing. 

unent  of  a  1 1 1 - » 1 1  < ►  1 1  for  a  new  trial  will  not  be  permit- 
ted excepl  in  extraordinary  A  rehearing  of  the  mo- 
tion for  a  new  trial  will  not  be  granted  by  another  judge,194 
though  the  judge  hearing  tin-  motion  may  grant  a  rehearing 
,,ii  the  same  papers,1*1  but  will  not  where  considerable  time 
elapsed  and  an  execution  lias  beer  issued,  and  a  receiver 
appointed  in  supplementary  pr dings 

I   1959.     Exception  to  order. 

\n  ie  to  an  order  denying  a  motion  for 

■ 

g   19G0.     Appeal. 

At.  the  facts  cannol  be  reviewed  on 

from  the  judgmenl  but  a  motion  for  anew 

rder  entered,  and  an  appeal  taken 

der  granting  or  denying  a  oew  trial 

though   ii"  appeal   is  taken   from  the 

here  made  and  entered  before  judg- 

of  appeal,  may  be  reviewed 

bul    not    where   made  and 

I  judgment.1991'     The  discre- 

the  judge   who  hears  a   motion   for  a  new 

27  Super.  Ct.  (4  Rob.) 

How.  IT.  325.     See,  also,  Wiley  v. 
-    pp.  471. 

Ri  •  I  an 

World  Mat.  L.  Ins.  Co., 

al  Mat.  Ins.  Co.,  123  N.  V.  120. 

xv.   Matthiessen,  155  N.  Y. 

V.  Hlackburne  Co..  91  N.  Y.  Supp.  8. 
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trial  <>ii  his  minutes  should  doI  be  disturbed  on  appeal  except 
where  clearly  abused 

§  1961.     Procedure  on  new  trial. 

The  granting  ;i  new  trial  merely  Beta  aside  the  verdict,  re- 
port, or  decision,  and  authorizes  another  trial  which  may  be 
based  on  the  Bame  pleadings  though  an  amendment  of  the 
pleadings  may  be  allowed  after  ;i  new  trial  h.-is  been  granted 

Granting  a   aew  trial  because  of  error  in   r i\iti'_r  evidence 

does  qo1  supersede  an  amendmenl  of  ;i  pleading  allowed  al  the 

trial  and  made  by  actual  Bervi E  the  amended  pleading 

[f  there  are  no  conditions  contained  in  tl rder  granting  ;i 

new  trial,  such  trial  proceeds  the  Bame  as  it'  there  had  been 
no  previous  trial  excepl  thai  the  decision  on  granting  the  or- 
der Bhould  !"■  looked  to  as  the  law  of  the  case. 

awrence  v.  Wilson,  86  App.  Dlv.  172,  B3  N    I   Bupp    321;  N 
\     Dutchess  County  Mut.  ti  68  App    D  li  N.  Y.  S 

201  Steinfeld  v.  Levy,  16  Abb.  Pr.  (N.  8.)  26. 

Prii  e  \     Bro*  i  Rep.  7.  26  Wkly.  Dig.    13. 
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CHAPTER  I. 
JUDGMENTS  IN'  GENERAL. 

ART.  I.   NATURE,  KINDS.  CONTENTS,  AND  RELIEF  GRANTED. 

:  v. 
Judf 

' 



-  ent 
— 

— 

for   <>r   aj  bom   judgment   may   be   rendered,  § 

irt  of  defendants. 

Affir  igainst  a  co-defendant. 

Afnrmat:  'o  defendant. 

Judgment  for  or  against  married  woman. 

;nd  nature  of  relief  granted,  §  1989. 
Where  0  answer. 


JUDGMENTS   IN   GENER  VL. 

An    1 

Where  there  la  an  answer. 

Determination  of  rights  of  parties  as  of  time  when  ac- 

i  i<m  was  commenced. 
Judgmenl  on  part  of  issn<  everance  of  action,  i  191 

[nteresl  on  Judgment,  ?  1971. 

ART.  II.   AS  DEPENDENT  ON  NATURE  OF  ISSUE,  MODE  OF 
TRIAL.  AND  COURT. 

Judgmenl  on  a  verdii  t,  $  1 

General  verdict. 

Special  verdict. 

Judgmenl  after  trial  by  couii  or  ref< 
Judgmenl  after  trial  of  Issue  of  law,  s'  1974. 
Judgmenl  after  trial  of  Bpeciflc  questions  <>t"  fact,  9  1975. 

By  jury. 

By  referee. 

Judgmenl  after  bearing  al  appellate  division,  S  ; 

On  affirmance  on  appeal. 

On  denial  of  motion  for  oew  trial. 

On  verdict  Bubjecl  to  opinion  <>t  court 

Final  Judgmenl  after  intry  of  Interlocutory  Judgmenl 

ART.    III.      ENTRY. 

era!  considerai  ions.  ^  r.'Tv 
What  constitutes  entry,  S  1979. 

When  and  where  Judgment  may  i ntered,  S  r.»80. 

W'lin  may  obtain  entry  of  judgment,  >  1981. 

Adjustment  of  costs  and  computation  of  interest  as  conditions 

precedent,  g  1982. 
Effect  of  informality  in  entering  Judgment,  S  1983. 
Entry  nunc  pro  tunc,  §  1984. 
Notice  of  entry.  g  L985. 

ART.    IV.      JUDGMENT    ROLL. 

Code  provisions.  §  1986. 
Necessity  of  filing,  19S7. 
Time  for  filing,  §  1988. 

Indorsement  of  time  of  filing 

By  whom  prepared,  §  1989. 
Signature,  §  1990. 
Contents,  §  1991. 

Summons. 

Bill  of  particulars. 
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Analysis. 

.'jns. 

sion  to  insert  proper  papers,  §  1992. 

ART.   V.      DOCKETING    AND    LIEN    CREATED    THEREBY. 

J i!  locketed,  §  19'.»  1. 

Do 

— 


!  justice  of  the  peace,  §  1997. 

I 

01. 

I  lulently 

— 
— 
— 

-  lurchase. 

to  passing  title. 

! 

— 

- 



lifted  judgment,  §  2006. 

ART.    VI.      AMENDMENTS. 

-"08. 

_  onforra  to  verdict,  report,  or  de- 

— 

Void  JU( 

j  2010. 

of  decree,  §  2011. 

Mi 
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— 

Modi 

Mandamua  to  com] 

ART.   VII.      VACATING  OR   SETTING   ASIDE 

Wanl  of  Juri 

Fraud. 

\\ .  i  ■ 

— -Failure  «>r  final  to  comply  with  ii 

— 

M 

Wl  - 1 

— 

After  d<  ■ 

— 

— 

Motion  based  on  error  lo  I 

Motion  based  on  i 

Notice  of  in. 

To  whom  nol 

Mode  of  givii 

Mot  Ion  i  i 

\V;; 

ii.  arlng 

:rt. 

Restltul 

— 

ART.   VIII.      ASSIGNMENT. 

Judgm< :  ■ 

Acknowledgment  of  assignmei  I 
Filinc:  of  notice  of  ownership,  S  2030. 
Filing  am!  noting  on  d<  2031. 

ART.    IX.      DISCHARGE    AND    SATISFACTION. 
ral  consl  derations 
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!>ankrui.t 
:on. 

ART.    X.      ACTIONS   ON    JUDGMENTS. 

»pe  of  ok 

■  l  the 

i 

ili;is- 

rther- 
-  relat- 

ART.    I.      NATURE.    KINDS.    CC  AND    RELIEF    GRANTED. 

I  deten 

'•ally 

dings 

■  f  the 

■ 


\l.  < 


id,,  record."     Under  the  Code  il   is  commonlj    und 
applicable  to  t1  '''" 

L064.    Kinds  oi  judgment!, 

Judgments  are  classified  as  final  or  interlocutory 
or  foreign,  and  judgments  in  personam  or  jud 
A  judgmenl  in  personam  i- 
tween  the  parties  claiming  the  right  in 
in.Mit   in   rem   is  denned  a-  >n  on  tl 

sum.'  particular  matter  by  a  tribunal 
t i. >n.     It  differs  from  a  pei 

cannol  !"■  obtained  A  ith  !"'■ 

i  he  state  and  ool  appearing  in  the 

Final  and  mtt'ilornturv 

t,.,  mination  ««t   the  rights  of  the   ; 

( •,,,!,•   definition   of  an    interlocutoi  I    t » ■ ' ^   '■ 

pealed  bul  tip-  definite 

follows:     "An   interlocutoi 

incomplete  judgment,  where  t1 

tied  bul  something  remains  don<      As  when  th<  i 

accounting  i"  !»•  had,  a  question  oi 

or  a  reference  required  t.»  determine  the  amount  <>t'  rent 

for  use  and  occupation."*     The  pr 

Park  v.  Park,  53  N    J 
Ave   Bid  S    Sup] 

i  Cambridge  Vall<  ink  v    '• 

decides  not  U 
cause.     Mora  v.  Sun  Mm 
How.  Pr.  60.     If.  in  .qui!  • 
between  the  parties  b 

remains  is  merelj   the  machin  otlon  by  tl 

its  decision  into  effect,  Its  n  Is  final.     Bul   if  anythtni 

Involving  future  litigation  which  mlg 

the   ultimate  adjustment   ol    I  the   pari 

decree,  or  order  made  is  merely  Interlocutory,  ami  t> 
whirli  still  -xists  necessarily  in  actions  for  equitable  relief.     Smith  v. 
Lewis,  1   Paly.    1! 
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■ 

■  ut    it   is   !lu\V  <>l't>  11 

:1  in  its  nature  and 

.  when  a  judgment 

of  the 

but  this 

court  judi- 

di- 

any  de- 

aal  oot- 

■11    and 

■  d  am  ou 
if  the  property, 
I.  the  ii 

l  applied  in 
laining 
by  what  offi 

INI. 

paid  into  court, 

tributed 

be- 

\n«l 

i  of  the 

las  not 
and 


JUDGMENTS   IN  GENERAL 

A  judgmenl  after  a  on  a  demurrer,  without  lea 

plead  over  or  amend,  is  .1   final  judgment,  while  if  leavi 
granted  t"  plead  over  or  amend  it   is  interlocutoi 
the  court,  by  judgment,  refuses  equitable  relief  )>ut  allows  the 
action  to  be  continued  t"  enable  plaintiff  I  er  damn 

Buch  a  judgmenl   is  interlocutoi  tad  a  determination  in 

which  ool  only  the  question  of  .  ed,  i>u; 

which  provides  for  Further  action  by  the  court,  upon  the 
coming  in  of  tin-  reporl  of  a  referee  appointed  by  it. 
final  judgment.1'  It  is  proper  thai  an  interlocutory  judgmenl 
should  determine  tin-  value  of  the  Bubject-matter  involved  in 
the  action,  where  it  may  I"-  made  the  basis  of  an  application 
For  an  extra  allowai even  though  its  value  be  do1  other- 
wise materia]  to  the  judgmenl 

A  judgmenl    based  entirelj    on   a   stipulation   may   be   pre- 
vented from  being  final  by  the  stipulation 

The  main   important I  the  distinction  between  final  and 

interlocutory  judgments  is  thai  the  latter  are  n<>t  appealable 
to  the  court  of  appeals.  Furthermore,  the  righl  to  costs  may 
depend  on  whether  the  judgmenl  is  final  <>r  interlocutory. 
And  the  doctrine  of  res  judicata  does  nol  apply  to  interlocu- 
tory judgments 

§  19G5.     Judgment  or  order. 

I'hr  differei between  a  judgmenl  and  order  has  beei n- 

sidered   in  a   preceding  volume.10     A   final   order  in  ;i  >["'<-ial 

1-.  13  Bucking  v.  Rauselt,  9  Hun.  6 
N.  v.  Supp.  678. 

"  See  Cod<    i  i   impbell  v    Not    Ybrl  <  h.. 

47  Super.  Ct.  (IB  J.  &  S  Maeder  v.  w .  Mac.  19,  81  N    i 

Supp.  402;   Biershenk  v.  S<  Rep.  179,  is  N    ?    Supp.  854; 

Romaine  v.  Brewster,  10  Misc.  120,  30  N.  V.  Supp.  948;  Punson  v. 
Philo,  27  Misi  i   N.  V.  Supp.  419;   Hoffman  v.  Barry,  2  Hun 

See,  also.  United  States  l.    ins.  Co.  v.  Jordan.  21  Abb.  N.  C.  330. 

is  Fitzpatrick  v.  norland.  27  Hun.  291,  295. 

Belmonl   v.   Ponvert,  26  Super.  Ct.    (3   Rob.)    693. 

"  Munro  v.  Smith.  23  Abb.  X.  C.  275,  6  N.   V.  Supp.    I 
Simpson  v.  McKay,  3  T.  \-  C.  65. 

i9  Metropolitan  El.  R.  Co.  v.  Manhattan  R.  Co..  14  Abb.  N.  C.  103.  215. 

■-'"  Volume  1,  p.  617. 
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and  independent 

66.     Number  of  judgments  in  one  action. 
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to  costs,  it 
-hould 

!    the   costs,    in 
141. 
3ee  note  in 

N 

harden  v.  Frost,  35 

lampton,  11  Hun.  156;  Ogden 
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Art.  i      Nal  ire,    Cont 


8  1967.     Form  and  contents. 

With  respect  to  judgments  in  general,  the  Code  is  Bilent 
as  to  their  form  and  contents,  Generally  Bpeaking,  however, 
a  judgmenl  is  Bnfficienl  ii'  the  time,  place,  parties,  matter  in 
dispute,  and   tin-   result   are   clearly   Btated."     The  judgment 

must  show  t! uit  in  which  it  was  rendered,  the  parties  to 

the  Litigation,  the  adjudication,  and  be  signed  by  the  clerk. 
Tlir  usual  practice  is  to  set  forth  in  the  preliminary  part  the 
nature  of  the  issues,  the  tun.'  and  place  of  the  trial,  the  name 
of  the  judge,  the  fact,  if  -".  that  defendanl  appeared,  the 
prevailing  party,  and  the  adjustment  of  costs  including  the 
amounl  thereof.  It  i^  sometimes  th.-  Bafer  practice  t<»  insert 
other  recitals  though  they  are  ool  conclusive  as  t.>  jurisdic- 
tion28 bul   merely  prima  facie  eviden I  the  facts  recited. 

'I'll.-  judgment  need  ool  recite  th.-  particulars  of  the  decisioi 
The  judgmenl  proper  usually  commences  with  the  words  "I' 
is  adjudged"  though  there  is  no  sel  form  and  equivalent 
words  may  !"■  used.  If  the  complaint  is  dismissed  "on  the 
merits"  the  judgmenl  should  contain  a  recital  t..  that  effe 
since  the  Code  provides  thai  ;i  final  judgment,  dismissing  the 
complaint,  either  before  or  after  :i  trial,  rendered  in  an  action 
hereafter  commenced,  'l<»'s  uot  prevent  ;i  new  action  for  the 
same  cause  of  action,  unless  it  expressly  declares,  or  it  ap- 
pears by  the  judgment  roll,  that  it  is  rendered  upon  the 
merits.'  A  mere  nonsuit  does  not  warrant  ;i  judgment  dis- 
missing the  complainl   on  the   merits,*4   nor  does  ;i   <liMiii>-;il 

28  ii  Enc.  PI.  &  Pr.  930. 

rguson  \.  Crawford,  7"  N    V.  ■::■:.:  Smith  v.  Reid,  134  X    i 
•  iiui m  v.  Strauss,  4  I  State  Rep.  380,  is  N.  V.  Supp.  48. 
aiBunten  v.  Orient   Mm.  Ins.  Co.,  21   Super.  Ct.   (S  Bobw.)    14£ 
Beebe  v.  Mead.  L01  App.  Div.  500,  92  N.  Y.  Supp.  51. 

32  See  Hicks  v.  Shives,  65  App.  Div.  447.  72  N.  Y.  Supp.  867.  Compare 
Martin  v.  Brocsveld,  60  State  Rep.  619.  29  N.  Y.  Supp.  1119. 
Code  Civ.  Tier,  g  1209. 
S4Thiry  v.  Taylor  Brew.  &  Malting  Co..  56  N.  Y.  Supp.  85.  37  App. 
Div.  391;  Terry  v.  Home.  59  Hun.  492,  13  X.  Y.  Supp.  353.  Where  the 
minutes  of  the  court  show  simply  that  the  complaint  was  dismissed, 
the  clerk  has  no  power  to  add  in  the  judgment  the  words  "upon  the 
merits."  Freeman  v.  United  States  Elec.  Light  Co.,  59  Hun,  341,  36 
State  Rep.  542,  20  Civ.  Proc.  R.   (Browne)   177,  13  X.  Y.  Supp.  93. 
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for  want  of  jurisdiction.  A  memorandum  filed  by  a  trial 
judge,  stating  the  grounds  of  his  decision,  is  no  pari  of  the 
judgmen 

Names  of  parties.     A   judgmenl   should   designate  the 

parties  for  and  againsi  whom  it  is  rendered,  and  they  should 
h.-  described  with  sufficienl   certainty  to  enable  the  clerk  to 
•  the  judgment  oeed  qo1  contain  a  mid- 
dle initial  letter  of  the  nam.-  of  the  judgmenl  debtor.88     And 

the   nam-'  of  a    patty    is  sufficient    though   the   initials  arc  used 

for  the  given  or  Christian   nan  -  i  a  judgmenl   against 

I '.    i  '    void  thniiL'h  suit    was  against 

••  il.  B.  Qottl  And  the  fact  that  defendanl  is  described 

in  tin-  judgment  merely  by  his  Burname  is  a  defect  which  may 
!'■•  amended.41  In  an  action  against  several  defendants,  a 
judgmenl  ndant"  cannot   stand  as  a  judgment 

against  either  one  of  the  defendants 

A-  ;-  fo  party  dies  after  verdict,  report, 

or  decision,  etc.,  hut  before  final  judgment  is  entered,  the  court 
enter  final  judgment  in  tin-  names  of  the  original  parties. 
\   judgment  for  plaintiff  for  a  sum  of  money,  where  the  ac- 
tion   is  againsi  dministrator  personally  and 

also    in    his    represental  city,     must    distinctly    show 

whet!  •   th>-  defendanl   personally  or  in 

ty  .** 

Amount.     All   jud  for   money   must    specify  the 

amount   for  which  t!  d.     If  there  has  been  an 

.     Barnes.  28  Abb.  N.  C.  401, 
171. 

■ 
•. 

•;    Aj.p.    Div.  380,  84  N.  Y.  Supp.  413. 

-7    A:  ;>    1  34   N.   Y.  Supp.  413. 

oiah"  Berlin   would  not 

"Zax"   Berlin.     Meurer 

%    peril]  240. 

ill,    1    A[  :  X.   Y.   Supp.  771. 

V.  Supp.  374. 
•     V.  .:>;:: 


2758  JUDGMBNT8   IN  GENERAL  g    l%7 

offer  of  judgment  and  b  more  favorable  judgmenl  is  nol  re- 
covered, the  defendant's  costs  Bhould  !"•  oflfsel  againsl  the 
verdict  and  plaintiff  awarded  judgment  for  the  balance,  Btat- 
ing  the  amount  thereof.*8  Judgment  may  !"•  entered  for  dif- 
Perent  sums  againsl  several  defendants  where  plaintiff  is  en- 
titled to  recover  more  costs  as  againsl  Borne  of  them  than 
;i'_r;iinst   nihil 

Alternative   judgment.     A    conditional    or    alternative 

judgmenl  may  be  rendered  if  there  is  e\  idence  to  Bupporl  both 
branches  of  t  he  judgment.41 

Provisions  as  to  enforcement.     Ordinarily  a  judgment 

should  make  no  provision  for  its  enforcement.     Bui  it   is  not 

ground  of  reversal  thai  ;i  judgmenl  t;iins  a  clause  requiring 

defendanl  t<>  pay  "forthwith"  sine-  Buch  ;i  clause  is  a  mere 
nullity 

Date.     A  judgmenl  may  be  dated  as  of  the  day  when 

the  court  ordered  it  entered,49  bul  it  cannol  be  antedated 

Signature.     A    judgmenl    i I    nol    I"-    sp_'ii<-i|    by    the 

judge  '  excepl  where  an  interlocutory  judgmenl  is  rendered, 
with  ;i  direction  thai  the  final  judgmenl  be  settled  bj  the 
courl  or  referee,  in  which  case  the  signature  <>t'  the  court  or 
referee  to  the  final  judgmenl  is  required  Bui  every  inter- 
locutory or  final  judgmenl  must  be  Bigned  by  the  clerk 

Form  of  judgment  on   general   verdict. 

I  Til  le  of  court  and  acl  Ion.  I 

The  issues  in  this  action  having  been   brought   on   for  trial   before 
and  a  jury,  al  a  trial  term  of  this  court,  held  on  the day 

atsworth  v.  Kay.  28  Civ.  Proc.  R.   (Ken  N    Y.  Bupp.   198. 

>•  Pox  v.  Muller,  64  X.  V.  Supp.  388,  31  Misc.   17". 
"  Reilly  \.   Freeman,   l    A.pp.   Div.  560,  73  State  Rep.  224,  37   N.   V. 
Supp.  570. 

'-  Simmons  V.  Cn&g,   137  X.  V.  550. 

irk  v.  Clark.   52   Si    te   Rep.  228,  22   X.  V.  Supp.  646.     See.  also, 
Barclay  v.  Brown.  7  Paige,  245. 

■■"Roberts  v.   White.  39  Super.  Ct.    (7  .1.  ,!,-  Si    272    - 
■r'i  De  Laney  v.  Blizzard.  7  Hun.  66. 

de  Civ.   Proc.  g   1231;   Clapp  v.  Hawley,  !»7  X.  Y.  610. 
ss  Code  Civ.  Proc.  §  1236. 
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house  in  the  city  of and 

•    ;  (pearing  by  counsel,   and   the 

for  having  been   duly 

.  and  the  costs  of  the  said 
dollars:      Now,  on  motion 

!  the  sum  of 

dollars  costs,  amounting 


nit.   insert   "thai   de- 

in  this  ac- 

ind  for  the  sum  of 

,  19o—. 


Clerk. 
W68      P  -r  or  against  whom  judgment  may  be  ren- 

-   thai   judgment   may  be 

fits. 

the   parties   on   the 

*    I  relief  to  which 

—    I  Ddantl.     [n  addition  to  the  gen- 

againsl  one 

as   follows: 

•  e  defendants,  and  a 

may,  in   its  discretion, 

plaintiff  to  take  judgment 

ad  direcl   thai   the 

the  others,  as  the  only 

require  the  plaintiff  to 

I   by  thi  rder  to 

in  default 
•In-    pla  i    first    proceed 
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Th 

applicn ' 

t  where  the 

defendants  is  estab 

tlleged  in  tip  (  ode  ml. 

been  applied  to 

action   againsl    the   maker  ami 
note,  '  and  t.»  an  action  where  the 
sued."     In  an  actio] 

ainsl  a  pari  of  the  defendai  I 
for  conspiracy, 
for  Fraud  though  the  cons] 

rule  which  prevailed  prior  t.>  the  Code  that  when  several 
fendants  are  Bued,  for  a  wrong  in  which  all  join,  tl 
cannol  be  ney ered  and  thai   it"  the 

damages,    plaintiff    may    enl  .ill    the 

defendants   for   the   Inr  >nll 

appli< 

These  Code  provisions  modify  th di  rule  tl 

acl  i<  idgment  could  not  tx   I 

against  a  pari  of  defendant!  ded  the  in- 

Bolvenl  act,  bankruptcy,  inf 
sonal  in  its  natuj 

Affirmative    relief   against    I    co-defendant.     Tl, 

N 

3 
111.   11    N    5 

Taj  lor,  76  N    v 

5  Hi.  i-   V.  1    N     V 

■  Lomer  v.  Me< 
iVagenei  nell,  SI  App    I 

117 

"Grifflng  v.  Diller,  :i    n.  v    Bnpp  i  v. 

Daily.  ::   State   ):•  p.  309.    S  .     v 

Bohun   v.Taylor.   •  h,  11  N.  Y.  (1    K^rn.i 

128,  9   How.   Pr.  :  -  i  v.   Kirker.  s  Abb.   Pr.  •".'.'.   17   S 

\  i   120;  Hoffman  v.  Scbwarts,  n  Civ.  Pi 
v.  McLaughlin,  16  Civ.  Proc.  R.   (Browne)   l"i 

M(  Guire  v.  Johnson,  i'  Lana    306 ;  B 
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I 

nguish   ,in  adverse  hostile  claim   t«>  the   monej    in   conl 
versy,  and  in  which  for  thai  purpose  the  adverse  claimanl  has 

been  made  n  party  defendant,  is  one  in  which  tl art,  having 

;ill  the  facts  and  all  the  parties  before  it.  can  adjusl  the  rights 
nol  only  between  the  plaintiff  and  the  defendants,  bn1  between 
defendants,  and  can  determine  nol   only  the  amounl   due, 
luit  i  he  part}   to  m  hom  it  shall  be  paid 

Affirmative  relief  to  defendant.     The  « lode  proi  ides  thai 

the  judgmenl  may  granl  to  ;i  defendanl  any  affirmative  relief 
to  which  he  may  !"■  entitled.7*     Tins  means  Buch  relief 
properlj    be  given   within  the  issues  made  by  the  pleadii 
or  according  t"  the   legal   or  equitable   rights  <>t'  pari 

established    by   the  evidei and   no1    thai    redress  which   is 

equally  applicable  after  as  before  judgment,  and  may  1 fa- 
tamed  mi  motion  or  by  action.™     It  does  n<>t  apply  whei 
complete  determination   of  the  controversy    presented   by   the 
answer,  and  \\\»>u  which  the  relief  is  demanded,  cannol  !»••  had 

withoul  the  present I'  other  parties,  who  can  only  be  pi 

erly  broughl  in  by  defendanl  b)  a  It  would 

seem  thai  the  court  has  "power"  to  administer  Buch  affirma- 
tive relief  though  nol  specifically  prayed  for  in  the  ansv 
especially  in  an  equitable  action/1  though  ordinarily  affirma- 
tive relief  will  n<»t  be  granted  where  nol  demanded  in  the 
answer  which  merely  sets  up  a  defense,1'  unless  no  objection  is 
taken  until  after  trial;80  bul  an  affirmative  judgmenl  <>n  a 
counterclaim  will  nol  be  granted  unless  demanded  in  the 
answer.81     The  court  may,  however,  granl   relief  to  a  defend- 

i    v.  Proc.  S  L204      in  an  action 
Invalid  where  plaintiff  tails,   It    la  doI   i  i  in- 

stitute an  independent  action  t<  .  but  defendant  m 

relief  by  decree  it"  the  nec<  appear  from  the  plead 

and  proof.     Earle  v.  Robinson,  84   Hun.  571  Rep.  851,  32  N. 

Y.  Supp.   730. 

irner  v.  Hannah.  13  Super.  Ct.   (6  Duer) 
■•••••  Sniitli   v.    Howard.   20    How.    Pr.    151. 
78  H0US<  .wood.  137   X.   Y.   2 

■  •  Wright  v.  Delafleld,  25  N.  Y 

Cythe  v.  La  Fontain,  51  Barb.  1  - 
bi  Code  Civ.  Proc.  5  509. 
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it,  though  defendant  does  not 

Judgment  for  or  against  married  woman.     Judgment 

may   be  rendered  and  en- 
she  was 

li»yj      Extent  ;ind  nature  of  relief  granted. 

i  answer, 

:'!-'  to  the  plaintiff  than 

!  an  answer, 

any  judgment,  con- 

mplaint,  and  embn 1 

Wi.  nrer.    'i  •   the  pro- 

the  judgment  shall  nol 
thai  demanded  in  the 
the  rule.     I E  a  de- 
to  con- 
more  favor- 
•    him   than   the 
tance,  in  an  ac- 
defendants 
ich  reliei 
-     a  judgment 
■  where 
•  ;ill   the  allegations  of 
[uitable 

747. 

6c  T.  Lai  ■]  Co., 

based  entirely 
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i.     Hasbrouck   v. 

77. 
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Art.  i.     Nature,  Contents,  etc. — Extent  and  Naturt    of  Relief  Granted. 

relief,  and  where  equitable  relief  alone  is  asked  for,  the  com 
plainl  cannol  be  sustained  for  Legal  redress  where  no  answer 
lias  been  interposed;88  though  if  both  legal  and  equitable  re- 
lief are  asked  for,  either  may  be  granted.88     A  demurrer,  how- 
ever, is  not  ;in  answer  within  this  Code  section 

The  objection  to  a  judgmenl  more  favorable  than  demand- 
ed is  qo1  to  its  irregularity  bul  that  it  is  altogether  unau- 
thorized so  that  the  judgmenl  may  li<-  se1  aside  on  motion 
even  after  the  lapse  of  a  year.81  Furthermore,  defendant's 
remedy  is  nut  confined  i<>  a  motion,  bul  he  may  resisl  or  at- 
tack the  judgment  againsl  him  in  any  form  that  lie  may 
elect.02  On  the  other  hand,  a  person  not  a  defendant  nor  in- 
terested in  the  defense  of  the  action  cannot  rely  on  the  Code 
provision.88 

Where  there  is  an  answer.     If  there  is  an  answer,  tin' 

court  may  permit  the  plaintiff  i"  take  any  judgment  consistent 

with    the    ease    made    by    tl mplaint    ami    embraced    within 

the  issue.  Observe  that  the  two  limitations  are  that  the  judg- 
ment shall  be " consistent "9i  with  the  case  made  and  "embraced 
within  the  issue."  The  rule  does  not  authorize  judgmenl  in 
direct   hostility  to  the  theory  of  the  action   and   the  substantial 

allegations  of  the  complaint;  the  judgment  must  he  secundem 
allegata  et  probata.88  The  provision  means  that  a  plaintiff 
is  not  to  he  tinned  out  of  court,  when  an  answer  lias  been 
interposed,   because  he  prays   for  too  much  or  too   little,  or 

ss  Swart  v.  Boughton,  35  Hun,  287;  Cody  v.  First  Nat.  Bank,  63  App. 
Div.  199,  71  N.  Y.  Supp.  277;  Black  v.  Vanderbilt,  70  App.  Div.  16,  20, 
74  N.  Y.  Supp.  1095. 

89  Squiers  v.  Thompson,  73  App.  Div.  552,  76  N.  Y.  Supp.  7::  I. 

so  Kelly  v.  Downing,  42  N.  Y.  71;  Parker  v.  John  Pullman  &  Co.,  36 
App.  Div.  208,  56  N.  Y.  Supp.  734. 

9i  Simonson  v.  Blake,  12   Abb.  Pr.   331,  333. 

»2  Clapp  v.  McCabe,  155  N.  Y.  525,  532. 

93  Peck  v.  New  York  &  N.  J.  R.  Co.,  85  N.  Y.  246,  251. 

94  Bradley  v.  Aldrich,  40  N.  Y.  504,  510;  Saltus  v.  Genin,  16  Super. 
Ct.  (3  Bosw.)  250,  7  Abb.  Pr.  193;  Cowenhoven  v.  Brooklyn,  38  Barb. 
9;   Towle  v.  Jones,  24  Super.  Ct.   (1  Rob.)   87,  19  Abb.  Pr.  449. 

95  Graham  v.  Read,  57  N.  Y.  681.  See,  also,  National  Commercial 
Bank  v.  Lackawanna  Transp.  Co.,  59  App.  Div.  270,  274,  69  N.  Y.  Supp. 
396. 
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fur  wniii-.',  relief.'"  In  other  words,  plaintiff  is  not  confined 
te  the  relief  which  he  demands  in  his  complaint,  but  the  court 
may  award  such  judgment  as  he  is  entitled  to  under  the  evi- 
dence,91 subject  to  the  conditions  noted.  Thus  where  all  the 
facta  necessary  to  make  out  a  cause  of  action  of  an  equitable 
nature  are  alleged  in  the  complaint,  and  they  are  not  such  as 
are  merely  incidental  to  another  and  totally  different  cause- 
of  action,  the  fact  that  only  a  money  judgment  is  asked  for 
will  not  prevent  the  court  from  granting  equitable  relief.98 

[f  facts  Bhowing  a  right  to  both  Legal  and  equitable  relief 
are  rtated,  either  may  be  granted,"  but  if  the  allegations  war- 
rant only  legal  relief,  then  equitable  relief  cannot  l>e  granted 
,,n  the  eviden  ad  vice  versa.101     For  instance,  where  the 

complaint  is  framed  Bolely  for  equitable  relief  and  the  action 
is  tried  as  an  action  in  equity,  the  court,  on  finding  that  the 
plaintiff  is  not  entitled  to  any  equitable  relief,  bu1  that  the 
facts  would  warrant  an  action  for  damages  not  alleged  or 
claimed,  cannol  order  judgment  for  such  damages.102  It 
has  been  held,  however,  that  the  demand  for  an  accounting, 
in  an  action  baaed  on  a  contract,  does  no1  preclude  a  money 
judgmenl  where  an  answer  has  been  interposed.103  No  judg- 
ment can  be  given  in  favor  of  a  plaintiff  on  grounds  not  staled 
in  ins  complaint,  nor  relief  granted  for  matters  not  charged, 
although  they  may  be  apparent  from  some  part  of  the  plead- 
ings or  e\  idenci 

A  recovery  ex  contractu  is  not  allowable  in  an  action  ex 
delicto.         For  instance,  a  recovery  cannot  be  had  for  money 

Curley,  90  N.  v 

Pinlayson  v.  Wlman,  84  Hun.  357,  360,  32  N.  Y.  Supp.  347. 
-  Bell   \    tft  rrifleld,  109  N    Y.  - 

\.  a    York    I"'   Co.   v.  Northwestern  Ins.  Co.,  23  N.  Y.  357. 
ioo  Stpvons  v.  City  of  rk,  84  N.  Y.  296. 

v    FairchHd,  2  Keyes,  111;  Dudley  v.  Congregation  of  Third 
Order  of    8  65   Hun.   21.  25.  19   N.   Y.   Supp.   605;    Hawes  v. 

Dobbs.  44  State  Rep.  890,  18  N.  Y.  Supp.  123. 
Wh.-ln,  k   v.   Lee,   74   N.  Y.  495,  500. 
rj]  lurani  v.  Maillard,  56  App.  Div.  11,  67  N.  Y.  Supp.  343. 
'  v.  Sarles,  104  N.  Y.  164,  166. 
i      i  more,  50   N.  Y.   1;    Ross  v.  Mather,   51  N.  Y.  108; 
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had  and  received  where  a  cause  of  action  sounding  in  t<>rt  is 

Se1  forth  in  th >mplaint.10€     So  a  recovery  <-x  delicto  cannot 

be  had  where  the  eomplainl  Bets  Eorth  a  cause  <>t'  action  based 
mi  ,-i  contract.101 

A  recovery  for  pari  of  the  relief  asked  for  is  proper  where 
the  evidence  authorizes  Buch  relief  though  it  does  do1  authorize 
other  relief  ;isl<(-.l  for.108 

An  amounl  greater  than  the  mum  demanded  cannol  be  re- 
covered.108 This  rule  applies  to  ,-i  counterclaim.110  Bu1  where 
the  verdid  is  in  rM^ss  «»t'  the  amounl  claimed,  the  trial  courl 
may,  after  verdict,  allow  the  eomplainl  i<>  be  amended  so  as  t" 
supporl  the  verdict.111  Furthermore,  no  recovery  can  !"■  bad 
in  excess  of  the  amounl  stated  in  th,'  lull  <>)'  particulars.1" 

Determination  of  rights  of  parties  as  of  time  when  ac- 
tion was  commenced.  Th,'  rights  of  the  parties  in  an  action  ;it 
1,'iw  must  be  determined  as  they  were  when  th-'  action  was 
brought,113    notwithstanding    the    existem £    an    equitable 

Smith  v.  Smith,  I  A.pp.  Div.  227,  38  X.  V.  Supp.  551;  Kresa  v.  Woehrle, 
23  Misc. .472,  52  N.  Y.  Supp.  628. 

ioe  Allen  v.  Allen,  52  Hun,  398,  5  N.  Y.  Supp.  518;  Boehm  v.  Miller, 
45  State  Rep.  281,  18  N.  Y.  Supp.  137. 

lor  Fisher  v.  Fredenhall.  21  Barb.  82;  Beard  v.  Yates.  2  Hun.  466. 

'  M'olton  v.  Jones.  30  Super.  Ct.  (7  Rob.)  164;  Bosworth  v.  Higgins, 
26  State  Rep.  474.  7  N.  V.  Supp.  210;  Spring  v.  Bowne,  89  Hun.  10.  35 
N.  Y.  Supp.  46;  Leprell  v.  Kleinschmidt,  112  N.  V.  364.  A  complaint 
alleging  defendant's  unlawful  entry  upon  plaintiff's  premise?  and  its 
continued  possession  and  withholding  of  the  same,  stating  that  such 
entry  was  made  by  stretching  electric  wires  across  the  premises,  and 
that  such  possession  is  still  hold  for  the  purpose  of  transmitting 
electricity  across  the  premises  upon  such  wires,  although  containing 
all  the  elements  of  a  complaint  in  ejectment,  is  qualified  by  the  addi- 
tional allegations,  and  where  they  are  support ed  by  the  proof,  the 
action  may  be  retained  for  the  purpose  of  awarding  a  judgment  for  the 
removal  of  such  wires.  Plummer  v.  Gloversville  Elec.  Co.,  20  App.  Div. 
527,   17  N.  Y.  Supp.  228. 

loo  Volume  1.  p.  1032. 

no  Annis  v.  Upton,  66  Barb.  370.  But  see  Rider  v.  Foggan,  37  State 
Rep.  438,  14  N.  Y.  Supp.  59. 

in  Jenks  v.  Van  Brunt,  6  Civ.  Proc.  R.  (Browne)   158. 

ii-  Morrison  v.  L'Hommedieu,  15  App.  Div.   623,  44  N.   Y.   Supp.  79. 

nsWisner  v.  Ocumpaugh,  71  N.  Y.  113;  Caswell  v.  Kemp.  41  Hun, 
434. 
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defense.1"  This  general  rule  is  subject  to  the  exception, 
however,  thai  where  a  fad  has  arisen  subsequent  to  the  joining 
of  tli--  issue,  which  either  increases,  diminishes,  or  extinguishes 
the  righl  to  a  recovery,  such  fact  can  always  be  proved  and 
considered  in  a  legal  action  where  the  same  has  been  set  out 
by  appropriate  allegations  in  a  supplementary  or  amended 
complaint  or  answer.118  In  equity,  while  the  jurisdiction  de- 
pends "ii  plaintiff's  positioE  and  the  relief  to  which  he  is  en- 
titled at  the  time  of  bringing  the  action,  the  measure  of  relief 
will  I"-  adapted  to  thai  which  he  is  entitled  to  at  the  time  of 
the  decree 

1970.  Judgment  on  part  of  issues  and  severance  of  action. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  re- 

fferenl  e  '  action  sel   forth  in  tin-  complaint, 

and  final  .iu.l-_Mn.-nt  can  be  taken,  with  respecl  to  one  or  more 

of  the  causes  of  action,  withoul   prejudice  to  either  party  in 

maintaining   the   action,   or  a   defens ■  counterclaim,   with 

,ped   to  tl ther  c  i"  11""  n  sovery  of 

tinal  judgment  apon  the  whole  issue,  the  courl  may.  in  its  dis- 
tion,  and  si  anj  of  the  action,  dired  thai  the  action 

be  divided  into  two  or  more  actions,  as  the  case  requii 

1971.  Interest  on  judgment. 

A   judgmenl   for  a   mum  of  money,   rendered   in  a   court   oi 

>ord,  or  do1  of  record,  or  a  judgment  rendered  in  a  courl  of 

record,  directing  the  paymenl   of  money,  bears  interesl    from 

the  time  when   it   is  entered.     Bu1   where  a  judgmenl   dir 

that  money  paid  oul  shall  be  refunded  or  repaid,  the  direction 

in  Whiting  \    Dowdall,  :'l   Hun.  I 

[ndostiial  &   General   Ti  is1   v.  Tod,  93  App.   Div.  263,  87  N.  Y. 

Sir  KT    v 

Pond   v.   Hanvood,  139  N.  Y. 

HI  N.  Y-  SuPP-  94T' 

This  section  applied  in  Stokes  v.  Stokes, 
vhi.-h  was  an  action  for  several 
lib  rate  causes  of  action. 
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includes  interest  from  the  time  when  the  money  was  paid, 
unless  the  contrary  is  expressed.111 

ART.  II.   AS  DEPENDENT  ON  NATURE  OF  ISSUE.  MODE  OF 
TRIAL,  AND  COURT. 

§  1972.     Judgment  on  a  verdict. 

The  mode  "t'  entry  of  judgmenl  on  ;i   verdid   depends  on 
whether  the  verdicl   is  a  general  or  a  Bpecial  verdict. 

General  verdict.     In  cases  where  a   general  verdict   is 

rendered,  there  is  n<>  judgmenl  pronounced  except  by  the 
record.  The  judgmenl  itself  is  usually  made  up  in  the  clerk's 
office.119  'Hi''  Code  provides  that  the  clerk  must,  on  the  ap- 
plication of  ;:  party  in  whose  favor  ;i  general  verdict  is  ren- 
dered, enter  judgment  in  conformity  to  the  verdict  unlesi 
different  direction  i^  given  by  the  court  or  it  is  otherv 
specially  prescribed  by  lavt  Bui    I       ceptions  are  ordered 

heard  in  the  first  instance  by  the  appellate  <li\isi..n.  judgment 
cannot  !"■  entered  until  ;i  decision  by  the  appellate  division 
if  the  order  provides  for  a  suspension  of  tin-  judgmenl 

It  will  lif  noticed  thai  the  Code  provides  thai  the  judgment 
must  conform  to  i'1  verdict,  and  hence  the  clerk  can  neither 
enlarge  nor  abridge  the  scope  or  operation  of  tht  judgmenl 
Bui  failure  of  tin'  judgmenl  t<>  <-<>nt'<>nn  t<>  the  verdict  may  be 
waived  by  failure  i"  promptly  move  to  conform  the  judgmenl 
tc  the  verdict.121  1 1'  .1  mistake  is  made  by  the  clerk  in  enter- 
ing judgment,  it  can  1"'  remedied  by  motion  to  the  court  and 
by  appeal  from  the  order  made  thereon.     The  remedy  i^  not 

us  Code   Civ.    Proc.    §    1211;    Mclntyre    v.    Strong,    2    Civ.    Proc.   R. 
(Browne  i    36      Merelj  tlon   of   common-la*    rule.     Donnelly    v. 

Brooklyn.  121  X.  Y.  9.     Duty  of  clerk  to  add  Interest,  see  post.  S  L9I 
no  Lynch  v.  Rome  Gas  Li-  12  Barb. 

Code  Civ.  Proc.  S  1189;   Morrison  v.  X-w  York  &  X.  It.  R.  Co..  32 
Barb 

i-i  Rule   formerly    was   that   judgment   could   not    be    entered    in    any 

at     Code  Civ.  Proc.  §   1' ;   Matter  of  Welch.  14  Barb.  396;   King  v. 

Van  Duzer,  12  Wkly.  Dig.  562.  Entry  of  judgment  as  security,  see 
ante.  §  1943. 

i--Brusie  v.  Peck  Bros.  &  Co..  62  Hun.  248,   16  X.  V.   Supp.  645. 
Waived  by  taking  an  appeal.     Brigg  v.  Hilton.  99  X.  V.  517 
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— Judgment  on  Verdict. 

A  judgment  rendered  upon 

defendant  should  contain  an 

;i)'j  .  .  upon  the  i  the  action,  and  is  defective  if 

defendant.128     The  court  can- 

te  judgments 

1  damages  are  given  by 

.iiii.l   by   ili''   jury, 

different  nil''. 

.1  by  the  court  ami  judg- 

•, revision  is  merely 

—    s  I  verdict  judgment,  upon  a  spe- 

ast,  in  the 

,t   a  term  h<-l<l  by  one 

special  verdict  have 

'I'll.-    jury    tin. Is    the 

ourl   merely  ap- 

,,!,,  what  judgment  Bhall  !»«' 

mi.,  the  evidence  itself  to 

Tli.-  motion  is  an  enu- 

cial  term  on  the  regular 

,„,.  by  tli<-  ;  forth  in 

II 

1973      Judgment  ':  ial  by  court  or  referee  of  issues  of 

mode  -:   ln;i1  "'"  ;|"  11"' 

J.  &   S.)    323,    I    N. 

Rep.   169. 
M    '. 

V    Supp.  • 
a   Hun,  153,  special 

Bndli 

mann  v.  Swan.  19  Super.  Ct. 

N    1 
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issues  is  by  a    referee  appointed  to   hear  and  determine  the 

issues  is  the  same  as  where  the  trial  is  by  the  court  without  a 
jury.134  "Where  He'  whole  issue  is  an  issue  of  fact,  which 
was  tried  by  a  referee,  the  report  stands  as  a  decision  of  the 
court.  Excepl  where  it  is  otherwise  expressly  prescribed  by 
law,  judgment  upon  such  a  report,  or  upon  the  decision  oJ 
the  court,  upon  the  trial  of  the  whole  issue  of  Eacl  without  a 
jury,  may  lie  entered  by  the  clerk,  as  directed  therein,  upon 
filing  tin'  decision  or  report."135  This  Code  section  applies 
only  to  judgments  in  '"actions."130  Furthermore,  it  does  not 
apply  to  references  to  report  the  facts.137  The  phrase  "rx- 
cept  where  it  is  otherwise  expressly  prescribed  by  law"  in- 
cludes matrimonial  actions  in  which  judgment  must  he  ren- 
dered by  the  court.138  The  clerk  has  no  power  to  enter  an 
■'interlocutory"  judgmenl  except  after  application  to  the  court 
and  a  direct  ion  of  1  he  courl   so  i<>  do. 

The  old  ('ode  provided  that  judgmenl  might  I ntered  after 

the  expiration  of  four  days  from  the  filing  of  the  decision  or 
report,  and  the  service  on  the  attorney  for  the  adverse  party 
of  a  copy  thereof,  and  uotice  of  the  filing,140  hut   the  present 

134  See  vol.  2,  p.  2487.  The  judgment  on  the  report  of  a  referee  is 
to  be  formally  drawn  up  and  entered,  as  though  pronounced  by  the 
court  in  which  the  suit  is  pending.  This  has  been  the  uniform  prac- 
tice under  the  new  as  well  as  under  the  old  form  of  procedure.  Han- 
cock v.  Hancock.  22  N.  Y.  568. 

136  Code  Civ.  Proc.  §  1228. 

1  ;,;  Judgment  cannot  be  entered  on  the  r  ;  ort  of  a  referee  in  a  spe- 
cial proceeding,  in  the  absence  of  a  statute,  without  permission  of 
the  court.    Matter  of  Potter,  44  Hun,  197. 

137  Marcas  v.  Leony,  50  Hun,  178,  2  N.  Y.  Supp.  831.  See,  also,  Bantes 
v.  Brady,  8  How.  Pr.  216. 

1  ;s  In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as  pre- 
scribed in  the  last  section,  or  where  the  reference  was  made,  as  pre- 
scribed in  section  one  thousand  two  hundred  and  fifteen  of  this  act. 
Where  a  reference  is  made  in  such  an  action,  the  testimony,  and  the 
other  proceedings  upon  the  reference,  must  be  certified  to  the  court,  by 
the  referee,  with  his  report;  and  judgment  must  be  rendered  by  the 
court.     Code  Civ.  Proc.  §  1229. 

139  Marcas  v.  Leony,  50  Hun,  178,  2  N.  Y.  Supp.  831. 

no  Code  Pro.  §§  267-272. 
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Code  contains  no  like  provision.  The  successful  party  may 
enter  judgment  immediately  after  filing  the  decision  of  the 
judge,141  or  at  any  time  thereafter;142  and  a  copy  of  the  de- 
cision  or  reporl  need  qo1  be  served  on  the  opposing  attorney 
before  judgment  can  be  entered.143     So.  after  decision,  a  draft 

of  the  judg tit    need  not  be  served  on  the  opposing  party 

before  its  entry.144 

The  basis  of  the  judgment  is  the  decision  or  report""  which 
must  direct  the  judgmenl  to  be  entered  thereon,148  though 
if  the  repori  does  no1  state  the  judgment  to  be  rendered,  the 
rourt  a1  special  term  may  settle  the  terms  thereof  in  the 
absence  of  objections.147  And  the  mere  absence  in  the  ref- 
eree's report  of  a  direction  as  to  the  judgment  to  be  entered 
does  nol  aiVeet  the  validity  of  the  judgmenl  which  has  been 
entered   in   accordance   with   what    from   the   report    is  clearly 

shown  to  have  1 d  the  determination  of  the  referee.148 

Furthermore,  the  provisions  of  the  judgment  must  strictly 
conform  to  the  decision  or  report."'  and  not  contain  any  prn- 
ni  Lynde  v.  Cowenhoven,  1  Hew.  Pr.  327. 
142  Roberta  t.  Whin-.  39  Super.  Ct  (7  J.  &  SO  -"-•  -~,;- 
us  Crook  v.  Crook.  1  l   Daly,  298. 
144  people  v.  Albany  &  S.  R.  Co.,  57  Barb.  204. 

3ommer  v.  Sommer.  87  App.  Div.  134,  84  N.  Y.  Supp.  144;  Hall 
v.  Beaton,  13  App.  Dlv.  116,  13  N  V  Supp.  304;  Schultz  v.  Hoagland, 
9  Wkiy  Dig.  319.  The  opinion  of  a  judge,  without  formal  findings  or 
decialon,  is"  not  enough  to  sustain  entry  of  judgment.  Weyman  v. 
National  Broadway  Bank.  59  How.  Pr.  331.  Judgment  cannot  be  en- 
tered  on  a  decision  which  merely  directs  judgment  without  stating  the 
facta  found  and  the  conclusions  of  law.  Newman  v.  Mayer,  52  App. 
I.iv  209,  65  N.  Y.  Supp.  294,  7  Ann.  Caa.  197.  Neither  an  entry  in  the 
ml,  the  clerk  nor  an  opinion  of  the  court  can  take  the  place 

of    the    formal    decialon   required    by    the   Code.     Electric   Boat  Co.    v. 
Howey,  96  App.  Div.  110,  89  N.  Y.  Supp.  210. 

1.   2,  pp.  2381.  2459.     See,  also,  Clason  v.  Baldwin.  36  State 
Rep.  982,  l::  N.  Y.  Supp.  371. 

141  Vagen  v.  Birngruber,  9  State  Rep.  729. 

148  Matter  of  Baldwin.  sT  Hun.  372.  34  N.  Y.  Supp.  435. 

lark  v  Clark,  84  Hun.  362,  32  N.  Y.  Supp.  325.  Where  the  de- 
cision is  Bimply  that  judgment  be  entered  for  defendant  and  against 
plaintiff  an  entry  of  judgment  dismissing  the  complaint  "on  the 
merita  "  is  unauthorized  and  will  be  amended.    Card  v.  Meincke,  70  Hun, 
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visions  except  those  embraced  in  the  decision  or  report.160 
Thus  the  judgmenl  in  an  equity  action  upon  the  reporl  of  a 
referee  must  follow  the  report  as  to  the  allowance  of  costs; 
and  a  party  whu  is  nut  allowed  costs  by  the  reporl  cannot  in- 
serl  them  in  the  judgment.1"  But  where  the  prevailing  party 
waives  .1  provision  in  his  favor  in  the  conclusions  of  Law,  the 
special  term  may  order  entry  of  judgment  mi  tin-  decision  in 
the  modified  form.'  -  And  failure  of  the  judgment  to  con- 
form to  the  decision  or  reporl  may  1"'  corrected  on  motion  ;it 
special  term. 

On  filing  the  report  or  decision,  judgmenl  may  1><-  entered 
by  the  clerk  without  further  direction  of  the  court.1"  Bui 
the  usual  practice,  after  tin-  trial  of  issues  of  fad  by  a  referee, 
and  a  reporl  thereon,  in  the  absence  of  an  agreement  between 
the  attorneys  for  the  respective  parties  as  to  the  form  of  the 
judgment,  is  to  have  the  same  settled  by  the  court.1"8  And, 
in  the  first  department,  it  has  been  held  accessary  that  there 
be  a  direction  of  the  court  for  the  entry  of  a  judgmenl  on  the 
report  of  a  referee  though  the  special  term  1ms  no  authority 

382,  54  State  Rep.  285.  -1  X.  Y.  Supp.  375;  Petrie  v.  Trustees  of 
Hamilton  College,  92  Hun,  81,  36  N.  Y.  Supp.  636.  A  judgment  on  a 
referee's  report  reciting  only  that  part  of  the  report  which  relates 
to  one  party,  and  adjudicating  only  on  the  rights  of  that  party, 
although  it  contain  a  general  clause  adjudging  that  the  report  be  in 
all  things  confirmed,  cannot  be  regarded  as  adjudicating  the  rights  of 
another  party  which  were  passed  on  by  the  report.  People  v.  Kent,  58 
How.  Pr.  407,    >   Wkly.  Dig.   63. 

iso  Loeschigk  v.  Addison.  19  Abb.  Pr.  169;  Brunner  v.  Kaempfer,  2 
App.  Div.  177,  37  X.  Y.  Supp.  700. 

i5i  Coddington  v.  Bowen,  2  Silv.  Sup.  Ct.  417,  24  State  Rep.  832,  6  N. 
Y.  Supp.  355.  Decision  of  referee  as  to  costs  cannot  be  reviewed  at 
special  term.     Kennedy  v.  McKone,  10  App.  Div.  97,  41  N.  Y.  Supp.  577. 

152  Roberts  v.  White,  39  Super.  Ct.  (7  J.  &  S.)   272. 

153  Oliver  v.  French.  82  Hun,  436,  31  N.  Y.  Supp.  740;  People  v. 
Goff,  52  N.  Y.  434;  Campbell  v.  Seaman,  63  N.  Y.  568.  Remedy  is  not 
by  appeal.     Howland  v.  Howland,  20  Hun,  472. 

I---*  Roberts  v.  White,  39  Super.  Ct.  (7  J.  &  S.)  272;  Clapp  v.  Hawley, 
97  N.  Y.  610;  Union  Bag  &  Paper  Co.  v.  Allen  Bros.  Co.,  94  App.  Div. 
595,  88  N.  Y.  Supp.  368. 

155  Union  Bag  &  Paper  Co.  v.  Allen  Bros.  Co.,  94  App.  Div.  595,  88 
N.  Y.  Supp.  368. 
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to  require  the  entry  of  a  judgment  substantially  different  from 
that  prescribed  in  the  report  of  the  referee.150  If  difficulty  is 
experienced  in  preparing  a  judgment  in  conformity  with  the 
on  or  report,  it  is  expedienl  to  submit  the  judgment  to 
th<-  adverse  party  before  its  entry  and  then,  if  objection  is 
made  thereto,  to  move  the  court  to  settle  the  form  of  the  judg- 
ment. Of  '■"Mrs.-,  if  no  objections  are  offered  by  tin-  adverse 
party  within  a  reasonable  time,  the  successful  party  may  pro- 
cure the  clerh  to  enter  the  judgment,  Leaving  the  attorneys 
for  the  adverse  party  to  move  to  amend  it  if  it  does  oot  con- 
form tu  the  decision  or  report.187  The  court  may,  on  a  less 
notice  than  eighl  days,  Bettle  the  form  of  the  judgment  and 
direct  the  entry  thereof 

The  judgment  need  nol  reiterate  the  findings  on  particular 
issues 

Form  of  judgment  on  decision. 

[Title  of  cause  ]  At  a  special  term,  etc. 

This  action  having  l"«-n  brought   to  trial  at  a  special  term  of  this 

court,  the  Hon.  ,  one  of  the  Justices  of  this  court,  presiding,  and 

therein  bavin  ed  by  the  sai«l  justice  for , 

ami  the  said  Justice  having  made  and  filed  hie  findings  of  fact  and 
conclusions  of  law   then  be  finds  that   defendants  are  en- 

tltled   to  j  ••  plaintiff's  complaint  on  the  merits, 

with  costs,  and  thai  ndants  are  entitled  to  a  decree  adjudging 

that   ;    and    ti  ts'   costs  having  been  adjusted   at  the 

sum  of dollars:     Now,  on  motion  of ,  attorney  for , 

adjudged  and  decreed  that  the  complaint  herein  be,  and  the  same 
I  on  the  merits,  with  costs. 

And  it   La  further  adjudged  and  decreed  that  defendants,  ,  re- 

of  the  sum  of  dollars,  their  costs  and  disburse- 

menl  as  aforesaid.  [Signature  of  clerk.] 

I'aR.-t  v.  Melcher,  26  App.  Div.  12,  16,  49  N.  V.  Supp. 

Bag  a:  Paper  Co.  v.  Allen  Bros.  Co.,  94  App.  Div.  595, 
8S  N    V.  Supp 

Parker  v.  Linden,  59  Hun,  359,  13  X.  Y.  Supp.  95. 

lindings  of  judge.  Bunten  v.  Orient  Mut.  Ins.  Co.,  21  Super.  Ct. 
(8  B.  Findings  of  referee.     Currie  v.  Cowles,  30  Super.  Ct. 

(7  Rob.)   3. 
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.\ii     11.     Nal  ui  etc. 


Form   of  judgment  on    report  of   referee. 

I  Til  le  of  courl  and  action.  I 

This  anion  having  been  referred  by  an  order  entered  herein  <>n  the 
day  of ,  lli<> — ,  to ,  to  hear  and  determine  the  issues 


herein,  and  said  referee,  after  a  trial  had  on  due  notice  to  all  the  par- 

having  duly  made  and   filed   his   report    herein  on  the  day 

of .   190  Ms  findings  of  facts  and  conclusions  of  law 

herein  and  directing  'tie  judgmenl  to  be  entered,  and  the  coats  of 

having   been    duly    adjusted    at   dollars:     Now,   on    motion    of 

,  attorney  for , 

It  is  adjudged  and  decreed  [state  according  to  direction  in  report  of 
referee].  [Signature  of  clerk.] 

§  1974.     Judgment  after  trial  of  issue  of  law. 

The  decision  on  a  demurrer  usually  directs  the  entry  of  an 
interlocutory  judgment.  An  interlocutory,  and  no1  a  anal, 
judgmenl  should  be  entered  on  a  decision  overruling  a  de- 
murrer.160 Of  coui  •.  the  judgmenl  must  be  interlocutory  if 
issues  of  t'aet  remain  to  be  disposed  of.181  Tims,  judgmenl 
Bhould  qo1  be  entered  on  overruling  a  demurrer  to  a  counter- 
claim, on  plaintiff's  failure  to  reply,  where  the  other  3s 
have  nol  been  disposed  <>t'."-  So  it'  the  decision  determines 
only  a  pari  of  the  grounds  of  demurrer,  final  judgmenl  ean- 
no1  be  entered.1'  The  decision  must  direct  either  an  inter- 
locutory or  a  final  judgment,  and  it'  leave  to  amend  or  plead 
over  is  given  it  may  direct  what  the  final  judgmenl  shall  be 
if  the  party  fails  to  comply  with  the  conditions.1"  Thus,  the 
interlocutory  judgment,  entered  on  overruling  a  demurrer, 
may  provide  thai    if  the  defeated   party   fails   to  amend   the 

teoRomaine  v.  Brewster.  10  Misc.  120,  30  N.  Y.  Supp.  948;  Funson  v. 
Philo,  27  Misc.  262,  58  N.  V.  Supp.  419.  Form  of  judgment,  see  Smyth 
v.  Graecen,  96  App.  Div.  1S2.  89  N.  Y.  Supp.  111. 

161  Seeley  v.  City  of  Amsterdam,  54  App.  Div.  9,  66  N.  Y.  Supp.  221; 
Biershenk  v.  Stokes.  46  State  Rep.  179,  18  N.  Y.  Supp.  854. 

162  Bucking  v.  Hauselt,  9  Hun,   633. 
i'-  Robinson  v.  Hall,  35  Hun,  214. 

!64  If  decision  does  not  direct  the  final  or  interlocutory  judgment  to 
be  entered,  the  remedy  is  by  motion.  Nealon  v.  Frisbie,  9  Misc.  660, 
30  N.  Y.  Supp.  551. 
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eomplainl  shal]  be  dismissed  on  the  merits.168  When  a  de- 
murrer to  one  of  several  defi  -  sustained,  tit*-  proper  judg- 
lii. -tit   thereon   is   tor  the  plaintiff,   unless  the  defendant   suc- 

ds  oi.  tli.-  remaining  defenses,  with  Leave  to  defendant  to 
amend  on  terms.  Upon  overruling  plaintiff's  demurrer  to 
,-i  separate  defense  to  one  of  two  causes  of  action  se1  forth  in 
the  complaint,  ;i  direction  for  final  judgmenl  for  the  defend- 
ant upon  such  defense  is  proper,  and  although  the  judgment 
cannol  !.<■  final  until  the  issues  ;is  to  the  other  cause  of  action 
,,,-,.  tii.-« I.  it  is  correct  to  give  direction  for  its  entry  s.»  that  it 
may  be  entered  when  the  proper  time  arrives.167  In  ,-i  preced- 
ing volume,161  the  form  and  sufficiency  of  ;i  decision  on  ;i 
demurrer  has  been  considered. 

ions  l-'-l  to  1223  of  the  Code  provide  Eor  the  judgment 
after  a  trial  of  an  issue  of  law.  s.-.-tioii  1221  provides  that 
where  on.-  or  more  issn.-s  of  law.  and  on.-  or  more  issn.-s  of 
fact,  arise  in  the  Bame  action,  and  all  the  issues  have  been 
tried,  final  judgmenl  upon  the  whole  issue  must  be  taken,  as 
follows: 

1.   Where  an   application   must    I..-   made  to  the  court,   Eor 
ju.l-_Mn.-nt  upon  the  issu,.  last  tried,  the  application  must  1..-  for 
judgmenl   upon  the  whole  issue;  and  judgmenl   musl   be  ren- 
dingly. 

•J.  Where  the  action  is  triable  by  ;i  jury,  and  the  issue  hist 
tried  is  tried  ;it  a  term  of  the  court,  tin-  application  Eor  judg- 
ment, upon  the  whole  issue,  may  be  entertained,  in  the  dis 
tion  of  the  court,  at  that  term,  and  with  or  without  uotice;  if 
not  so  entertained,  it  must  be  heard  as  ;i  motion. 

::  Where  the  issue  last  tried  i^  tried  before  ;>  referee,  Ins 
report  must  award  the  proper  judgment  upon  the  whole  issue, 
unless  otherwise  prescribed  in  the  order  of  reference.  I'm 
the  ref  not  r--.piir.-d  to  refer  in  Ids  report  to  the  judg- 

Civ.  Proc.  R.  (Browne) 

!  N     Y     - 

7    Hun 

PP.  T18. 
I>     1"14. 
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An    11  i,aw_ 

ment  already  given  by  the  courl  on  the  issue  of  law.1'  '  It  final 
judgmenl  is  awarded  in  a  referee '1  report  after  a  trial  of 
other  issues,  he  may  assess  the  damages.1" 

Section  1222  provides  thai  final  judgmenl  upon  an  issue  of 
law,  where  do  issue  of  fad  remains  to  be  tried,  and  final  judg- 
menl has  not  been  directed  as  prescribed  in  section  ten  hun- 
dred and  twenty-one  of  the  Code,  may  ! otered  upon  appli- 
cation to  the  court,  or  by  the  clerk  in  an 'action  s| ified  in 

section  four  hundred  and  twenty  of  the  Code.  This  Code 
section  provides  for  the  mode  of  taking  final  judgment,  after 
interlocutory  judgment,  where  the  decision  on  the  demurrer, 
directing  an  interlocutory  judgment,  does  not  contain  any  1 

visions  ,is  to  final  judgment,  and  no  issi f  fact  remains  to  !»•• 

tried.  It  is  applicable  to  a  case  where  judgmenl  has  I □  ren- 
dered on  a  demurrer,  relating  to  tl ntire  merits,  in  either  1 

legal  or  an  equitable  action.  It'  leave  to  enter  final  judgmenl 
"ii  the  failure  to  comply  with  the  terms  of  the  interlocutory 
judgment  is  not  given  by  the  decision,  application  for  leave 
to  enter  it  must  be  made  upon  ;i  motion."1  Damages  are  as- 
certained as  on  a  defaull  and  may  be  assessed  by  the  clerk  if 
the  complainl  demands  judgmenl  for  a  sum  of  money  only 
and  the  action  is  our  for  breach  of  an  express  contract  to  pay, 
absolutely  or  on  a  contingency,  a  sum  or  sums  of  money,  fixed 
by  the  terms  of  the  contract,  or  capable  of  being  ascertained 
therefrom,  by  computation  only,  or  is  based  on  an  expn 
or  implied  contract  to  pay  money  received  or  disbursed,  or 
the  value  of  property  delivered,  or  of  services  rendered  by,  to, 
or  for  the  use  of,  the  defendant  or  a  third  person.1"  Section 
1021,  herein  referred  to,  provides  that  it'  the  decision  directs 
an  interlocutory  judgment,  with  leave  to  the  party  in  fault  to 
plead  anew  or  amend  or  permitting  the  action  to  be  divided 
into  two  or  more  actions  and  no  other  issue  remains  to  be  d 
posed  of,  it  may  also  direct  the  final  judgment  to  be  entered 

169  Breckenridge  Co.  v.  Perkins.  It  App.  Div.  629,   13  N.  V.  Supp.  800. 
1-0  Code  Civ.  Proc.  S  I  - 

i"i  Code  Civ.  Proc.  §  1230;   Liegeois  v.  McCrackan,  22  Hun.  69. 
i"-Code  Civ.  Proc.  §    120,  as  referred  to  in  §  122 
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if  the  party  in  fault  faila  to  comply  with  any  of  the  directions 
• 

thai    on   an   application,   by   either 
•    final  judgment,  after  the  decision  of 
u  the  two  preceding  sectioi 

th. uit  has  the  [■ 

application  by  plaintiff 
dgment    by    default.     Wl  nal    judgment    may    be 

•ribed,  the  referee  may 

an  a ant, 

bling  him  to  award  the 

•arry  it  into  effect ; 

.t  jury  may  do, 

• 

locutory   judgment    may 
■  t,  although 
hold,   how- 
•  permit  the  coi- 
tal judgment 
ling  a  demurrer  to  the 

Form  of  order  under  section    1. 

rial  on  ti ..  of  law 

at  a 


llbUM. 

N.  Y. 

rftting 

Hun. 
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having  heard  the  parties,  by  their  counsel,  duly  made  and  Bled  hi 
clslon  dlrecl  otrj  of  an  In 

demurrer  bul   granting  l<  the  defendant,  on   payment 

to  withdraw  hie  demurrer  and  an  thin  - 

the  Bervlce  ol  said  Interlocutory  Jm 
Id  Interlocutory  Judgment  ha. 
tomes  for  .  more  than  twenl 

Ing  elected  to  answer  within  Bald  time      Now,  on  mi 

torney  for , 

Ordered,  thai  HnaJ  Judgment 
def<  adanl    for   the  amounl    ol  .  ,i   ,,,,  B 

e  of  ai  tlon  mentioned  In  the  complaint,  and 

by    a    jury    an. I    that    a    urn    of    inquiry    fO] 
Issued   to  the  sh-riff  of  county. 

1075.     Judgment   after   trial  of  specific  questions   of  fact— 
By  jury. 

Tne  Code    Bection   1225     provides  that  in  an  action  triable 
by  tin'  .-..nit.   v.  here  one  or  n  ,,f  \:l,.\. 

arising  on  the  issues,  have  been  tried  by  a  jury,  judgmenl  may 
be  taken,  on  the  application  of  either  party,  as  folio 

1     lr  aU  th  •  issues  of  fad   in  the  action  are  determined  by 
the  findings  of  th.'  jury,  or  th.-  remaining  issues  of  fad   h 
,"'''!l  determined  by  th.'  decision  of  the  court,  or  th-  report  of 
:|    referee,   an  application    for  judgment,   on   th.-   whole   isf 
"l;'.v  '"'  made  as  on  a  motion.     <  >n  such  motion  both  pari 
have  ;|  "ght  to  be  heard,  and  th.-  court  may  order  judgmenl 
""  ""'  '  l|r"  made,  ..I-  n  th.-  findings  of  the 

•""'.v-  "r  «se  Borne  of  them,  or  may  allow  either  party  t-»  give 
further  evidence.     If  th-  motion  for  judgment  be  not 
made,  it   must   1..-  broughl   on  on  notice  bo  that   both   parties 
may  I.,-  heard 

-•  "'  '""'  "l-  more  issues  of  fact  remain  t->  be  tried,  judg- 
men1  may  '"•  rendered  on  th.-  whole  issue  at  th-  term  of  the 
eour1  where,  or  by  direction  of  th-  referee  by  whom,  they  are 
tried."8     If  th-  findings  of  th-  jury,  together  with  the  fj 

Boiler  v.  Boiler,  96  App.  Div.  163,  89  N\  V.  Sup,. 
"scode   civ.   Proc.   §    L225.     When   Issues  may   be   framed   for  jury 
see  vol.  l\  ^   1650,  1651. 
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•  ns. 

adi  the  pleadings,  'I"  not   cover  the  whole  case  and 

tried,  or  other   facts   requisite   for 

be  proved,  then  the  case  must   be 

roughl  '  '  he  court,  when  it  may 

ml  other  facts  may 
in   must  make  findings  of 

Bv  referee.     V.  •  ie  has  been  made,  to  re- 

:  fact,  arising  upon 
en  tried,  judgment 
ther  party,  as  i 
The  motion  for  final 

•  h,  and  as  a  pari  of, 

ipellate  division. 

■ : i < ■  r 1 1  t'l  be  rendered 
ired  iu  tins 

Oi.  I       "    provides    thai 

(firmed  upon 

mrl  and 

\  ision  may, 

permits  the 

i  I  applies 

•   rendered  on  n 

On  denial  of  motion  for  new  trial.     Where  a  motion  for 

■   a  term  of  the  ap- 
i.  judgmenl  may 
fter  the 

•  the  order  and  the 

:    &  F.  p. 
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service,  upon  the  attorney   for  the  adverse  party,  of  a  eopy 

thereof  and  noti I  the  entry;  but   do!   before         Under  a 

like  Code  provision  now  repealed  it  was  held  thai  four  full 
calendar  days  must  elapse  before  judgmenl  can  be  properly 
entered.1"  I'.ut  it  would  Beem  thai  irregularity  in  entering 
jndgmenl  before  the  expiration  of  four  daya  is  nol  ground 
for  Betting  aside  the  judgmenl  where  the  party  againsl  whom 
,1"'  judgmenl    waa  rendered   baa  ool    been   prejudiced   there- 

On  verdict  subject  to  opinion  of  court.     A   motion   for 


judgment,  upon  a  verdicl  robjecl  to  tl pinion  of  the  court, 

"|;|.V  '"   made  by  either  party,  and  must  be  heard  and  decided 
;|t  ;|  term  of  the  appellate  division  of  the  Bupreme  « •« >  1 1  r-t . ' -     The 
motion  is  an  enumerated  one  and  is  argued  on  a  printed  1 
which  must   be  made  by  the  party  in  whose  favor  judgmenl 
is  directed."1 

§  1977.     Final   judgment    alter   entry   of   interlocutory   judg- 
ment. 

I"  ;|  case,  nol  provided  for  in  sections  1212  to  1229,  inclu- 
siv''-  "r  ""■  Code,  where  the  decision,  upon  a  trial  by  the  court, 
without  a  jury,  or  the  report,  apon  a  trial  by  a  referee,  dir 
an  interlocutory  judgmenl  to  be  entered,  and  the  party  afl 
wards  becomes  entitled  to  a  final  judgment,  an  application  for 
,'"'  latter  may  be  made,  aa  upon  a  motion.     And  where  a  judg- 
menl  requires 'the  appointment  of  a   referee,  to  do  any 
thereunder,  the  referee  must  be  appointed  by  the  judgmenl  or 
°y  tl"'  court,  upon  motion,  ezcepl  as  otherwise  prescribed  in 
section  123]  of  the  Code.18*    Tn  an  action  triable  by  the  court, 
an   interlocutory  judgment,   rendered   upon   a   defaull    in   ap- 
pearing or  pleading,  or  pursuant  to  the  direction  contained  in 

Code  Civ.  Pro.-.  5    1227. 
i8*Marvin   v.  Marvin.  75   N.  V.  240. 

Qdd  \.  Phillips,  15  Super.  Ct  (13  J.  &  S.)  633  (mem.). 
Code  Civ.   Proa   5   1234.     When  verdict   may  be  subject 

to  opinion  of  court,  see  vol.  2.  §   1760. 
i-:  Luce  v.  Morison,  2  Month.  Law  Bui 

ode  Civ.  Proc.  §  1230. 
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Ml.      Entry. 


tance  of  tin-  final  jui 
i  t-»  vrhich  tin-  party  will  !>••  entitled.     It  may  also  direel 
that   the  final  judgment   \«-  settled  by  a  judge  or  a  referee. 
In  that  il  judgmenl  shall  aot  be  entered,  until  a  Bettle- 

the   judge  or   referee,    is   filed. 
\VI.  '  8,  they  may 

thoul    B]  -    tlf   amount    thereof. 

Where  the  final  ju<  settled,  and  the 

I  hereof  is  filed, 
ie  left  in  tin-  Bettle- 
nd  the  blank  filled  up 
when  the  final  judgmenl   is  enter- 
not  mandatory.3 

ART.    III.      ENTRY. 

BTt]  considerations. 

jtinguished   from  tin- 

'11,,-  .  !h.-  judicial  ad  "!'  tl"- 

the  law  i. a  the  facts  in 

ml  the  verdict. 

,1  act  of  spreading 

julating 

ip  ami    filing 

judgment,  n 

1979      What  constitutes  entry. 

■ 

i  by  the  clerk  ami  filed 
the 

'wne) 

4,1. 
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entry  of  the  judgment.  The  clerk  shall,  in  addition  t<>  the 
docket  books  required  t"  be  kept  by  law,  keep  a  l><>"k  styled 
the  'judgmenl  book'  in  which  he  shall  record  all  judgments 
entered   in   his  offici  The  .iii*l*_riii»*tit    must    be   Bigned   al 

the  time  of  the  filing.1*     The  endorsement  "filed,1  not 

a  signin  It   Beems  that   the  omission  to  sign  a  judgment, 

however,  does  nol  render  the  judgmenl  void,  though  irregular 
and  amendable.19'     Legal  and  equitabli  •  !"  m>t   require 

different  judgmenl   I ks  nor  differenl  modes  of  entry.     And 

an  irregularity  or  departure  from  the  usual  practice  in  enter- 
ing a  judgmenl  in  a  book  kept  for  entering  judgments  in  legal 
actions  instead  of  the  I I<  for  equitable  actions  the  court  be- 
low can  disregard  or  correct,  and  its  action  thereon  is  final 
It  has  been  held  thai  it  is  irregular  for  the  clerk  t<>  <i urn  a 
judgmenl  record  in  blank  as  to  the  amount  of  damag< 

Where  a   judgmenl    for  a   sum   "t"  money,  or  directing  the 
paymenl  of  money,  is  entered  i  after  Ins  death, 

in  a  case  where  it  may  be  so  taken  by  special  pro\  ision  of  law, 
a  memorandum  "I*  the  party's  death  must  be  entered  with  the 
judgment  in  t he  judgment  book 

§  1980.     When  unci  where  judgment  may  be  entered. 

Tin'  Code  provides  that  "judgmenl  may  be  entered  in  term 
or  vacation.  It  also  provides  that  "a  judgmenl   must   be 

entered,  in  the  firsl  instance,  pursuant  t"  the  direction  of  the 
court,  at  a  term  held  by  one  .i 1 1< I _r« • :  except  where  Bpecial  ; 

Code  civ.  Proc.  S  I 

ijudgmen  !••   where  more  than  two  months  had  elap 

Manning  v.  Guyon,   l   Code  K 
•    Manning  v.  Guyon,  l  Code  R 
Good  \.  Daland,  119  N.  V.  L53;  Van  Alstyne  25  N.  v 

490. 

I"  Whitney  v.  Townsend,  67  X    V 
»«  Frost  v.  Flint.  2   How.   Pr.   125. 
Code  Civ.  Proc.  8  1210     See,  al  Civ.  Proc.  $  763.    Omission 

of  memorandum  of  death  may.  however,  be  corrected.  Matter  of  Mil- 
ler. To  Hun.  61,  23  N.  Y.  Supp.  1104. 

Code   Civ.    Fro,     J    1202.      Entry   during  business   hou  ost, 

§   1941. 
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final  judgmenl  is  rendered  for  ;i  sum  of  money,  awarded  by 
a  verdict,  report,  or  decision,  interesl  on  the  Bum  awarded, 
from  the  time  when  the  verciicl  waa  rendered,  or  the  reporl 
decision  waa  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  in- 
cluded  in  the  amounl  of  the  judgment.*1  It  is  common  prac- 
tice to  inserl  the  amounl  of  interesl  as  an  item  in  the  bill  of 
costs. 

The  Code  also  providea  thai  when  final  judgment  for  plain- 
tiff is  rendered  in  an  action  t<>  recover  damages  for  death  by 
wrongful  act,  the  clerk  musl  add,  to  the  sum  so  awarded, 
interesl  thereupon  from  the  decedenl  'a  death,  and  include  it  in 
the  judgment.  The  inquisition,  verdict,  report,  or  decision, 
may  specify  the  day  from  which  interesl  is  t<>  be  computed; 
it'  ii  nmits  sn  to  do,  the  <lay  may  be  determined  by  the  clerk, 
upon  affidavits.201  It  Beema  thai  the  fad  thai  the  jury  has  in- 
cluded interesl  doea  ool  obviate  the  necessity  of  the  clerk  i 
adding  interest,  bul  in  such  case  the  remedy  <>f  defendanl  is 
in  miii\ e  to  sel  aside  t h<   v erdid 

§  1983.     Effect  of  informality  in  entering-  judgment. 

In  a  court  of  record  where  a  verdict,  report,  or  decision  lias 
been  rendered,  tin  judgmenl  shall  not  he  Btayed,  nor  shall  any 
judgmenl  of  a  court  of  record  !"•  impaired  or  affected  by  rea- 
son of  aii  informality  in  entering  judgmenl  or  making  up  the 
judgmenl  roll.808  Rule  19  of  the  General  Rules  of  Practice 
forbidding  a  clerk  to  tile  ,-i  paper  in  which  the  folios  are  nol 

amount  of  costs.     Mason  v.  Corbin,  29  App.   Div.  602,  •',]    x.   v.  Snpp. 

178. 

Code   Civ.    Proc.    S    1235.      See,   also.   Leonard    v.    Columbia   Steam 
Xav.  Co.,  84  N.  Y.  4s.  :,:,.  ami  Van  Dolsen  v.  Abendroth,  53  Super 
(21  J.  &  S.)    35,  as  to  mode  of  raising  objections  to  erroneous  allow- 
ance or  computation  of  interest. 

207  Code  Civ.  Proc.  §  1904.  This  provision  does  not  apply  where 
judgment  is  based  on  a  statute  of  another  state.  Frounfelker  v.  Dela- 
ware. L.  A  W.  R.  Co.,  73  App.  Div.  350,  76  N.  Y.  Supp.  71". 

-"-Manning  v.  Port  Henry  Iron  Ore  Co..  91    X.  Y.  664   (mem.). 
";'  Code  Civ.  Proc.  §  721,  subd.  11. 
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numbered  does  not  invalidate  the  entry  of  a  judgment,  the 
folios  of  which  are  not  numbered 

1964.     Entry  nunc  pro  tunc. 

The  power  to  enter  ;i  judgment  nunc  pro  tunc  is  inherent  in 
the  court  and  is  pn  i  when  the  omission  to  ren- 

der such  judgment  al  the  |  caused  by  the  ad 

•.  or  by  an  act  of  the  opposing 

the  delay  is  not  caused  by  any 

Thus,  jndgmenl 

rdict   ;m<l   before  judgment 

tnd  before  entry  of 

•  which  would  have 

bad  it  been  in  force  a1  the 

titt  ourt  will  allow  the  jndgmenl  to  be 

g   1985.     Notice  of  entry. 

limit  tl  within  winch  an  appeal  may  be 

ipreme   court,  there 
inn-  party  a  copy  of 

tne  written  notice  of  the  entry 

will   be 

practice.   Serv- 

ment  to  st;n-t  the  time  run- 

. thin  which  the  the  ad  rty  may  file 

-   already   been   i 

Mirch, 
N     V 
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Form  of  notice  of  entry  of  judgment. 

[Title  of  courl  and  cause.] 
You  will  please  take  notice  that  judgment  herein  was  duly  entered 

in  the  office  of  the  clerk  of  the  on  the  day  of  , 

190 — ,  in  favor  of  the  and  against   the  for   the  sum   of 


[Date.]  [Signature  and  address  of  attorney] 

[Address  to  opposing  attorney.] 

ART.   IV.     JUDGMENT  ROLL. 

§  1986.     Code  provisions. 

The  accessary  contents  of  a  judgment  roll  is  prescribed  by 
section  1l'::7  of  the  Code;  the  person  to  prepare  it  is  named  in 
section  1238;  and  the  noting  of  the  time  of  filing  is  prescribed 
by  section  1239. 

§  1987.     Necessity  of  filing. 

A  prticcolinv,'  t<>  i  mi  force  or  colled  a  final  judgment  cannol  be 
taken  until  the  judgmenl  roll  is  file< 

§  1988.     Time  for  filing. 

The  Code  provides  thai  the  roll  must  be  filed  by  the  clerk 
"immediately"  after  he  enters  final  judgment.217  In  practice 
thf  roll  is  imt  usually  made  up  and  filed  until  the  costs  are 
adjusted  and  the  party  is  prepared  to  have  the  judgmenl  per- 
fected and  docketed.218  If  the  judgmenl  roll  is  not  filed  before 
a  judgmenl  Is  docketed,  and  execution  is  issued,  the  court  may 
require  the  defect  to  be  supplied  within  a  reasonable  time,  and 
set  aside  the  execution  for  failure  to  comply.218  A  judgmenl 
roll  is  irregular  if  made  up  without  having  mad.'  an  entry  in 
the  judgment  hook.-20 

Indorsement  of  time  of  filing.     The  clerk-  must  make  a 

minute,  upon  the  back  of  eaeli  judgment  roll,  filed  in  his  ofl 

decode  Civ.  Proc.   §   1239. 
-i"  Code  Civ.  Proc.  §  1237. 

218  Stimson  v.  Huggins,  16  Barb.  659. 

219  Blashfield   v.   Smith.    27    Hun,   114. 

220  Schenectady  &  S.  Plank  Road  Co.  v.  Thatcher,  6  How.  Pr.  226. 
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of  the  time  of  filing  it,  specifying  the  year,  month,  day,  hour, 
and  minute.1 

g  1989.     By  whom  prepared. 

The  judgment   roll  must  be  prepared  and  furnished  to  the 

clerk  by  the  attorney  for  the  party  a1  whose  instance  the  final 

judgmenl  is  entered,  except  that  the  clerk  must  attach  thereto 

the  i  original  papers  on  file.     But  the  clerk  may,  at 

iption,  make  ap  the  entire  judgmenl  roll.822 

g  1990.     Signature. 

There  is  do  <  "'I.-  provision  requiring  tin-  clerk  in  sign  the 

roll  though  it  is  usual  fur  him  t,(  do  bo.     But  even  it'  accessary, 

tin-  omission  t..  Bign  does  not  affect  the  validity  of  the  judg- 

ciaily  where  the  clerk  has  Bigned  tin-  minutes  of 

the  courl 

1991.     Contents. 

The  judgmenl  roll  "must  it,  except  where  s| ial  pro- 

vision is  otherwise  made  by  law.  of  the  following  papers: 
The  summons;  the  pleadings,  or  copies  thereof;  tin-  final  judg- 
ment, ami  tin-  interlocutory  judgment,  if  any.  or  copies  there- 
'id  each  paper  on  file,  or  a  ropy  thereof,  ami  a  copy  of 
•  ■arli  order,  which  in  any  way  involves  tin-  merits  or  necessa- 
rily affects  the  judgment.2**"  If  judgment  is  taken  by  default, 
the  judgment  roll  must  also  contain  tin-  papers  required  to  be 
filed,  upon  so  taking  judgment,  or  upon  making  application 
therefor,  together  with  any  report,  decision,  or  writ  of  inquiry, 
ami  return  thereto.  If  judgmenl  is  taken  after  a  trial,  the 
judgment   roll  must   contain  the   verdict,  report,  or  decision; 

■ 

Proc.  .5   L238      Knapp  v.  Roche,  82  N.  V.  368. 
Hank  v.  Treadwell,  34  Barb.  553.     The  old  Code  did  not 
require  SUCh  signature.     Goelet  v.  Spofford,  55  N.  Y.  647. 
Lythgoe,   75   Hun.    1  17.   151,   26  N.   Y.  Supp.  1063. 
king  out  an  answer  as  frivolous  is  not  such  an  order. 
■    v    Mlch<  Mi-'-.  599,  91  X.  V.  Supp.  32. 
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each  offi  r,  it'  any,  made  as  prescribed  in  this  act,  and  the  ex- 
C(  ptions  or  case  then  on  file."226  This  Code  provision  requires 
what,  under  the  practice  prior  to  the  Code,  was  supplied  by 
the  copy  minutes  of  trial.    The  roll  need  nol  include  an  original 

pleading  where  superseded  by  an  amended  one.--"  the  items  of 
costs,  as  adjusted  by  the  clerk,  and  the  affidavil  of  disburse- 
ments;227 the  conclusion  of  a  referee  not  incorporated  in  his 
report;228  the  report  of  a  referee  where  it  has  been  senl  back 
and  a  new  one  made;229  nor  the  order  of  court  directing  the 
issues  of  fact  in  an  equity  suit  to  he  tried  by  a  jury.280  And 
where  two  trials  have  hem  had,  the  case  made  on  the  first  need 
not  be  included.231  But  where  a  demurrer  to  a  complaint  is 
overruled  ami  defendanl  answers  over,  and  trial  is  had  on  the 
issues,  and  judgmenl   rendered,  the  demurrer  and  tie1  order 

overruling  it   ami  any  pro< dings  on  appeal   from  the  order 

which  involve  the  merits,  are  proper  parts  qf  the  judgmenl  roll, 
as  defendanl  may  desire  to  review  the  order.282  A  judgmenl  roll 
should  not  show  anything  more  than  a  final  decision  of  the 
matters  litigated.288     A  hill  «>f  except  ions  attached  to  the  judg- 

225  Code  Civ.  Proc.  §  1237.  In  replevin  other  papers  must  be  made 
a  part  of  the  judgment  roll,  under  Code  Civ.  Proc.  §  1717.  A  notice  of 
trial  should  not  be  included.  Sweeny  v.  Kellogg,  96  App.  Div.  399,  89 
N.  Y.  Supp.  314. 

--"Thornton  v.  St.  Paul  &  C.  R.  Co.,  6  Daly,  511;  Goldstein  v.  Mich- 
elson,  91  N.  Y.  Supp.  32.  The  original  answer,  which  has  been  super- 
seded by  an  amended  answer,  and  the  order  directing  the  substitution, 
are  not  properly  to  be  included  in  the  judgment  roll,  and  the  fact 
that  the  order  contains  a  provision  saving  the  rights  of  the  plaintiff 
to  costs  or  disbursements  occasioned  by  the  original  answer  makes  no 
difference  where  the  order  was  merely  filed  and  not  presented  to  the 
trial  judge.  Dexter  v.  Dustin,  70  Hun,  515,  53  State  Rep.  673,  24  N. 
Y.  Supp.  129. 

227  Schenectady  &  S.  Plank  Road  Co.  v.  Thatcher,  6  How.  Pr.  226; 
Cook  v.  Dickerson,  8  Super.  Ct.    (1  Duer)    679. 

228  Fox  v.  McComb,  44  State  Rep.  178,  17  N.  Y.  Supp.  783. 

229  Lyddy  v.  Chamberlain,  24  Hun,  377. 

230Lythgoe  v.'Lythgoe,  75  Hun,  147,  26  N.  Y.  Supp.  1063. 

231  Wilcox  v.  Hawley,  31  N.  Y.  648. 

232  Thornton  v.  St.  Paul  &  C.  R.  Co.,  6  Daly,  511. 

233  Kipper  v.  Sizer,  2  State  Rep.  386. 
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lnnit  mil  becomes  a  part  of  tin-  roll.234  A  memorandum  of  the 
death  of  ;i  party  must  he  indorsed  on  the  judgment  roll  where 
a  judgmenl  for  a  Bum  of  money,  or  directing  the  payment  of 
money,  is  entered  against  ;i  party,  after  his  death,  in  a  case 
where  it  may  he  bo  taken  by  special  provision  of  law.238 

If  judgmenl  is  taken  by  default,  the  roll  must  contain,  inter 
alia,  prooi  of  'hie  ami  timely  service  of  the  summons,230  but 
need  not  contain  an  award  of  execution  against  the  person,237 

nor,  in  an  action  on  a  note,  show  on   its  face  that  the  note  was 

produced  to  the  clerk  ami  that  he  assessed  the  amount  clue.238 

Summons.     If  defendanl  has  appeared  in  the  action,  it 

,>  nut  i »ssary  to  attach  the  summons  or  proof  of  service  to 

the  roll. 

Bill  of  particulars.     A  hill  of  particulars  is  not  a  part  of 

the  judgmenl  roll"  ami  Bhould  not  he  annexed  except  for 
special  ami  tory  reasons 

Notice  of  exceptions.     If  the  notice  of  exception  t<.  a 

ruling  made  after  the  cause  is  finally  submitted,  by  ;i  judge  or 
refd-ec  on  a  trial  without  a  jury,  is  filed  before  the  entry  of 
final  judgment,  it  musi  he  inserted  in  the  judgment  roll  hut 
if  filed  afterwards,  it  must  be  annexed  to  the  judgment  roll.242 

§  1992.     Effect  of  omission  to  insert  proper  papers. 

A  judgmenl  is  not  void  because  the  judgment  roll  does  not 
contain  all  the  proper  papers,24    nor  is  such   fad   -round  of 

aenectady  &  S.  Plank  Road  Co.  v.  Thatcher,  6  How.  Pr.  226. 
lode  Civ.    I'roc.    S    1210, 
-      Mai  ember  v.  City  of  \>  w  York,  17  Abb.  Pr.  35. 
Cooney   v.  Van  Rensselaer,  1  Code  R.  38. 
American    Exch.    Bank   v.    Smith,   6   Abb.   Pr.   1. 
m» Smith  v.  Holmes.  19  X.  Y.  271;   Dean  v.  Roseboom,  12  Wkly.  Dig. 
Barn. -11  v.   Weld,  7'".  N.  Y.  103. 

S.  Co.  v.  Bennett,  23  Civ.  Proe.  R.   (Browne)   234,  26  N. 

Y.  Supp 

mi  putn.y  v.  Tyng.  1  State  Rep.   760. 

code  Civ.  Proc.  S  994. 

Code  Civ.  Proc  "  subd.  11;  Renouil  v.  Harris,  4  Super.  Ct.  (2 
Sandf  i  641;  Cook  v.  Dickerson.  8  Super.  Ct.  (1  Duer)  679;  Miller  v. 
Wh  "-I.    134. 
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am.   v      Docketing  and   Llei 

reversal  on  appeal,*44  bul  the  remedy  is  by  a  motion  to  inserl 
th. in.-'  The  court  may,  in  order  to  supply  an  accidental 
omission,  amend  a  j \  1  *  1  «_r 1 1 1 « - 1 1 1  roll  nunc  pro  tunc,  by  allowing 
the  officer  before  whom  the  affidavit  <>t'  defaull  was  Bworn  t". 
to  Bign  the  jurat  thereto  3o  the  affidavit  of  Bervii I  sum- 
mons has  been  allowed  to  be  attached  to  the  judgmenl  roll 

nunc  pro  tun 


ART.   V.      DOCKETING    AND    LIEN    CREATED    THEREBY. 

§  1993.     Code  provisions. 

Article  three  of  title  one  of  chapter  eleven  of  the  Code  relates 
to  the  docketing  of  a  judgmenl  and  the  lien  created  thereby. 
The  Code  article  applies,  however,  only  to  a  judgment,  wholly 
or  partly  for  a  sum  <>f  money,  or  directing  the  payment  of  a 
sum  of  money,  ami  to  an  execution  issued  opon  such  a  judg- 
menl 

§  1994.     Judgments  which  may  be  docketed. 

A  judgmenl  cannol  be  docketed  unless  it  is  wholly  or  partly 

I'm-  a  sum  <>t'  money,  "i-  it  directs  the  paymenl  of  a  sum  of 
money.248  Bui  the  fact  that  a  judgmenl  directs  paymenl  with- 
in five  days  after  the  service  of  a  copy  does  not  make  it  on- 
docketable.250  It  has  been  said  that  the  test  of  the  right  t" 
docket  a  judgmenl  is  the  right  t<»  issi secution  on  it  im- 
mediately 

244Gerity  v.  Seeger  &  Gu<  V.  119. 

-     Breckenridge  Co.  v.  Perkins,  n  App.  Dlv.  Supp.  800. 

Failure  to  include  verdict   in  judgment   roll   is  not  ground  for  setting 
aside  the  Judgment.     An  amendment  may  be  allowed.     Overton  v.  Na- 
tional Bank  of  Auburn,  3  State  Rep.  169;   Matter  of  Miller,  7"  Hun 
23  N.  Y.  Supp.  1104. 

1'awcett  v.  Vary.  59  X.  V.  E 

^•Lindsley  v.  Van  Cortlandi,  67  Hun.  14".  147.  If.'.  22  X.  Y.  Supp- 
222, 

248.  240  Code  Civ.  Proc.  §  1272. 

=30  Harris  v.  Elliott.  163  X.  Y.  209,  274. 
De  Agreda  v.  Mantel,  1  Abb.  Pr.  130. 
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1995.     Docket  book. 

The  <  lode  pro\  idea  that  each  county  clerk  and  the  clerk  of  the 
city  court  o£  the  city  of  New  York,  must  keep  one  or  more 
hooka,  ruled  in  columns,  convenient  for  making  the  prescribed 
entries,  in  which  In-  must  docket,  in  its  regular  order,  and  ac- 
cording  to  its  priority,  each  judgment,  which  he  is  required  to 

t   by  article  Mm f  title  one  of  chapter  eleven  of  the 

Code.'  •    The  "docket  book"  required  to  be  kept  l>y  this  Code 
tincl  book  from  tin-  "judgment  book"  requir- 
ed by  section  '  be  kept  bo  that  an  entry  in  the  Latter  does 
ii"t.  of  its. -If,  •  en        Where  an  action  is  brought  against 
an  execul  itor  personally  and  also  in  his  repre- 
sental                           r  where  to  be  collected  out  of  his 
individual  propei                    irded  in  an  action   by  or  against 
him  in  li                              capacity,  so  much  of  the  judgment 
mi  of  monej             I  him  personally  may  be  sepa- 
rately docketed  and  a  Be]  •    may  I"-  issued  there- 
3  it"  the  judgment  contained  no  award  against  him  in  his 

Contents.     Thi   Code  pro v id  □  1246  thai  Buch 

when  hi  11,  on  a  judgmenl  ren- 

hich  In  the  judgment,  by 

the  following  particulars, 

under   the    in  of  the  judgment 

1    'I  •  :  debtor  ;aM  and  also 

iinl  by  a  judgment 

name    and 

lin  of 

mid  be 

iik  a  jurig- 

The 

ban  v. 

ristian 
N     V.   Supp.   11. 
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Ins  residence,  title,  and  trade  or  profession,  if  anj    of  them 
are  stated  in  the  judgment. 

2.  The  oame  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

•  !.  The  sum.  recovered  or  directed  to  be  paid,  in  figun 

1.  The  day,  hour,  and  minute,  when  tin-  judgmenl  n>ll  was 
Bled. 

5.  Tin-  day,  hour,  and  minute,  when  the  judgmenl  was  dock- 
eted in  liis  office. 

»;.  The  courl  in  which  the  judgmenl  was  rendered,  and  it'  it 
was  rendered  in  the  supreme  court,  the  county  where  the 
judgmenl  roll  is  filed. 

7.  The  oame  of  the  attorney  for  the  party  recovering  the 
judgment. 

[f  there  are  two  or  more  judgmenl  debtors,  those  entries 
must  be  repeated  under  the  initial  letter  of  the  surname  of 
each."  There  aeed  not,  however,  1"'  b  Btricl  literal  com- 
pliance  in  every  particular  with  the  Code  requirements  as  to 
the  contents  of  the  docket,  in  order  thai  the  judgmenl  may 
be  a  lien  on  lands  as  againsl  other  incumbrance  A  judg- 
menl  which  tli unity  clerk  in  docketing  omitted  to  index 

againsl  the  judgmenl  debtor  does  nol  become  a  lien  upon 
his  real  estate,  and  the  judgmenl  creditor  for  thai  reason 
cannol  issue  execution  upon  it  by  leave  of  the  courl  a1  the 
expiration  of  a  year  from  the  death  of  the  judgmenl  debtoi 
Omissions  and  variances  in  docketing  judgments,  where  they 
work  no  prejudice,  are  immaterial.*60     The  B] ial   term  has 

Bui  the  omission  <>f  a  middle  Initial  from  the  name  of  a  judgment 
debtor  in  the  docket  and  entry  of  a  Judgmenl  does  nol  affect  the 
validity  of  the  judgment,  or  prevent  it  from  becoming  a  lien  against 
subsequent  purchasers  in  good  faith,  since  the  law  recognizes  but  one 
Christian  name.  Clute  v.  Emmerich,  26  Hun.  1":  Geller  v.  Hoyt,  7  How. 
Pr.  265. 

-""  Judgment  for  interlocutory  costs  may  be  entered  against  part  of 
defendants  separately.     Fox  v.  Muller,  31  Misc.  470,  64  X.  Y.  Supp.  388. 
Soars  v.  Burnham.  17  X.  Y.  445. 
Le  Fevre  v.  Phillips.  SI  Hun.  232,  30   X.  Y.  Supp.  709. 

260  Thus  a  mistake  in  the  date  in  the  docket  may  be  disregarded 
as  against  a  creditor  by  a  judgment  later  than  either  date,  and  who 
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power  t'>  amend  the  docket  of  a  judgment  nunc  pro  tunc  so 
nform  it  to  the  judgment  given  by  the  court.3 
Where  .1  judgment  has  been  taken  against  persons  jointly 
indebted,  on  of  summons  on  only  a  pari  of  them,  the 

clerk  with  whom  the  judgment  roll  is  filed,  must  write  upon 
the  docket,  opposite  or  under  the  name  of  each  defendant  upon 
whom   the  sumn  I,  the   words,  "not   sum- 

moned"; and  a  like  entry  must  be  made  by  each  county  clerk, 
with  whom  the  jndgmei  I  rwards  docketed."3 

A  memorandum  <>t'  the  death  of  .1  party  must  be  noted  on 
the  n  '  tli.-  dockel  of  the  judgment  where  a  judgment 

icting  the  payment  of  money  is 
.1  party  after  liis  death 

Dockets  to  be  public.     A  dockel  book,  kepi  by  ;i  clerk, 

..p. -n  during  tli.-  bus  urs  tix.-'l  by  law.  for 

h  ami  examination  by  any  person. 

199G.     Transcripts  of  the  docket. 

lerk,  with  whom  a  judgment  roll  is  filed,  upon  a  .iu<l<_'- 
menl   dul  furnish   t..   any   person   applying 

lowed   by  law.  mi.-  or  more 
docket  of  the  judgment,  attested  by  b 
natui  ty  clerk,  t-.  whom  rach  a  transcript   is  pre- 

immediately 
tii,.   it  it   in   the  appropriate  docket 

Sears    v.    Burnham,    17 
N    Y 

of  transcript,  see  People  v. 
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Form    of   transcript. 


vsh'.Ml 

Judi 


urn. 


Damau'-  and  i 


Time  -'f   kiiiiik 


o'(  lock  inin. 

M 


Clerk 


i  certify  thai  the  I  rlpt  from  the  docket  of 

Judgments  kepi  In  my  office. 


§  1997.     Docketing  transcript  of  judgment  of  justice  of  the 
peace. 

A  justi >f  the  peace  who  renders  a  judgment,  excepl  in 

an  action  to  recover  a  chattel,  must,  upon  the  application  of 
the  party  in  whose  favor  the  judgmenl  was  rendered,  and  the 
paymenl  of  the  fee  therefor,  deliver  to  him  a  transcripl  of 
the  judgment.  The  county  clerk  of  the  county  in  which  the 
judgmenl  was  rendered  must,  upon  the  presentation  of  the 
transcripl  and  paymenl  of  the  fee  therefor,  it'  within  six  y< 
after  the  rendering  thereof,  indorse  thereupon  tin-  date  of  its 
receipt,  file  it  in  his  office,  and  dockel  the  judgmenl  as  of  the 
time  of  the  receipl  of  the  transcripl  in  the  book  kepi  by  him  for 
that  purpose,  as  prescribed  in  article  third,  title  first  of  chapter 
eleven  of  the  Code.  Thenceforth  the  judgmenl  is  deemed  a 
judgmenl  of  the  county  courl  of  thai  county,  and  must  be 
enforced  accordingly;  excepl  thai  an  execution  can  be  issued 
thereupon  only  by  the  county  clerk,  as  pi  ition 

thirty  hundred  and  forty-three  of  the  Code,  and  thai  the 
judgmenl  is  no1  a  lien  upon,  and  cannot  be  enforced  against, 
real   property,   unless   it    is   for  twenty-five   dollars  or   more, 
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DBcripl  of  a  justice's  judgment  is- 

d  for  the  pui  I  filing  in  the  offi< f  the  county  clerk 

■  I  not   recite  jurisdictional   t  Where  the  transcript 

!<-<l  with  the  county  clerk,  the  county  court  has  power  to 
thei  te  the  transcript  and  judgmenl  entered  tln-reon 

in  the  counl  ted  <>n  tin-  sam< 

•  1  by  the  la  3ix  3  ears  which 

the   1  the   limitation  od  an  action  on  the  judg- 

ment 

198.     Effect  of  luilure  to  docket 

ite  a  lien  on  Land 
property  until  docketed."0 

ilty  for  clerk's  neglect.     A  clerk  who  omits,  as  a 1 

quired  to  be  docketed, 

d    in    his 

two  hundred  and  fifty 

:i   of  the 

19.     Tin.'  "mg. 

Mill  the  judgment  roll  is 

ill   only  red,  or 

irts  of  this 

;i.  by  law,  t hi  equired 

the   transaction   of 

:  >rk. 

phrey 

v.  Harry, 
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V      Docketing  and 

business,  and  at  no  other  time.*71  Judgments  docketed  oul  of 
office  hours  do  nol  become  ;i  lien  until  the  nexl  office  hour 
after  Buch  docketing 

g  2000.     Effect  of  docketing. 

A   judgmenl    required  to   be  <ln.-k.-tnl  affects  neither   real 

property  nor  chattels  real,  nor  is  entitled  to  ,-i  preferei until 

the  judgmenl  roll  is  filed,  and  the  judgmenl  docketed."1  At 
common  law,  a  judgmenl  was  not  a  lien  on  real  property,  ;m<I 

hei a  judgmenl  creditor  acquires  only  Buch  a  lien  as  is  given 

by  statute.27"  The  judgmenl  becomes  ;i  lien  <>n  the  day 
docketed  without  recognizing  fractions  of  a  day.*71  While  ;i 
judgmenl  becomes  a  lien  <>n  real  property  when  it  is  docketed, 
it  does  n"t  become  ;i  lien  on  personal  property  until  an  execu- 
tion againsl  property  is  delivered  to  the  sheriff.  In  the  pi 
•  ■iit  connection,  the  matter  relating  to  executions  will  nol  be 
considered. 

A  judgmenl  taken  againsl  persons  jointly  indebted,  on  a 
service  of  Bummons  on  only  a  pari  of  them,  does  not,  by  being 
docketed,  become  ;i  lien  on  any  real  property  or  chattel  real, 
owned  by  a  defendanl   nol  Berved 

Real  property  which  belonged  to  a  decedenl  is  nol  bound 
nor  in  any  way  affected  by  a  judgmenl  againsl   I  itor 

or  administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an 
execution  issued  on  such  a  judgmenl  unless  the  judgmenl  is 
expressly  made,  by  its  terms,  ;i  lien  on  specific  real  property 
therein  described  or  expressly  directs  the  Bale  th 

A  judgmenl  for  a  sum  of  money,  or  directing  the  payment 
of  money,  where  entered  againsl  a  party  after  his  death, 

Rule  S  of  General  Rules  of  Practice. 

«*  France  V.  Hamilton.  20  How.  Pr.  180;  Hathaway  v.  Howell.  ;,4  X. 
Y.   97. 

8"  Code  Civ.  Proc.  5   I 

270  Atlas  Refining  Co.'  v.  Smith.  52  App.  Div.  109,  114,  64  X.  Y.  Supp. 
1044. 

-■  •  Aultman  &  Taylor  Co.  v.  Syme,  163  X.  Y.  "t.  61. 

-•-Code  Civ.  Proc.  §  1936. 

-■'Code  Civ.  Proc.  §  1S23. 
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ited  Thereby. 

permitted  by  law,  cannot  become  a  lien  on  the  real  property, 

or  chattels  real,  of  the  d dent,  but  it  establishes  a  debt  to  be 

paid  in  the  <lui-  course  of  administration.280 

g  2001.     Nature  and  extent  of  lien. 

idgmenl  is  a  lien  on  the  real  property  and  chattels  real 

within  tli--  respective  counties  in  which  th<'  judgmenl  is  dock- 

:.  which  the  judgment  debtor  has  ;ii  the  time  of  docketing 

within    t<-n  The  li'-n   is   purely  statutory 

and  the  legislature  may  abolish  it  at  any  time  before  rights 

have  become  vested  under  il  •  -     The  lien  is  a  mere  general, 

and  doI  lien,  upon  the  debtor's  real  estate,2*    and 

equity  which  e  ainst  the  real  prop- 

ui-'ut  debtor  when  tin-  judgmenl  is  docketed.284 

i it  will  control  the  legal  lien  to  protect  prior  equitable 

h  property,  or  the  pr Is  thereof.5       It  has 

:i  held  thai  the  exemption  of  property  from  Bale  on  <'xecu- 

:emp1  the  property  from  being  bound  and  char- 

idgment,""  but  it  has  also  I ►•-•*?»  held  that  the  lien 

,|,,.  property  purchased  with  pension  mone} 

Thi  who,  "ii  granting  land,  excepts 

ind  other  minerals,  with  the  exclusive 
•  for  the  purpose  for  a 

:ht  to  put  up  buildings  for 

Lbb,  Pr.  227;  Nichols  v. 

I 

judgment  hav- 

,r  designated 

rod  by  amend- 

;i  la  provided 

■ 

1    thereon. 

Wilson.  53  Hun,   173,  6 

N    1 

r.   2  Barb. 

N".    Y.    SU] 
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the  purpose,  and  take  water  during  the  term,  is  as   int 
in  reaJ  estate,  and  is  bound  by  the  lien  of  a  judgment.9 

Property  fraudulently  conveyed.     Property  fraudulent- 
ly conveyed  before  the  judgment  is  docketed  is  bound 

Determinable  fee.  Where  the  judgmenl  debtor  is  vest- 
ed with  the  fee  of  an  estate  in  lands  aubjecl  to  be  defeated  by 
the  exercise  of  a   power  of  sale  by  execul  icb  estal 

aubjecl   to  the  lien  of  the  judgment,  and  upon  a  sale  by  the 
lutors,  the  lien  attaches  to  the  pro la 

Life  estates.  The  judgmenl  is  a  Lien  on  a  lit'-'  estate  of 
the  judgmenl  debtor,™  bul  where,  by  a  breach  of  a  condition 
subsequent,  a  life  tenancy  ia  terminated,  the  judicial  deter- 
mination thereof  discharges  the  lien  of  a  judgmenl  upon  the 
life  estate. 

Term  for  years.     It  was  formerly  held  th.it  a  term  for 
years  is  nol  bound,"1  but   inasmuch  as  a  term  t*"r  yi 
chattel   real,  rach  decisions  iverruled   by  the  Code  pro- 

visions, excepl  where  it  is  expressly  provided  thai  a  term  for 
years  is  qoI   real   property 

Land  held  under  contract  for  purchase.     The   int< 
of  a  person,  holding  a  contract  for  the  purehai  il  prop- 

erty, is  nol  bound  by  the  docketing  of  a  judgment,  and  can- 
not  l><'  levied  upon  or  Bold,  by  virtue  of  an  execution  issued 

I'irsi  Nat  Bank  of  RJchburg  \    Dow,  II  Hun,  IS. 
'New  Fors  L.  in-    Co    \    Mayer,  19  abb    N    I  v.  Wil- 

son, 125  N    v.  256.     Bui  Bee  Matter  of  David,  44   M!  \    v. 

Supp.  85. 

Saylea  \.  Beet,   1 10  N    v 

Verdin  v.  Slocum,  71   N    V.  345. 

iloore  v.   P  NT. 

Vredenbergh  v.  Morris,  l  Johns.  Cas.  223;  Merry  v.  Ballet,  2  Cow. 
497     A  judgment  is  nol  a  lien  upon  a  lease  having  only  b  to 

run.  where  the  statute  provides  that  there  must  be  an  unexpired  term 
of  at  least  five  years  to  make  the  lease  real  property.    Taylor  v.  \\'y: 
30  State  Rep.  352,  8  N.  V   Supp 

-"  See  Code  Civ.    Proe.   §    1430,  which   provides  that    the  expression 
"real   property"  as  used    in   articles  three  and   tour  of  the  chapter  on 

itions    against    property    includes    leasehold    property    where 
lessee  or  his  assignee  is  possessed,  at  the  time  of  the  sale,  of  at  least  five 
years  unexpired  term  of  the  lease. 


! 
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upon  a  at         If  the  contract  of  Bale  lias  been  fully 

peri  ml  the  vend  on,  a  judgment  against 

the  vendor  it  not  a  lieD  on  the  land*"  though  a  judgment 
Q8t  the  vendee 

Property  held  merely  as  incident  to  passing  title.     A 

property  conveyed  to  the  judg- 
n.l    immedi  d    by   him   to»  the 

pnrguanl   to  hu  ien1  to  do  bo,  without 

:,  other  than  the  object  of  transferring  the  h 

Equitable  estates.  thai  the  lien  attaches  to 

que  trust  in  a  dry 

But  the  judg- 

.  j  deDti  equitable,  in  property 

him,  bul  another.801     Bo  on  a  mere 

•  .  in  equity,  attach  when  the  equi- 

third  i 

02.    Waiver  of  lien. 
The  litor  haa  broughl   a  suit   in 

and  has  had  a 
rty,  and  the 

f  the  ju.lLM.MMit  debl 
fthe  jud 
land  '1   with 

a    y-   ■ 

his 

d   Mfg.  Co..  22 

ed   under 

I 

Hill  &  D. 

York 
L  '    *•  397- 
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a  1 1    V,     l  KJcketing  •    l  !reated  Th(  i  ■ 

covenants  againsl  incumbrances  bul  was  Bubjecl  to  a  judg- 
ment, and  the  judgmenl  ci-.Mlin.r.  [mowing  the  grantees'  righto, 
released  the  sureties  on  appeal,  from  such  judgment,  the 
grantees  were  entitled  to  a  discharge  of  their  land  from  the 
1  it-ii  of  such  judgment. 


§  2003.     Power  of  court  over  docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  dockel  of  its  judgments,  kepi  by  ;i  county  clerk, 
which  it  has  concerning  the  docket  kept  by  its  own  clerk.  It 
may  direct  thai  Buch  a  dockel  be  amended,  or  thai  its  judg- 
menl there  docketed,  be  docketed  nunc  pro  tunc 

§  2004.     Duration  of  lien. 

Excepl  as  otherwise  specially  prescribed  by  law,  a  judg- 
menl docketed  in  a  county  clerk's  office  binds,  and  is  a  charge 
upon,  for  ten  years  after  filing  the  judgmenl  roll,  and  do  long- 
er, the  real  property  and  chattels  real  in  thai  county,  which 
the  judgment  debtor  has  al  the  time  of  bo  docketing  it.  or 
which  he  acquires  a1  any  time  afterwards,  and  within  the  ten 
years,  excepl  thai  any  judgmenl  rendered  having  the  oame  or 
any  pari  of  the  name  of  the  judgmenl  debtor  designated  as 
fictitious  shall  not  bind  or  be  a  charge  <>n  the  real  property 
or  chattels  real  of  any  person.  A  judgmenl  having  the  oame 
or  any  pari  of  the  name  of  a  judgmenl  debtor  designated  as 

fictitious  may  be  amended  nt  any  ti within  ten  years  after 

the  docketing  thereof,  by  inserting  the  true  name  of  said 
judgmenl  debtor,  on  such  notice  to  him  as  the  court  shall  di- 
rect; and  such  judgmenl  shall  thereafter  be  a  lien  on  the 
real  property  ami  chattels  real  which  the  judgmenl  debtor 
then  has  or  may  thereafter  acquire  bu1  doI  for  a  longer  period 
than  ten  years  after  the  original  docketing  of  such  judg- 
ment.804 After  ten  years  the  lien  is  extinguished  oo1  only  as 
to  subsequent   incumbrancers  or  purchasers  hut  also  as  to  the 

303  Code  Civ.  Proc.  §  1269. 
so*  Code  Civ.  Proc.  §  1251. 
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Thereby.— Duration    of    Lien. 


judgment  debtor  himself.808  The  Limitation  ..1'  ten  years  was 
restricted,  under  the  Revised  Statutes,  to  purchasers  and  in- 
cumbrancers. To  save  the  lien  as  against  bona  fide  purchasers 
and  incumbrancers,  doI  only  must  execution  issue,  but  the  sale 
must  take  place  within  ten  years  unless  restrained  by  in- 
junction or  writ  of  error.  "  The  question  of  notice  of  the 
of  a  judgment,  actual  or  constructive,  is  of  no  ira- 
portance  in  bo  far  as  subsequent  incumbrancers  or  purchasers 
are  concerned."*1  The  duration  of  the  lien  is  limited  by  the 
statutory  provision  in  force  at  the  time  it  was  rendered,  and  is 
m>t  affected  bj  a  subsequei  I  enl 

Rights  after  expiration   of  ten  years.     After   the  ten 
m  the  date  of  the  filing  of  the  judgment   roll  have 
expired,  the  ;  released  from  all  lien  of  the  judgment 

ami  it  cannol  even  be  levied  on  by  an  execution,  excepl  where 
tin-  judgment  :cept  on  filing  the  ootice  speci- 

fied  m   section    1252  of  the  Code  which   reads  as   full., 
"When  t.-n  years  after  filing  the  judgmenl  roll  have  expired, 
real   propertj  ihattel  real,  which  tin-  judgmenl   debtor, 

il  property  which  a  person,  deriving  his  right  or  title 
'".  as  the  heir  •>!•  devisee  of  the  judgmenl  debtor,  then  has, 
in  any  county,  may  l».-  levied  upon,  by  virtue  <>t'  an  execution 
against  property,  is^n.-d  t..  the  sheriff  of  that  county,  upon  a 
judgmenl  hereafter  rendered,  by  filing,  with  tin-  clerk  <>t'  that 
county,  a  do1  •  bribed  by  tin-  sheriff,  describing  tin-  judg- 

ment,  the  execution,  ami  tin-  property  levied   npon;  and,  if 
the  interest  levied  apon  i<  that  of  an  heir  or  <!<■■  scify- 

ing  that  fact,  ami  the  name  of  tin-  heir  or  devisee.    The  ootice 
must  rded  and  indexed  by  the  clerk,  as  ;)  notice  of  the 

m  action.     For  that  purpose,  the  judgment  <h-l>t- 
his  heir  or  <h-vis.-,'.  named  in  the  notice,  is  regarded 

Floyd   v. 
Clark  17  N    Y    B 

16,   1_'  X.   V.  Supj 
Wend.   157;    Tufts-  Adm'r  v.   Tufts.   18  Wend. 

Harmon.  7f*  Hun.  2  V.  Supp 

N    v    Prac 
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part)  i"  an  action.    The  judgmenl  binds,  and  b mes  a  ehai 

upon,  the  right  and  title  thua  levied  upon,  of  the  judgment 
debtor,  or  of  his  heir  or  dei  may  l"-.  only  from 

the  time  of  recording  and  indexing  the  notice,  and  until  the 
execution  is  Bet  aside,  or  returned."  '  Thia  Code  Bection  was 
passed  to  enable  a  creditor  after  the  lapse  of  the  ten  yean  to 
bind  and  reach  the  real  property  of  the  judgmenl  debtor  or 
of  an  heir  or  devisee  bj  issuing  an  execution  and  filing  ;i  nol 

Bimilar  to  a  noti E  the  pendencj  of  the  ad  i< 

cut  ion  authorized  by  thia  Bection  during  the  life  of  the  judg- 
menl and  after  its  lien  prri.nl  has  expired  is  a  new  special 
mode  of  levying  an  execution  on  land,  designed  to  revive  and 
continue  the  twenty  year  lien  right  conferred  by  the  Revised 
Statutea,  bul  in  a  different  manner.  :-  The  lien  created  com- 
mences from  the  time  the  notice  is  indexed  and  recorded 
and  the  execution  must  require  a  Bale  <>!"  the  right  and  title  of 
the  debtor  existing  al  thai  time,  and  not  al  the  time  of  the 
original  docketing  of  the  judgment 

The  Bection  of  the  Code     l    :  tending  the  Lien  to  more 

than  ten  years  where  the  judgment   debtor  dies  within  - 
ten  years  will  l"1  considered  in  connection  with  tin-  chapter 
on  executions. 

Suspension  of  running  of  time.     The  time,  during  which 

a  judgment  creditor  is  stayed,  by  an  injunction  or  other  order, 
or  by  the  operation  of  an  appeal,  or  by  express  provision  of 
law,  from  enforcing  a  judgment,  is  rt  of  the  ten  ye 

to  which  tin-  lien  of  a  judgmenl  is  Limited.     But  this  does  nol 
extend  the  time  of  the  lien,  as  against  a  purchaser,  creditor, 
or   mortgagee   in    good    faith."14     Tims,   an    order   opening 
defendant's  default,  but  permitting  the  judgment  to  Btand 
security,  does  not,  as  againsl  purchasers,  creditors,  and  mort- 
gagees in  good  faith,  extend  the  lien  beyond  the  ten  years.*11 

Civ.  Proc.  S  1252. 

"i  Atlas  Refining  Co.  %.    Smith,   .".2    App.    Div.    I 

bis  Atlas  Refining  Co.  v.   Smitl  Div.    109,   114.   which   thor- 

oughly reviews  the  statutes. 

Atlas  Refining  Co.  V.  Smith.   52  App.  Div.  109,  115. 

814  Code  Civ.  Proc    §  1255.     Meaning  of  "goo.l  faith."  ?p«-  Brnnner  v. 
Loomis,  17  Hun.  139 

sib  Hansee  v.  Piero,  56  Hun.  463. 
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jj   2005.     Suspending  lien  on  appeal. 

Where  an  appeal  from  tent  has  been  perfected,  and 

ient  to  entitle  the  appel- 
lant  I  on  "f  1 1  .'lit,  without  an 
that  |".                            .  in  which  the  judgment  was 

ich  terms  as  jus- 
upon  i  the  attorney 

ind  to  '  in  th<-  undertaking, 

Qst  judgment 
iod  faith,  the 
which  the  judgmenl 

wi  the  order. 

tempted,  the 

Hint  roll 

I  he  judgment,  in 

substantially 

order  en- 

ipted, 

■    like  manner,  an 

•id.il   up- 

rrii«' 

■<1  enters  the 

tion  is 

ire  the  order, 

the  clerk  of  the  court 

-  only  i" 

It  will  be  observed 
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.Mi-   v      i  >. ..  ki  i  iml;    and    Lien   « 'reated    Th<  reby.— fi 

"Lien  suspended  on  appeal,"  releases  the  lien  of  the  judgment 
in  regard  to  all  property  upon  which  the  judgmenl  \\ < >i 1 1 « 1 
otherwise  become  a  lien;  and  it  is  nol  necessary  thai  t h«- 
order  directing  such  entry  shall  specifically  state  thai  the  lien 
suspended  as  t<>  subsequently  acquired  property."0  <  me 
who  takes  a  mortgage  in  -_r« >< ><  1  faith  on  the  judgmenl  debtor's 
land  while  the  judgmenl  is  bo  marked  and  tin-  appeal  pending, 
takes  it  free  from  the  lien  of  it.  and  it  is  qo1  requisite  for  him 
tn  have  parted  with  value  al  the  time,  provided  In-  took  the 
mortgage  fairly  and  honestly  and  for  full  value."1  The  fad 
thai  a  judgmenl  docketed  during  the  suspension  of  a  former 
lien  has  been  purchased  for  less  than  its  face  value,  does  qo1 
establish  thai  the  purchaser  acquired  it  in  had  faith. 

Where  the  order  is  mad.'  by  the  supreme  courl  or  by  a 
county  court,  it  operates  as  a  suspension  of  the  lien  upon  prop- 
erty situated  in  the  county  where  the  judgmenl  roll  is  filed, 
from  the  time  when  the  order  is  entered,  and  tin-  proper  entry 
made  in  the  dockel  book.  If  the  property  exempted  is  situ- 
ated in  another  county,  or  if  the  order  was  made  by  a  court, 
other  than  the  supreme  courl  or  a  county  court,  the  order  op- 
erates as  .i  suspension  from  the  time  when  the  proper  entry  is 
made  in  the  dockel  book,  kept  by  the  clerk  of  thai  county, 
prescribed  in  t  he  oexl  sect  ion. 

The  clerk  with  whom  the  Order  is  entered  must,  upon  pay- 
ment of  his  fees  therefor,  furnish  to  the  party  who  obtained 
the  order,  one  or  more  transcripts,  attested  by  his  signature, 
of  the  dockel  of  the  judgment,  including  the  entry  made  upon 
the  docket.  A  county  clerl;  in  whose  office  the  judgmenl  is 
docketed  must,  upon  paymenl  of  Ins  fees  therefor,  immediately 
file  such  a  transcript,  and  make  an  entry  upon  the  dockel  of 
the  judgment,  in  each  place  where  it  appears  in  his  docket 
book,  substantially  as  follows:  "Lien  suspended.*'  or  "Lien 
partially  suspended."  according  to  the  entry  upon  the  original 

Wronkow  v.  Oakley,  133  N.  Y.  505. 
82i  Union  Dime  Sav.  Inst.  v.  Duryea.  07  N.  Y.  84;  Bronner  v.  Loomis, 
17  Hun,  439. 

822  Harmon  v.  Hope.  87  N.  Y.  10. 
323  Code  Civ.  Proc.  §  1257. 
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Lien    Created    Thereby.— Suspending   on    Appeal. 


docket,  and  also,  transcript  filed;"  adding  the  proper 

date 

Form    of   order    releasing    property   from    lien. 

ITiHe  of  action.]  At  a  special  term,  etc. 

On  and    filing   the   affidavit  of  ,   verified   the  

t .   19i.i — ,  and  on  motion  of  ,  attorney  for  : 

that  all  the  real  property  and  chattels  real  on  which 
.1    in   this  action   in   the  office  of  the  clerk  of  the 

n  the  day  of ,  190 — ,  in  favor  of ,  the 

,  the  ,  for  the  sum  of  dollars, 

is  a  ll<  >  and  chattels  real  are  exempted 

linal  judgment  creditors 
and  i  od  faith. 

further  ordered   that  i   i  lerh    make  an   entry  on  the 

i   place  where  it  appears  in 
Lantially   as   follows:      "Lien   sus- 
tered ,  190—   [date  of  order]. 

Restoring  lien.     At  any  time  after  a  judgment,  which 

■  I  to  be  a  lien,  as  prescribed  in  sections  L256  to  L258 
of  the  <'<<<l'-.  is  affirmed,  or  the  appeal  therefrom  is  dismissed, 
the  lien  thereof  may  be  restored,  aa  follows: 

1.  The  clerk,  in  whose  office  tin-  judgmenl  of  affirmance,  or 
tl rder  ring  the  appeal,  is  entered,  must,  upon  the  ro- 

of the  judgment   creditor,  dockel   the  judgmenl   anew, 
as  it  was  originally  docketed,  bul  in  the  order  of  priority  of 
he  mual  write  upon  the  new  docket,  the 
Mini:  th'-  date  of  re- 

2    A   tr  Dscripl  of  the  new  docket  must  be  furnished  to  a 

county  clerk,  in  -  an  entry  of  the  suspension  of  the 

lien  (.  scribed  in  sections  1257  and  1258;  and 

ipon  tli*-  judgmenl  must  be  docketed  by  him  anew  in  the 

order  of  the  priority  of  tlm  new  docket.     The  clerk  wl 

redockets  the  jud  must   make  an  entry  upon  the  new 

intially  as  follows:    "Lien  restored  by  redocket. 

icript   filed;"  adding  the  date  of  redocketing  in  his 

'  ty. 
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The   lien   of  the  judgmenl    is   thereupon   restored,    for   tlm 

unexpired  | > •  - r- i < ►< I  thereof,  as  if  the  order  had  not  I □  made; 

l.ut  with  lil  •  only,  as  againsl  judgmenl  creditors,  pur- 

chasers, and  mortgagees  in  '_r<>"<|  faith,  :is  it*  the  judgmenl  had 
then  been  Mrs1  docketed.82'     Where  an  order  suspending  the  lien 

of  the  judgmenl  creditor  during  appeal  has  I n  \  and 

the  lien  has  been  restored,  Buch  restoration  does  do!  operate 
retrospectively  or  restore  tlm  original  lien  againsl  litor 

whose  judgmenl  has  been  docketed  in  the  inten 

§  2006.     Canceling  docket  of  reversed  or  modified  judgment. 

Where  a   final  judgmenl   for  :i  mum  of  money,  ■  >!•  directing 
tlic  paj  menl  of  ;i  sum  of  money,  has  been  re  een 

affirmed  as  i'»  pari  only  of  the  sum.  upon  an  ap]  the 

Bupreme  courl   from  an  inferior  court  or  t"  the  appellate  <li- 
vision  from  ;i  judgmenl  "l"  the  Bupreme  court,  and  an  appi 
in  the  court   of  ap]  en  and  perfected,  and  the 

security   required   to  Btay  execution   is  not  given,  within 
days  after  tin'  entry  of  the  judgmenl  upon  the  appeal,  in  the 
clerk's  office  where  the  judgmenl   appealed   from   is  entered, 
the  clerk  must  make  ;i  minute  of  th  j  al  of  the  judgment, 

or  of  the  amount  t<»  which  it  has  been  reduced,  upon  his  doc 
book,  in  each  place  where  the  judgmenl  is  docketed.     A  ti 
scripl  of  the  docket,  as  thus  corrected,  must  be  furnished  by 
him,  and  may  be  filed  in  any  county  clerl  •  where  the 

original  judgment  is  docketed,  as  prescribed  by  law,  with  re- 

Bpect  to  tlm  original  docket,  and  thereupon  th unty  clerk 

must  corred  his  dockel  accordingly.  The  1  i<  1 1  of  a  judgment, 
the  dockel  of  which  is  nol  corrected,  as  prescribed  in  this 
■  :n)\,  remains  unaffected  by  the  reversal  or  modification 
thereof,  until  the  decision  of  the  courl  of  appeals,  upon  an 
appeal  from  the  judgment  reversing  or  modifying  the  same, 
or  tlm  expiration  <>f  the  time  to  take  such  an  appeal.  -:  In 
short,  the  reversal  or  modification  of  a  judgment  dischai 

Code  Civ.  Proc   §  I 

Harmon    v.   Hope,   ^7   N.    V.   10. 
ode  Civ.  Proc.  ^  1321.     Docket  may  be  corrected,  in  like  manner, 
after  appeal  to  court  of  appeals,  and  filing  of  its  remittitur.     I<1  .  5  1322 
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lien  only  where  the  reversal  is  noted  on  the 
But  after  bei]  d  on  the  docket,  a  subsequent 

under  I  invalid. 

Priorities. 
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tach  to  subsequently  acquired  real  property  at  the  same  mo- 
ment, and  neither  will  have  priority  over  the  other  on  account 
of  the  priority  of  docket.™  It  seems  thai  an  order  permitting 
■■"<  amendmenl  of  a  judgmenl  upon  condition  thai  the  amended 
judgmenl  be  postponed  to  another  judgmenl  subsequently 
recovered,  will  nol  postpone  the  judgmenl  where  the  latter 
judgment,  although  docketed  in  form,  is,  as  matter  of  law 
void 

ART.    VI.      AMENDMENTS. 

§  2008.     General  considerations. 

In  a  preceding  volume,  the  Code  provision  as  to  amendments 
has  been  considered  in  its  general  application,  and  the  rules 
there  stated  will  nol  be  reiterated.  It  will  be  necessary,  how- 
everi  to  briefly  consider  the  application  of  Buch  Code  rules 
to  judgments.  Both  by  Code  provisions,  '  and  independent 
of  statute,840  the  court  may,  in  Furtherance  of  justice,  amend 
the  judgment  by  correcting  a  mistake  or  supplying  an  omis- 
sion, provided  the  substantial  rights  of  the  parties  are  un- 
affected by  the  amendment,*41  i.  e.,  the  amendmenl  must  not 
n',;it,>  to  the  merits.  "  In  other  words,  a  judgmenl  cannol  be 
amended  so  as  to  vary  the  rights  of  the  parties  as  fixed  by  the 

336Goetz  v.  Mom.  21  Abb.  N  C  246,  I  N  V.  Supp.  153,  L5  Civ.  Proc. 
K.  (Browne)  11;  Matter  of  Hazard,  73  Hun.  22,  56  State  Rep  32  26 
X    V.  Supp.  928. 

symson  v.  Selhelmer,  LOS  X   V   660. 
Volume  I,  p.  704. 

339  Code  Civ.  Proc.  5*  723,  724 

Cooper  v.  Cooper,  :»1   App.  Div.  595,  64   X.  V.  Supp.  901;   Dietz  v. 
Parish,  43  Super.  Ct.   (11  J.  &  S.  i    87. 

-'i  Heath  v.  X.w  York  Bldg.  Loan  Banking  Co..  146  X  V.  260; 
Meyer  v.  Haven,  70  App.  Div.  529.  75  X.  Y.  Supp.  261  :  Meldon  v.  Devlin, 
30  App.  Div.  581,  57  X.  Y.  Supp.  670.  It  seems  that  a  trial  court  after 
an  award  of  final  judgment  has  no  power  to  amend  the  judgment  in 
a  matter  of  substance  for  error  committed  on  the  trial  or  in  decision, 
or  by  amendment  to  limit  the  legal  effect  of  the  judgment  to  meet 
some  supposed  equity  subsequently  called  to  its  attention.  Stannard 
v.  Hubbell,  123  N.  Y.  520. 

842  Heath  v.  Now  York  Bldg.  Loan  Banking  Co..  146  X.  Y.  260; 
Spofford  v.  Pearsall.  28  Misc.  730.  60  X.  Y.  Supp.  218. 
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verdict  of  the  jury,  the  decision  of  the  court,  or  the  report  of 
;i   referee,   and   the  judgment   entered  thereon.343 

g  2009.     Grounds. 

The  Code  provides,  in  effect,  that  if  the  judgment  fails  to 
conform  t<»  the  Code  provisions,  th >urt  may  permit  an  amend- 
ment thereof,  to  conform  it  to  the  provision.*44  Mere  clerical 
mist.-:  re  amendable.  When  the  objec- 
tion t<>  the  judgment  is  that  it  is  irregular  in  form,  the  plain- 
remedy  is  by  motion  lial  term,  and  not  by  appeal.347 
Thus,  the  objection,  in  an  action  for  a  wrongful  Levy,  that  the 
form  of  the  judgmenl  is  oot  according  to  the  statute,  but  that 
it  erroneously  directs  paymenl  of  the  money  in  addition  to 
awarding  a  return  of  the  property,  is  a  question  of  practice,  to 
be  raised  by  motion  below,  at  special  term.  3  a  motion 
rike  out  is  the  proper  remedy  to  correct  a  judgment  which 
contains  an  unauthorized   provision 

Failure  of  judgment  to  conform  to  verdict,  report,  or 
decision.     If  the  judgmenl   does  not   conform  to  the  judge's 

ipp.  1122. 

D  Cooper  v.  Cooper, 
|   N    V    Supp    901,   wh  l  allowance 

in  t ; 

...   R.   Co..   60  App.    Iiiv.    is".   70    N.    V. 
Supp  court  to  amend  its  judgment 

to   the   correction   of  mistakes  or 

Rep.  217,  19  N.  Y.  Supp.  786.     A 

tie  mistake  has  happened  through 

on   of  an  y   or   by   that  of  the   clerk,  since  both   are 

inrt    Close  v.  Gillespey,  3  Johns.  526;  Neele  v. 

Mil.    4    11. 

rmann.    17    M  "     39    N.    Y.    Supp. 

Beers  v.  Shannon,  73  N.  V. 

I  N.  Y 

Lpp.   Div.   :  N    Y    Supp.  958.     If  the 

-ion  in  the  judgment,  after  a  reference 
r  practice  is  to  move  to  strike  out  the 
ar.     Shrady  v.  Van  Kirk.  77  App.   Div.   2 
N    Y    - 
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decision,  where  the  trial  was  without  a  jury,  it  may  I"-  amend- 
ed.       So  where  ;i  judgmenl  does  nol  conform  to  the  verdict, 
the  proper  remedy  is  by  motion  to  correct  and  no1  by  ap 
And  the  Bame  rule  applies  to  the  report  of  a  referee         Fur- 
thermore the  trial  court  lias  power  to  I   Buch  error  in 

the  form  of  a  judgmenl   even   it'  it   has  I a  affirmed  by  the 

appellate  court. 

Judicial  errors.     Judicial  errors  are  to  1 rrected  by 

a  motion  to  vacate  the  judgment  or  by  an  ap]  But  a 

judge  who  lias  inadvertently  made  en  findings  of  law 

may,  before  the  time  to  appeal  lias  expired,  correct  the  judg- 
ment by  ordering,  on  notice,  a  resettlement  of  the  findings."61 
Where,  however,  tin-  judge  who  heard  the  cs  imea  to 

adjudicate  the  costs  as  if  the  action  were  an  equitable  one, 
the  error  being  one  of  judgmenl  and  not  of  inadvertence, 

1 rrected  on  appeal,  and  Dot  on  motion  for  amendmenl 

And,  after  entry  of  judgment  in  an  equitable  action  the  Bpecial 
term  lias  do  power,  upon  motion  of  one  of  the  parties,  to  amend 
the  findings,  conclusions,  and  judgmenl  to  provide  for  B 

smaller  recovery  where  it  substantially  changes  tin-  rights 
the  parties. 

Void  judgments.     Jurisdictional  defects 

able.    Thus,  a  judgmenl  entered  without  service  <>f  pr -s  is 

not  amendable  where  the  defendant  lias  not  appeared.*81 

■  Petrle  v.  Tru  Hamilton  I  12  Hun,  Bl,  86  X.  v.  Bupp. 

•.in  v.  Schrelber,  86  Hun.  339,  38  N.  V.  Bupp 
Howland  v.  Howland,  20  Hun,   172. 
Corn  r.v  !..  Bank  \    Blye,  119  N.  Y.  n  1. 
Matth<  v  N       •■.   26  Ml  Y    Bupp.  IS 

Bendheim,  32  Misc.  179,  66  N.  Y.  Bupp.  247. 

i  Coffin  v  Hun,  347.     Distinguishing  Rockwell   v.  Car- 

penter,  25  Hun.  52  re  there  was  a  <-hange  of  facts  and 

in  a  mode  nol  authorized  by  law;  and  further  distinguishing  McL 
v.  Stewart,  it  Hun.  172,  as  a  case  of  a  correction  not  sustained  by 

Norton  v.  Pancher,  92  Hun.  463,  36  X.  Y.  Bupp.  i 
Heath  v.  New  York  Bldg.  Loan  Banking  Co.,  I  16  X   Y.  ■:>■" 
-  Bellamy  v.  Guhl,  62  How.  Pr.  460;  Schoellkopf  v.  Ohmeis,  11 
253.  32   N.   Y.  Supp. 
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if  a  judgment   is  entirely  unauthorized,  as  where  no  decision 

trial  by  the  court  without  a  jury,  the 
judgmei 

■10.     Reducing  amount  of  recovery. 

The  court   maj    allow  an  i  ol   reducing  the  amount 

•   to  bring  the 

•i  uitliii 

11.     Applies  foot  of  decree. 

'"  ft  directions 

nl.ir  things,  for  the  pur- 

ct,  which  do  not  re- 

■I  as  to  such  matters 

The   right  to 

ippertains  only  to 

which   the  court,   by 

ate  to  the  trial  and 

•i  within  the  original 

for  the  court 

subjeel  of  an 

re  a  judgment 

.-.  ithin    :i    sp< 

i  his  injunction  shall 
■r   the  expiratii 

3upp.  210. 

.    v.  Supp. 

me  within 
the  de- 

ion  to 

- 
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the  time  bo  limited,  make  an  order  extending  the  time  for 
making  the  tender.1  '  So  th rari  has  power  after  final  judg- 
ment to  bo  amend  it  as  to  permit  defendant  to  pay  into  court 
the  Bum  thereby  directed  to  be  paid  plaintiff,  where  defendant 
has  been  unable,  after  diligent  Bearch,  to  find  the  plaintiff  for 
the  purpose  of  making  a  tendei  3  i  where  a  judgment  in 

a  creditor's  sun  declares  a  transfer  by  the  debtor  to  be  void, 
and  directs  the  parties  to  account,  it  is  proper  after  such  ac- 
counting has  been  had,  to  enter  a  supplemental  judgment  apon 
the  fool  of  the  first  judgment,  directing  the  defendants  to  turn 

over  the  property  otioned,  or  its  value.*"    But  a  substantia] 

alteration  relative  to  a  subject-matter  which,  if  the  rights  of 
the  parties  demanded,  Bhould  have  been  investigated  al  the 
trial,  cannot  be  bo  made.  n  And  where  a  judgment  in  equity 
is  valueless,  the  court  cannot,  by  a  supplemental  interlocutory 
judgment,  provide  for  the  payment  of  damages  as  a  substi- 
tute 

§  2012.     Discretion  of  court. 

Whether  an  amendment  ahall  be  allowed  rests  Largely  in 
the  discretion  of  the  lower  courl 

§  2013.     Motion. 

The  motion  to  amend  Bhould  be  made  before  the  judge  who 
tried  the  case,  unless  he  is  do  longer  on  the  bench.  r"  The 
motion  should  be  based  on   notice   to  the  opposing  partj 

iConklin  v.  Ne\»  York  EL  R.  Co.,  18  Civ.  Proc.  R.   (Browne) 
13  N.  Y.  Supp.   7i 

Kauth  v.  .Ww   Ymk    EL  R.  Co.,  23  Civ.  Proc.  R.    (Browne)   95, 

N.  Y.  Supp.  750. 

.lames  Goold  Co.  v.  Maheady,  38  Hun.  294. 
-Parker  v.  Linden.  59   Hun.   359,   13    N.   Y.   Supp 
sosKoehler  &  Co.  v.  Brady,  87  App.  Div.  326,  84  N.  Y.  Supp.  If 

Smith  v.  Smith,  1"  App.  Div.  251,  57  N.  Y.  Supp.  1122. 
sto  Oakley  v.  Cokalete,  6  A.pp.  Div.  229,  39  N.  Y.  Supp.  1001;  NYells  v. 
Vanderwerker,  45  A.pp.  Div.  155,  60  N.  Y.  Supp.  1089. 

All. mi   v.  Swan.  32  Hun,  3G3;   Brown  v.   Hardie,  28   Super.   < 
Rob.i    678.     A    judgment    should    not   be    amended    nunc   pro    tunc    by 
changing   the   name   of  the   debtor  without   notice   to   aim.     Nagle   v. 
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I. in  although  it  is  irregular  for  the  court  to  grant  an  order  en- 
larging  the  time  for  performance  of  the  judgment,  on  an  ex 
\':ivl''  ;ipH  party  has  no  right  to  disregard 

the  order  for  thai  The  motion  to  correct  a  judg- 

nlarity  the  particulars,  and  it  is 

not  enough  that  the  affidavil  gives  the  opinion  of  counsel  or 
'":»!  An  amendment  may  1m-  allowed 

to  defeal  a  motion  to  □  though  there  is  no  cross 

■ 

Time.  bould  I"-  made  promptly 

.■.-I  if  tli.-  motion  is  based  on 
"    :  i      le,  it   must   be  with  sr  from  the 

14      Order. 

dmenl  is  a  matter  of 
where  the  1 
tin  jrmenl  roll,  in  aol  mov- 

of  the  action  abortive,  the 

mdition  of  granting 

ating  an  application 

v   <li  rect- 
ifies 
who  did 
App.  I)  5  N. 

■ 

N    V.   Supp.   740      Followed  in 
•'<  App    :  38   X    V. 

B 

li  \\  V   Supp.  814:  Call  v.  Gall, 

'■ 

; :   Martin   v.  Lott,  4  Abb.  Pr 

i    with    leave  to  renew,  re- 
Frencb   v.  Oliver.  9 

17    19  X.  V    Supp.   " 
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of  a  plaintiff  to  amend  his  judgment,  should  not  couple  with 
the  leave  a  provision  absolutely  postponing  the  lien  of  such 
judgmenl  to  another  judgmenl   thereafter  ed,  but   the 

order  Bhould  granl  the  leave  upon  condition  thai  plaintiff 
senl  to  the  postponement  of  his  lien,  thus  giving  the  option  to 

him  of  taking  his  favor  upon  tl ondition  imposed,  or  of  not 

taking  it  and  leaving  his  judgment  in  its  original  st 

§  2015.     Amendment  nunc  pro  tunc. 

An  amendmenl  nunc  pro  tunc  is  proper  where  no  new  rights 
have  intervened 

§   201G.     Mode  of  amend: 

Amending  a   judgn  >rd   by   obi 

even  when  it  leaves  the  passage  legible,  is  improper.  It  should 
be  by  appending  the  order  of  amendment  to  the  roll,  and  by 
entering  it   in  the  proper  I  rring  in  the  margin 

of  the  entry  of  judgment  to  an  amendmenl  as  made  by  an 
order  of  Buch  a  date.    The  d  or  omitted  could 

be  designated   by  brackets,  undere  or  othei  Or, 

the  judgment  may  be  entered  anew  as  amended."'  On  amend* 
ing  the  dockel  of  a  judgment,  in  the  amount  of  the 

order  Bhould  be  filed  in  each  of  the  clerks'  and  a  ! 

reference  made  to  it  in  t he  Be^  eral  doc 

§  2017.     Mandamus  to  compel  amendment. 

The  amendmenl  of  a  judgmenl  cannot  be  compelled  by  man- 
damus. 

Symson  v.  Selheimer,  11  ■■"■  N    Y 
- 1  Toronto  General  Ti  I.  *  Q 

31ayter  v.  Smith,  15  Super.  I  ■     l"»rland. 

1    Month.  Law   Bui.   it.     But  amending  by  :   f"r 

ting  the  Judgmenl      -  r  v.  Smith,  supra. 

-    Hunl  \.  Grant,  19  Wen< 

Matter  of  Kling,  60  A.pp.  Div.  512,  69  N    V.  Supp. 


JUDGMENTS   IN   GENERAL.  2815 

- 
ART.    VII.      VACATING  OR  SETTING  ASIDE. 

g  2018.     Scope  of  article. 

elj    to   motions,  and  nol   to  actions, 

.  er  the  same  mat- 

-  of  the  Code  and  also 

rations. 

•     a  judg- 

demurrer  may   be 
>re  it   is  finally 
nich  rendered 
• 

:i  motion,  to 
■  I    in   the 

Groin..; 

:t    in 
The 

■  ••  the 
in  fact." 

win  Ti- 
lt   will    ho 

Jarity 

An 

roner 
N 


2g16  JUDGMENTS   IN   OBNBRAL  5020 

Art.    VII 


"error  in  fact"  include*  errors  not  appearing  on  the  record 
aor  ,,,  the  evidence,  Buch  as  the  infancy  of  a  defendant.,,< 
Praud  practiced  bj  a  partj  ia  oeither  an  irregularity  nor  an 
error  in  fact.  '  An  irregularity  which  is  noi  prejudicial  to 
tli.-  adverse  party  ia  ool  ground  for  Betting  aside  the  judg- 
ment. -  Bui  a  judgmenl  clearly  irregular  must  b  ride, 
without  considering  whether  defendant  has  mer  >nly 
seeks  delay.  The  judgmenl  may  be  Bet  aside  because  of 
defects  in  the  summons,  "  or  because  the  referee  was  appointed 
without  an  order  of  the  court,*"  or  because  the  decision  on 
which  the  judgment  is  entered  is  insufficient  in  that  it  .1 
noi  direct  any  judgmei  I  judgment  entered  in  viola- 
tion of  a  stipulation  will  be  Bet  asidi  Error  in  the  amount 
of  a  judgment  is  generally  noi  ground  for  vacating  on  mot 
1. lit  the  mistake  may  ordinarily  be  corrected  by  amendment. 

iv,  :,  \  Coler,  20  Hun 
Purman  \  Purman,  1 
H, .      .     Wilis.  1   T    ft  C    LIS    66   Bart    140      Jo 

,.rk  i„  ei  by  whl< 

party  was  prejudiced  '    -  Ho*    Pr    ll 

tolio  a  judgmenl  affords  no  ground  tor  the  sdvei 

rejudiced      N<   r  York  3oc.  v.  1 

oacle  Baptist  Church,  10  ape 

\   [udgmenl  will  do1  tx 
addition  of  papers  to  the  Judgment   roll,  where  no  I 
done  to  the  objecting  party.    I 
Silv.  Sup.  Ct.  179,  5  N    V   Bupp 
Hughee  \    Wood,  12  Suj 

1   ■  •     <    Klrkpatrick,  5  How.  Pr.  241.     Bui  Judgmenl  will  noi 
aside  because  the  Bummons  Berved  omltl  of  plainUre 

rney.     Hull  v.  Cananda  W  •  R-  Co.,  66  App    Div 

V    Supp.  865. 

Merrill  v.  Green,  66  N    v   i  3 

Leynolda  v.  Aetna  L.  Ins.  Co..  6  App.  DiY.  264,  39  N.  V   Supp.  885. 
jay  v.  De  Grootj  28  How.  Pr.  1 
>«  Matter  of   Sutclifte,   83  Hun.   324.  31    N.   Y.    Supp.   929.     Wl 
party  has  a  Judgment  for  more  than  is   due  him  and  more   than  he 
has  a  right  to  collect,  the  remedy  of  the  judgmenl  ■ 
or  pay   the  sum   due,   and   then   if  the   creditor  refuses  to  cancel   the 
judgment,  to  apply  to  the  court  by   motion  to  compel  cancellation  or 
to    stay    execution.    A    suit    in    equity    is    unnecessary    and    improper. 
Roach  v.  Duckworth.  95  N.  Y.  391. 


20  JH  DGMBNTS    IX   GENERAL.  2817 

ig  Aside. — Grounds. 


A  judgment   which  has  been  entered  by  plaintiff's  attorney 

after  a  Bettlemenl  made  by  the  parties,  though  in  ignorance 

thereof,  will  be  set  aside,  in  the  absence  of  proof  that  such 

Bettlemenl  or  the  plaintiff  irresponsible.899   Where 

new   matl  ntry  of  judgment,  of  such  a 

nature   thai    it    is  clear  that   the  judgment   ought  not  to   be 

ited,   the  court   will   relieve  against   it   on   motion,  npon 

A  judgment  entered  on  the  report  of  a 

Laintiff  had  died  before  Buch  report,  will  be 

noranl  of  the  Eacl 

■I  to  allow  an  amendment  of  the 

comp  ble  plaintiff  to  Bet  np  a  different 

judgmenl  I"-  opened,  to  the 

enable  defendant  t<>  interpose 

ition,  where  there 

■   of  plaii  •isiliilit;. 

Want  of  jurisdiction.     I. ark  of  jurisdiction   is  always 

Igment.408     In  other  words,  a 
judgmenl   vacated,  though  it 

i  judgmenl  that  n<>  summons 
entered  8  i   it    is 

.v.  w 
■ 
I 

:.r    Which 
I 

■  nrt   on    i 
■ 

Btlfl       I'.  ;-'   How.   J'r    19. 

I 

when 

N     'i 
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ground  thai  the  service  w&s  Insufficient,408  or  that  judgment 
was  entered  in  Eavor  <>!'  .1  defendant  n> >t  served. 

Fraud.  A  judgment  may  l»"  Bet  aside,  on  motion,  for 
Eraud  practiced  by  n  party.410  And  the  Pact  thai  one  of  the 
parties  to  the  actios  loses,  by  the  vacation  of  a  judgment  <»n 
the  ground  of  fraud,  an  adjudication  as  t<>  her  Btatus  in  respect 

to  her  property  involved  will  not  prevent  ill art  Betting  tin- 

judgment  aside,  although  Buch  party  <li<l  not  participate  in 
the  fraud.411 

Want  of  cause  of  action.     Th art  has  power  i"  set 

aside  ;i  judgmenl  upon  motion  where  it  clearly  appears  that 
plaintiff  had  no  legal  cause  of  action.418 

the  party  affected  thereby  has  not  been  beard  or  broughl  before  the 
courl  I'm-  tin'  purpose  of  considering  the  Question  Involved  in  the  Judg- 
ment. Rogers  \.  [vers,  23  Hun,  124,  in  an  action  t'<>r  Infringement 
of  a  trade-mark,  Judgmenl  cannol  !'••  entered  againsl   two  defendants, 

only  one  of  whom  was  Berved  with  summons,  and  as  to  the  on.-  not 
served  the  Judgmenl  should  be  vacated  on  bis  motion.     Blegerl  v.  ai>- 

bott.  62  Hun,   IT."..   1.  State  Rep.  788,  16  X.  V.  Bupp.  914.     The  pr : 

proceeding  where  a  Judgmenl  has  been  obtained  upon  a  false  affidavit 
of  service,  is  by  motion  to  Bel  it  aside.  Fullan  v.  Hooper,  19  Wkly. 
Dig.  93.  Bui  ;i  motion  by  a  wife  to  set  aside  a  judgment  of  foreclosure 
on  the  .mound  that  the  summons  had  not  i><th  personally  served  upon 
her  as  stated  in  the  Judgmenl  foil  was  properly  denied  in  the  discre- 
tion of  the  court,  her  interest  being  merely  imhoate.  Smith  v.  Askin, 
20  Wkly.  Dig.  394. 

*oa  See  Van  Benthuysen  v.  Lyle,  8   How.   Pr.  312. 

""'  If  a  Judgment  dismissing  the  complaint  is  irregular  for  the  rea- 
son that  it  should  not  have  been  entered  in  favor  of  defendants,  who 
were  not  served  and  had  not  appeared  in  the  action,  the  remedy  of  the 
plaintiff  is  by  motion  and  not  by  appeal.  Seagrist  v.  Sigrist,  -<'  Ajpp. 
Div.  336,  16  X.  Y.  Supp.  949. 

no  Furmaii  v.  Furman.  153  X.  V.  309;  Nugent  v.  Metropolitan  St.  K. 
Co..  46  App.  Div.  105.  61  N.  Y.  Supp.  476.  See.  also,  Ingalls  v.  Mer- 
chants' Xat.  Bank,  51  App.  Div.  305,  64  N.  Y.  Supp.  911.  But  in  order 
to  warrant  setting  aside  a  judgment  for  fraud,  a  strong  case  should 
be  established,  free  from  any  reasonable  doubt.  Otherwise  he  should 
be  left  to  action.  Hill  v.  Northrop,  9  How.  Pr.  525.  Proof  must  be 
clear  and  satisfactory.  Jones  v.  Jones,  71  Hun.  519.  54  State  Rep.  885, 
24  N.  Y.  Supp.  1031. 

*"  Furman  v.  Furman.  153  N.  Y.  309. 

4i?  Phelps  v.  Baker,  60  Barb    107. 
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Failure  of  final  to  comply  with  interlocutory  judgment. 

Final  judgment  entered  upon  an  interlocutory  judgment,  but 

without  complying  with  a  direction  of  the  latter  that  it  shall 

ttled  as  directed  therein,  is  irregular,  and  should  be  set 

■  on  motion 

Unauthorized  appearance  of  attorney.     The  early  case 
of  Denton  v.  Noyes,414  decided  in  1810,  is  the  Leading  rase  on 
the  question  of  the  effect  of  m  judgment  rendered  by  a  court 
of  general  jurisdiction  againsl  a  party  not  served  with  process, 
but  for  whom  ;mi  attorney  of  tin-  court  appeared,  though  with- 
out authority.    It  was  then  held  that  such  a  judgment  is  aeither 
oor  irregular  and  cannol  be  collaterally  attacked,  though 
relief  may  !>■•  granted  on  motion,  either  by  setting  aside  the 
judgmenl   absolutely,  or  by  Btaying  prorr.-iiin._rs  and  permit- 
ting the  party  to  come  in  and  defend  the  action.418    The  doc- 
trine  of  Denton  v.  Koyes  has  been  held  to  I"-  .tare  decisis  in 
strictly  applicable,  hut  the  court  of  appeals 
ctend  the  doctrine  of  that  case  to  cases  fairly 
and  reasonably  distinguishable,  as  where  a  defendant  against 
whom  judgment  was  obtained  on  an  unauthorized  appearance 

denl  during  the  pendency  of  the  pr dings  and 

not  within  the  jurisdiction.4"  Where  a  motion  is  made 
de  a  judgmenl  because  of  the  unauthorized  appear- 
ance of  an  attorney,  the  relief  granted  will  depend  <>n  whether 
the  attorney  is  insolvent.  If  he  is.  the  judgmenl  will  bi 
eated  absolutely  and  set  aside,  while  it'  he  is  solvent,  the  pro- 
will  be  merely  stayed  and  the  party  permitted  to 
come  in  an«l  defend.411  A  motion,  rather  than  an  equitable 
action,  is  the  proper  mod.-  of  obtaining  relief  from  a  judgment 
againsl  a  defendanl  not  servej!  with  process  but  for  whom  an 

.     DMdin<  Proc.  R.  (Browne)    176,  15  State  Rep.  616, 

.   .  I  Followed  in  Brown  v.  Nichols,  42 

N    v    :;-.     \:.:i-  \     Plattsburgh  &  M.  R.  Co..  123  N.  Y.  440,  and  many 

oth*-r 

tt  v.  Blohm.  54  App.  Div.  422.  66  N.  Y.  Supp.  838. 
I    R.  Co..  123  N.  Y.  44". 
Campbell  r.  Bi  Wend.  101;   Vilas  v.  Plattsburgh  &  M.  R. 

N    V     140 
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attorney  has  appeared  without  authority,  unless  BpeciaJ  cir- 
cumstances exist  which  may  render  the  remedy  by  motion  in- 
adequate or  incomplete.*18 

Mistake,   inadvertence,  surprise,   or  excusable  neglect. 
This  ground    is  named    in   section   Tilt  of  the  Code."'     These 

terms  do  not  seem  to  have  I n  denned  and  there  is  mi  clear 

line  of  demarcation  between  them.  An  illustration  <>f  mistake 
was  where  an  amendmenl  of  the  complainl  was  refused,  and 
the  complainl  dismissed,  mi  the  supposition  thai  a  new  action 
could  he  brought,  which  in  fact  was  precluded  by  limitation, 
ami  it  was  held  th.it   a  motion  to  vacate  the  judgment  waa 

properly  granted.4""    But  an  offer  of  judgmenl  and  I ptance 

consummated  by  the  entry  of  judgmenl  thereon,  and  its  pay- 
ment,  constitute  an  executed  contract  which  the  court  may 
not  set  aside  on  motion  without  the  consent  of  the  parties,  lie- 
cause  of  an  alleged  mistake  in  computing  the  amount.411     Neg- 

ligen< r  mistake  of  counsel  may  warranl  the  Betting  aside  of 

the  judgment,422  and  failure  of  the  attorney  to  appear  where- 
upon a  default  is  suffered  is  ground  for  setting  aside.428  But 
the  mere  ta.-t  lh.it  the  attorney  for  defendanl  failed  to  put 
in  any  evidence,  where  it    is  not   shown  that   defendanl    had 

any    evidence,    nor    that    the    case    w;is    submitted    without    the 

full  knowledge  and  consent  of  defendant,  nor  that  the  attorney 
was  guilty  of  any  had  faith  or  actual  misconduct,  is  not 
ground  for  vacating  the  judgmenl  on  motion.424  And  where 
judgmenl    has  been    rendered   againsl   a   defendant,   with  his 

*ia  Vilas  v.  Pittsburgh  &  M.  R.  Co..  123  X    V.   lie. 

no  Mistake  as  ground.  Reed  v.  Loucks,  61  How.  Pr.  134;  Galligan  v. 
Galligan,  73  App.  Div.  71,  76  N.  Y.  Supp.  786.  Excusable  neglect  or 
surprise  as  ground.  Mann  v.  Provost,  3  Abb.  Pr.  446;  Born  v.  Schrenk- 
eisen.  52  Super.  Ct.  (2a  J.  &  S  i  219;  Carlisle  v.  Barnes,  45  Misc.  6, 
90  N.  Y.  Supp.  810.    See,  also,  ante,  §  1931. 

*ao  Patterson  v.  Hochster,  21  App.  Div.  432,  47  N.  Y.  Supp.  553. 

42i  Stilwell  v.  Stilwell,  81  Hun,  392,  30  N.  Y.  Supp.  961. 

■*-2  Ferguson  v.  Bruckman,  18  App.  Div.  358,  46  N.  Y.  Supp.  23;  Pat- 
terson v.  Hochster,  21  App.  Div.  432,  47  N.  Y.  Supp.  553;  McCredy  v. 
Woodcock,  41  App.  Div.  526.  58  N.  Y.  Supp.  656. 

428  Atkinson  v.  Abraham,  78  App.  Div.  498,  79  N.  Y.  Supp.  680. 

424  Early  v.  Bard,  93  App.  Div.  476,  87  N.  Y.  Supp.  650. 
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consent,  on  compromise  of  a  claim,  he  cannot  have  it  vacated 
on  the  ground  thai  he  acted  on  the  erroneous  advice  of  counsel, 

i"  i1"'  absen f  proof  of  fraud.425     The  party  seeking  relief 

must  have  merits  and  show  that  injustice  might  follow  a  denial 
of  Ins  application;426  and  the  judgmenl  will  not  be  vacated 
where  the  result  thereof  will  be  to  affect,  impair,  or  destroy 
■  I  rights  of  third  persoi 

g  2021.     Who  may  move. 

Ordinarily  only   a    party   or  his   representative   may  move 
•  aside  a  judgment. 

Party.     A   motion   to  Bel   aside  a   final  judgment,  ren- 

dered  in  a  court  of  record,  for  "error  in  fact,*'  not  arising 
upon  the  trial,  may  be  made  by  the  party  against  whom  it  is 

rendered;  or,  it'  an  execution  has  not  I □  issued  thereon,  and 

the  judgment   has  not   been  wholly  or  partly  satisfied  or  en- 
forced,  by  the  party  in  whose  favor  it  is  rendered.428 

Person  not  a  party.  The  Code  provides  thai  a  mot  inn 
may  be  made,  either  before  or  after  the  death  of  the  defend- 
ant, by  a  person,  who  is  not  a  party,  to  Bet  aside,  for  "error 
in  fact."  ihu  arising  upon  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  lit',',  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the 
person  making  the  motion  has  an  estate,  or  interest,  in  re- 
"ii  or  remainder 

A  stranger  or  a  creditor  at  Large  cannol  ordinarily  move  to 

v.  Carr.  54  Hun.  634,  7  N.   Y.  Supp.  281. 
_  MiBC.   1  16,   is  X.  Y.  Supp.  645. 
way  Bank  v.  Hitch,  66  Hun,  401,  21  N.  Y.  Supp.  395. 
Proc.    §    1283.     "Successful"    party    may   move.     Mont- 
is.  6    How.   Pr.   326.     The  granting  of  an  application  by 
plaintiff  to  have  a  judgment  in  his  favor  set  aside  is  in  the  discretion 
of   the  court,  ami   where   it  appeared  that  the  judgment  would   bar  a 
suit  in  another  state,  begun  on  the  same  day  as  the  one  in  question, 
and  thar   defendant   had  made  an  assignment  here,  it  was  properly  al- 
lowed.    Graef  v.  Bernard.  7  Misc.  246,  58  State  Rep.  21.  27  X.  Y.  Supp. 

ode  Civ.  Proc.  §    I  ! 
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set  aside  the  judgment,*80  especially  for  defects  or  irregulari- 
ties in  obtaining  judgment,  no1  affecting  the  jurisdiction  of  the 

court,  and  involving  no  fraud  or  collusion,  since  the  rei ly  is 

given  to  the  party  alone,  and  another  judgment  creditor  is  nol 
entitled  to  nave  such  proceedings  or  judgment  set  aside.431 
And  a  senior  judgment  creditor  cannot  move  to  se1  aside  a 
junior  judgment,  but  he  may  have  the  sale  on  an  execution 
issued  in  such  case  set  aside  as  to  property  which  he  has  a 
right  to  have  sold  under  his  senior  judgment.482  So  where 
there  is  no  want  of  jurisdiction,  a  subsequent  execution  creditor 
has  no  standing  in  court  to  move  to  vacate  a  judgment  he- 
cause  a  prior  judgment  creditor  had  entered  his  judgment  in 
the  city  court  for  over  $2,000.*88  However,  a  motion  by  a  junior 
judgment    creditor   of  a    firm    to   set    aside   as   fraudulent    a 

senior  judgment  entered  on  confession  may  be  made  even  if 
the  moving  parties  were  not  creditors  of  the  firm  which  con- 
fessed the  judgment  where  one  of  the  defendants  under  each 
judgment    is  a   member  of  both   firms.*84     And   there  are  no 

limitations  on  the  inherent  power  of  the  court  to  Open  a  judg- 
ment on  the  application  of  anyone. 

-After  death  of  party.  A  motion  may  be  made  for  "er- 
ror in  fact''  not  arising  on  the  trial,  after  the  death  of  a  party 
entitled  to  make  it,  by  the  following  persons: 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chat- 
tel, or  an  interest  in  real  property,  which  is  declared  by  law 

*30  Wintringham  v.  Wintringham,  20  Johns.  296;  Bump  v.  Piercy,  4 
N.  Y.  Leg.  Obs.  423;  Matter  of  Beers,  28  Super.  Ct.  (5  Rob.)  643. 

431  Gere  v.  Gundlach,  57  Barb.  13.  An  application  by  a  stranger,  to 
be  allowed  to  be  made  a  defendant,  and  to  have  judgment  set  aside 
for  fraud  and  collusion,  should  not  be  granted  in  order  that  he  may 
litigate  plaintiff's  claim,  and  set  up  a  claim  against  the  original  de- 
fendants adverse  to  and  exclusive  of  that  of  the  plaintiff,  where  the 
applicant  has  a  separate  action  for  the  purpose,  pending  and  ready  for 
trial.     Scheidt  v.  Sturgis,  23  Super.  Ct.   (10  Bosw.)   606. 

432  Citizens'  Nat.  Bank  v.  Allison,  37  Hun,  135. 

433  Roof  v.  Meyer,  2  How.  Pr.,  N.  S.,  20,  8  Civ.  Proc.  R.  (Browne)  60. 

434  utter  v.  McLean,  53  Hun,  568,  6  N.  Y.  Supp.  281. 

43:.  Ladd  v.  Stevenson,  112  N.  Y.  325,  where  the  moving  party  was 
one  bound  by  a  lis  pendens  filed. 
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to  be  assets,  the  motion  may  be  made  by  his  executor  or  ad- 
ministrator. 

l'.  Where  tin-  judgment  awards  real  property,  or  the  posses- 
sion thereof,  or  where  the  title  to  or  an  estate  or  interest  in 
real  property  is  determined  or  affected  thereby,  tin-  motion 
may  In-  made  by  the  heir  of  the  decedent,  to  whom  the  real 
property  descended,  of  might  have  descended,  or  by  the  per- 
son to  whom  he  devised  it. 

:;.  Where  the  judgment  is  rendered  against  or  in  favor  of  two 
Or  more  persons,  the  motion  may  be  mail.',  jointly,  by  the  sur- 
vivor, ami  tli-'  person  who  would  have  been  entitled  to  make 
it.  if  the  judgment  had  been  rendered  in  favor  of  or  against 
tli--  decedent  onlj 

Where  a  party  entitled  to  move  to  set  aside  a  final  judgment 
for  error  in  fact  dies  before  tin-  expiration  of  tin-  time  within 
which  tin-  motion  may  be  made,  the  court  may  allow  the  mo- 
tion to  1m-  made,  by  the  heir,  devisee,  or  personal  representa- 
tive  of   the   d 'dent,   at    any   time   within    four   mouths  after 

his  deatl 

Where  several  persons  are  entitled  to  move.     Where 

two  or  more  persons  are  entitled  to  movi  aside  a  judg- 

m. -nt.  as  prescribed  in  the  sections  of  the  Code  s.-t  forth  in 
this  section,  one  or  more  of  them  may  move  separately;  but, 
in  that  case,  notice  of  the  motion  must  In-  given  to  those  who 
do  not  join  therein,  in  like  manner  as  if  they  were  adverse 

pai'      - 

s  2022.     Time  for  motion. 

- 

The  »'od.-  tix.-s  the  time  limit  for  a  motion  t<>  vacate  as  de- 
pendent on  whether  the  motion  is  based  on  (1)  an  irregular- 
ity. 2  an  error  in  fact,  or  (3)  mistake,  surprise,  excusable 
neglect,  etc.  Neither  of  these  Code  provisions,  however,  apply 
■  rial  pi eedings.489  And  a  motion  t<>  s.-t  aside  a  judg- 
ment because  of  fraud  is  based  on  neither  an  irregularity  nor 
an  error  in  fact   and  hence  there  is  no  fixed  time  limitation 

Code  Civ.  Pro.-.  ^  1284. 
<  j  rod-  Civ.  Proc.  ?  786. 
Proc,  .5  1286. 
Matter  of  Buffalo.  7s  N.  Y.  362. 
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for  the  motion/40  although  the  motion  may  be  denied  for 
laches,441  as  may  a  motion  based  on  any  other  ground  though 
made  within  the  time  limit.  Where  the  delay  has  not  changed 
the  situation  of  the  parties  to  be  affected  by  the  vacation  of 
the  judgment,  the  motion  should  not  1"'  denied.442  Junior 
judgment  creditors  are  not  precluded  from  moving,  by  the 
laches  of  defendant  in  not  moving,  it'  the  judgment  is  void 
against  them.44'1  Where  a  party  moves  to  vacate  "as  a  matter 
of  right"  he  need  not  move  at  the  firsl  opportunity.444  A 
judgment  has  been  vacated  thirteen  years  after  its  entry.44"' 
After  affirmance  by  the  appellate  division,  a  motion  to  vacate 
will  not  be  granted,440  although  a  motion  to  vacate  has  been 
held  properly  granted  even  after  the  judgment  is  satisfied,  to 
allow   an  amendment   authorizing  a    Larger   recovery."7 

—  Motion  based  on  irregularity.  A  motion  to  set  aside  a 
"final"  judgment,  for  irregularity,  shall  not  be  heard,  after 
the  expiration  of  one  year  since  the  "filing  of  the  judgment 
roll,"  unless  notice  thereof  is  given  for  a  day  within  the 
year,  and  either  the  hearing  is  adjourned,  by  one  or  more  or- 
ders, until  after  the  expiration  of  the  year,  or  the  term,  for 
which  it  is  thus  noticed,  is  not  held.  In  the  latter  event,  the 
motion  may  be  renoticed  for,  and  heard  at,  the  next  term  at 
which  it  can  be  made,  held  not  less  than  ten  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held.448  This 
provision    does    not    apply    to    jurisdictional    objections,449    as 

440Furman  v.  Furman,  153  N.  Y.  309;  Julian  v.  Woolsey,  87  Hun,  326, 
34  N.  Y.  Supp.  321;  Hurlbut  v.  Coman,  43  Hun,  586;  McCloud  v.  Mee- 
han,  30  Misc.  67,  62  N.  Y.  Supp.  852. 

441  Delay  of  eighteen  months  held  fatal.  Jones  v.  Jones,  71  Hun. 
519,  24  N.  Y.  Supp.  1031. 

442  Vilas  v.  Butler,  123  N.  Y.  440. 

443  Bridenbecker  v.  Mason,  16  How.  Pr.  203. 

444  De  Graff  v.  Hoyt,  4  T.  &  C.  348. 

445  Vanderburgh  v.  New  York  City,  25  State  Rep.  802,  5  N.  Y.  Supp. 
664. 

446  Schweizer  v.  Raymond,  6  Abb.  N.  C.  378. 

44T  Hatch  v.  Central  Nat.  Bank,  78  N.  Y.  487.     Followed  in  McCredy 
v.  Woodcock,  41  App.  Div.  526,  58  N.  Y.  Supp.  656. 
44sCode  Civ.  Proc.  §  1282. 
449Hallett  v.  Righters,  13  How.  Pr.  43;  Weeks  v.  Merritt,  28  Super. 
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where  a  judgment  is  entered  without  authority,  against  a 
party  not  before  the  court.4'"  So  a  judgment  in  foreclosure  for 
;i  deficiency,  where  the  complaint  merely  asked  for  a  sale,  is 
unt  merely  irregular,  but  is  void  or  voidable  as  unauthorized, 
and  the  right  to  move  to  have  it  vacated  is  not  limited  to  one 
year.461  A  judgment  is  not  merely  irregular  where  it  stands 
in  the  way  <.t'  a  Bubstantive  right  and  is  subversive  of  it.4:'2 
But  a  motion  to  set  aside  a  judgment  ordered  upon  the  plead- 
ing, "ii  the  ground  that  no  order  for  judgment  had  been  en- 
tered,  is  a  motion  for  irregularity  is  a  motion  based  on 

defects  in  tin-  service  of  the  summons  or  complaint.454  It 
seems  that  this  Code  provision  is  mandatory  and  that  the  mo- 
tion must  h"  mad.-  within  the  year,458  though  the  motion  may 
be  denied  for  Laches  notwithstanding  the  motion  is  made  with- 
in the  year,  since  a  motion  founded  <>n  an  irregularity  should 
I"-  made  at  tin-  first  opportunity.458 

Motion  based  on  error  in  fact.     A  motion  to  set  aside 

a  final  judgment,  for  mmr  in  fact,  not  arising  upon  the  trial, 
shall  n«>t  Be  heard.  excepl  as  specified  in  the  next  paragraph, 
after  the  expiration  of  two  years  since  the  "filing  of  the  judg- 
ment roll."  unless  notice  thereof  is  given,  for  a  day  within  the 
two  years,  and  either  the  hearing  is  adjourned,  by  one  or  more 
orders,  until  after  the  expiration  of  the  two  years,  or  the  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  event, 
the  motion  may  he  renoticed  for.  and  heard  at,  the  next  term 
at  which  it  can  he  made.  }\e\d  not  less  than  ten  days  after  the 
day.  when  the  first  term  was  appointed  to  be  held.457     This 

Ct.  (5  Rob.)  610.  A  motion  to  cancel  a  judgment  because  of  failure  to 
serve  summons  may  be  heard  at  any  time.  Meurer  v.  Berlin,  80  App. 
Div.  294,  SO  N.  Y.  Supp.  240. 

Dederick  v.  Richley,  19  Wend.  108. 

<si  Simonson  v.  Blake,  12  Abb.  Pr.  331,  20  How.  Pr.  484. 

■•"  Simpson  v.  McKay,  3  T.  &  C.  65,  72. 

«a  Whitehead  v.  Pecare,  9  How.  Pr.  35. 

<  >  Van  Benthuysen,  8  How.  Pr.  312. 

*"Corn  Exch.  Bank  v.  Blye,  119  N.  Y.  414. 

■*•"•*•  Cagger  v.  Gardner,  1  How.  Pr.  142;  Orleans  County  Nat.  Bank  v. 
Spencer,  19  Hun,  569.  Unexplained  delay  is  a  good  reason  for  deny- 
ing the  motion.     Henderson  v.  Savage,  46  Super.  Ct.  (14  J.  &  S.)   221. 

*"  Code  Civ.  Proc.  §  129*0. 
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section  refers  merely  to  parties  and  not  to  strangers. 45*  It 
dors  not  preclude  the  court,  after  the  lapse  of  two  years,  from 
opening  a  judgment  for  the  purpose  of  supplying  an  inadvert- 
ent omission  of  a  finding,  as  distinguished  from  correcting  an 
error  in  fact.458 

If  a  person,  against  whom  the  judgment  is  rendered,  is, 
at  the  time  of  filing  the  judgment  roll,  either 

1.  "Within  the  age  of  twenty-one  years;  or 

2.  Insane;   or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  for  life. 

The  time  of  such  a  disability  is  no1  a  part  of  the  time,  except 
that  the  time,  within  which  the  motion  may  be  heard,  cannot 
be  extended  more  than  five  years  by  such  a  disability,  nor,  in 
any  ease,  more  than  one  year  after  the  disability  ceases.480 

Where  a  party  entitled  to  move  to  se1  aside  a  final  judgment 
for  error  in  fact  dies  before  the  expiration  of  the  time  within 
which  the  motion  may  be  made,  the  court  may  allow  the  mo- 
tion to  be  made,  by  the  heir,  devisee,  or  personal  representative 
of  the  decedent,  at  any  time  within  four  months  after  his 
death.4"1 

Motion  based  on  mistake,  surprise,  etc.     Section  724  of 

the  Code  provides,  inter  alia,  that  the  court  may,  in  its  discre- 
tion, and  upon  such  terms  as  justice  requires,  at  any  time 
within  one  year  "after  notice  thereof,"  relieve  a  party  from 
a  judgment  taken  against  him  through  his  "mistake,  inad- 
vertence, surprise,  or  excusable  neglect."462  It  will  be  noticed 
that  the  time  begins  to  run  from  the  time  of  notice  of  the 
judgment;  and  verbal  notice  of  entry  of  judgment  is  insuffi- 
cient.463 But  service  of  a  transcript  of  the  judgment  is  a 
sufficient  notice  of  entry.4"4     This  Code  section  does  not  apply 

458  Marshall  v.  McGee,  33  Hun,  354. 

459  Underwood  v.  Sutcliffe,  21  Hun,  357. 
4co  code  Civ.  Proc.  §  1291. 

46i  Code  Civ.  Proc.  §  785. 

462  if  judgment  is  served  by  mail,   double  time   is   allowed  for  the 
motion.     Atkinson  v.  Abraham,  78  App.  Div.  498,  79  N.  Y.  Supp.  680. 
403  Bissell  v.  New  York  Cent.  &  H.  R.  R.  Co.,  67  Barb.  385. 
464  Jex  v.  Jacob,  7  Abb.  N.  C.  452,  19  Hun,  105. 


g   2023  JUDGMENTS   IN   GENERAL.  2827 


Art.   VII.     Vacating   or    Setting   Aside. 


to  jurisdictional  defects  nor  to  special  proceedings.465  How- 
ever, this  Code  provision  does  not,  it  seems,  preclude  the  court, 
in  the  exercise  of  its  inherent  power,  from  opening  a  judgment 
i m  such  grounds  after  the  expiration  of  one  year.4 


4G6 


§  2023.     Notice  of  motion. 

The  Code  provides  for  a  notice  of  motion  where  the  motion 
is  based  on  an  irregularity,467  or  where  it  is  based  on  an  error 
in  fact.468  Where  the  motion  is  based  on  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  the  Code  is  silent  as  to  the 
necessity  of  a  notice  of  motion,  but  it  is  nevertheless  necessary 
in  such  case  to  serve  a  notice  of  motion. 

If  the  motion  is  based  on  an  irregularity,  the  notice  of  mo- 
tion must  specify  the  irregularity.  But  a  notice  of  motion  to 
set  aside  a  judgment  for  irregularity  on  the  ground  that  it  is 
improperly  entered  refers  sufficiently  to  the  objection  that  the 
judgment  was  entered  without  authority.469 

To  whom  notice  must  be  given.     Notice  of  a  motion  to 

Be1  aside  a  final  judgment,  for  "error  in  fact,"  not  arising 
uj.on  the  trial,  must  be  given  to  the  adverse  party,  or,  in  case 
0f  his  death,  to  each  person  who  might  have  moved,  as  against 
the  moving  party,  to  set  aside  the  judgment  for  the  same  cause. 
Where  the  motion  is  made  by  the  party  against  whom  the 
judgment  is  rendered,  or  by  Ids  heir,  devisee,  executor,  or  ad- 
ministrate, service  of  the  notice,  upon  the  attorney  of  record 
for  the  party,  in  whose  favor  the  judgment  is  rendered,  has 
the  like  effect  as  if  it  were  served  upon  the  party.470  If  the 
judgment    lias  been   assigned,  notice   of  the  motion  must  be 

465  Matter  of  Buffalo,  78  N.  Y.  362. 

tee  Dinsmore  v.  Adams,  49  How.  Pr.  238.  Contra,  Heath  v.  New  York 
Bldg.  Loan  Banking  Co.,  91  Hun,  170,  36  N.  Y.  Supp.  213. 

4«7  Code  Civ.  Proc.  §  1282. 

tea  Code  Civ.  Proc.  §  1287.     See,  also,  ante,  §  2021,  last  sentence. 

460  Hicks  v.  Brennan,  10  Abb.  Pr.  304. 

4:0  Code  Civ.  Proc.  §  1287.  Notice  of  motion  need  not  be  given  the 
party  personally.  Gebhard  v.  Gebhard,  25  Misc.  1,  54  N.  Y.  Supp.  406. 
Contra.  Barheydt  v.  Adams,  1  Wend.  101;  O'Neil  v.  Hoover,  17  Wkly. 
Dig.  3.">4. 
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given  to  the  assignee.471  So  the  receiver  of  the  adverse  party 
should  be  given  ootice  of  the  motion.47-  Notice  should  be  given 
to  all  interested.473  Where  the  judgment  awards  real  property, 
or  the  possession  thereof,  or  where  the  title  to,  or  an  estate  or 
interest  in,  real   property  is  determined  or  affected  thereby, 

and  the  real  property,  or  estate  or  interest   therein,  has  1 n 

conveyed,  by  the  adverse  party,  more  than  eight  days  before 
the  hearing  of  the  motion,  notice  of  the  motion  must  also 
be  given  to  each  actual  occupant  of  the  property  claiming 
under  the  conveyance.474  If  two  or  more  persons  are  entitled 
to  move  to  set  aside  a  judgment,  and  one  or  more  of  them 
move  separately,  notice  of  the  motion  must  be  given  to  those 
who  do  not  join  therein,  in  like  manner  as  if  they  were  ad- 
verse parties.478 

Mode  of  giving  notice.     Notice  must  be  given,  where 

the  motion  is  based  on  an  irregularity  or  an  error  in  fact,  by 
personal  service  of  a  written  notice,  or  of  an  order  to  show 
cause  why  the  motion  should  not  be  granted ;  or,  if  a  person 
entitled  to  notice  cannot,  with  due  diligence,  be  found  within 
the  state,  in  any  manner  which  the  court,  or  a  judge  thereof, 
directs  in  an  order  to  show  cause,  or  which  the  court  directs 
in  a  subsequent  order.470 

§  2024.     Motion  papers. 

The  motion  papers  must  clearly  set  forth  a  ground  for  va- 
cating.477 The  judgment  roll  may  form  a  part  of  the  motion 
papers.478  A  motion  to  set  aside  the  judgment  in  an  action 
tried  by  the  court,  because  no  decision  in  writing  was  filed, 
should  not  be  granted  without  affirmative  proof  that  none  was 
filed,  or  that  it  cannot  be  found  after  search.470     The  motion 

47i,  472  Bain  v.  Illuminated  Tile  Co.,  7  Wkly.  Dig.  335. 

473  Matter  of  Beers,  28  Super.  Ct.  (5  Rob.)  643. 

474  Code  Civ.  Proc.  §  1288. 

475  Code  Civ.  Proc.  §  1286. 

476  Code  Civ.  Proc.  §  1289. 

477  Ellis  v.  Jones,  6  How.  Pr.  296. 
47SHowe  Mach.  Co.  v.  Pettibone,  12  Hun,  657. 
479  Lewis  v.  Jones,  13  Abb.  Pr.  427. 
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papers  should  show  actual  injury  if  the  motion  is  based  on  an 
irregularity  but  need  not  if  the  motion  is  based  on  jurisdic- 
tional defects.4540  Counter  affidavits  may  be  interposed  but 
the  correctness  of  the  entry  of  a  judgment  is  not  to  be  im- 
pugned by  the  party  who  entered  it,  to  defeat  the  motion  to 
vacate  it.4sl 

§  2025.     Waiver  of  motion. 

Taking  an  appeal  does  not  waive  a  prior  motion  to  vacate 
the  judgment.482 

§  2026.     Hearing-. 

If  th^  evidence  is  in  sharp  conflict,  the  matter  should  not 
be  decided  on  affidavits.483  Thus,  a  judgment  should  not  be  set 
aside  on  motion  on  the  ground  that  it  has  been  satisfied,  if  the 
evidence  is  conflicting.484 

Discretion  of  court.  The  granting  or  denial  of  a  mo- 
tion to  se1  aside  a  judgment  is  usually  a  matter  of  discre- 
tion,4" except  where  the  motion  is  based  on  something  more 
than  a  mere  irregularity,  in  which  case  the  granting  of  the 
motion  is  a  matter  of  right.  The  provision  of  the  Code  author- 
izing the  court,  "in  its  discretion,"  at  any  time  within  one 
year  after  untie-  thereof,  to  relieve  a  party  from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through  his  mis- 
take, etc.,  means  the  discretion  "of  the  court,"  and  while  it 

.  imbert  v.  Converse,  22  How.  Pr.  265. 

i-i  Towle  v.  De  Witt,  7  Hun,  93. 

*82Clumpha  v.  Whiting,  10  Abb.  Pr.  448;  Patterson  v.  Hochster,  21 
App.  Div.  432,  47  N.  Y.  Supp.  553. 

188  Where  upon  an  application  to  a  court  by  motion,  a  party  seeks  to 
be  relieved  from  deficiency  judgments  aggregating  a  large  sum,  upon 
the  ground  of  an  oral  agreement,  the  fact  of  which  is  sharply  contro- 
verted, it  is  the  better  practice  to  have  the  question  determined  upon 
common-law  evidence  taken  by  the  court  or  by  a  referee  appointed  for 
that  purpose  instead  of  deciding  the  fact  upon  affidavits.  Mutual  L. 
Ins.  Co.  v.  O'Donnell,  146  N.  Y.  275,  66  State  Rep.  627,  2  Ann.  Cas.  82. 
rink  v.  .Morrison,  13  Abb.  Pr.  80;  Van  Etten  v.  Hasbrouck,  4 
State  Rep.  803. 

485  Button  v.  Smith.  10  App.  Div.  566.  42  N.  Y.  Supp.  80;  Wettig  v. 
Moltz,  45  Super.  Ct.   I  13  J.  &  S.)  389. 
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is  to  be  exercised  in  the  first  instance  by  the  court  at  special 
term  it  is  still  the  discretion  of  the  supreme  court  consisl  hilt 
of  all  the  justices  elected  or  appointed  to  that  office  and  is  the 
subject  of  review  in  the  appellate  division  which  may  reverse 
an  order  of  the  special  term,  though  it  is  not  believed  that 
the  discretion  of  the  special  term  was  abused,  where  the  ap- 
pellate division  reaches  the  conclusion  that,  under  the  circum- 
stances disclosed  in  the  moving  papers,  the  moving  party 
should  have  the  relief  asked  for.488 

§  2027.     Order. 

The  jurisdiction  to  set  aside  a  judgment  involves  the  right 
to  give  any  less  or  minor  relief,  e.  g.,  to  allow  a  new  action 
to  be  brought  to  review  the  judgment.487  Even  if  the  appli- 
cation is  denied,  other  relief  may  he  granted  the  moving  party. 
The  court  may  add  parties  to  the  action  whose  interests  are 
to  be  affected  thereby.488  But  on  a  motion  by  a  defendant  to 
set  aside  a  judgment  for  want  of  jurisdiction,  it  is  improper 
for  the  court  to  make  an  order  on  the  hearing,  after  denying 
such  motion,  setting  aside  an  ex  parte  order  obtained  by  the 
defendant  extending  his  time  for  performance  under  such 
judgment.480  And  the  special  term,  on  setting  aside  a  judg- 
ment, has  no  power  to  reverse,  add  to,  or  subtract  from  the 
decision  of  the  referee  on  whose  report  the  judgment  was 
directed.490  Terms  may  be  imposed  whenever  the  granting  of 
the  motion  is  discretionary.491 

4S6  Lawson  v.  Adams,  89  App.  Div.  303,  85  N.  Y.  Supp.  863. 

487  McCall  v.  McCall,  54  N.  Y.  541. 

438  Ladd  v.  Willett,  22  Wkly.  Dig.  521. 

489  Adams  v.  Ash,  46  Hun,  105. 

490  Jones  v.  Jones,  71  Hun,  519;  Schweizer  v.  Raymond,  6  Abb.  N.  C. 
378.  Upon  an  application  to  reopen  a  judgment  after  trial  upon  the 
merits  before  a  referee  appointed  to  try  the  whole  issues,  an  order 
cannot  be  made  directing  the  referee  to  take  certain  testimony  con- 
cerning the  issues,  and  report  with  his  opinion  to  the  court;  a  judg- 
ment on  a  referee's  report  cannot  be  so  reviewed.  Melville  v.  Matthew- 
son,  49  Super.  Ct.  (17  J.  &  S.)  388. 

491  Payment  of  costs  and  disbursements  imposed.  De  Marco  v.  Mass, 
31  Misc.  827,  64  N.  Y.  Supp.  768. 
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--Restitution.     Where   a   judgment  is  set  aside  for  any 


cause,  upon  motion,  the  court  may  direct  and  enforce  restitu- 
tion, in  like  manner,  with  like  effect  and  subject  to  the  same 
conditions,  as  where  a  judgment  is  reversed  upon  appeal.492 
But  whether  restitution  shall  be  ordered  or  not  is  in  the  dis- 
crel  i"ii  of  the  court 

Effect.  An  order  vacating  a  judgment  destroys  its 
effect  as  a  bar  or  estoppel  and  if  execution  has  been  issued, 
the  execution  falls  with  the  judgment.494  So  a  judgment  which 
lias  been  set  aside,  for  insufficiency  of  proofs  as  the  basis  of  an 
order  for  service  by  publication,  is  no  longer  valid,  so  as  to 
protect  any  persons  for  acts  done  under  it.  except  mere  minis- 
terial officers.  It  is  no  protection  to  a  person  not  a  party  to 
tli.-  suit,  who  delivered  up  to  the  receiver  appointed  therein, 
property,  which,  as  a  bailee,  In-  was  hound  to  keep  for  his 
bailor.496  Bui  if.  after  the  lien  has  been  suspended  by  an  order 
vacating  the  judgment,  such  order  is,  in  turn,  vacated,  the 
lien  is  revived,  as  though  it  had  never  been  suspended;  and 
where  no  new  i  i-rhts  have  been  acquired  by  other  judgment 
creditors,  by  proceedings  under  their  several  judgments,  all 
parti's  are  restored  to  their  original  rights.498  If  the  judgment 
has  been  assigned  and  is  thereafter  vacated,  the  transfer  does 
not  pass  the  cause  of  action  unless  the  latter  was  transferable 
before  the  judgmenl  was  recovered."7  Opening  a  judgment 
againsl  a  firm,  based  on  an  indebtedness  of  the  firm,  on  the  mo- 
tion of  one  of  the  partners,  vacates  the  judgment  as  to  all  the 
firm  in  so  far  as  the  rights  of  an  intermediate  attaching  cred- 
itor are  concerned,  where  the  defense  that  the  firm  was  never 
indebted  is  successful.4'" 

«»s  Code  Civ.  Proc.  §  12'.'!'. 

«»a  Parker  v.  Lythgoe,  38  Slate  Rep.  887,  14  N.  Y.  Supp.  528. 

*m  Spaulding  v.  Lyon.  2  Abb.  N.  C.  203;   May  v.  Cooper,  24  Hun.  7. 

*»a  Welles  v.  Thornton,  45  Barb.  390. 

[t  would  be  otherwise  of  bona  fide  purchasers  intervening,  while 
the  judgment  appeared  to  be  vacated,  and  they  were  without  notice  of 
the  order  of  reversal.     King  v.  Harris,  34  N.  Y.  330. 
*■■■■  Code  Civ.  Proc.  §  1912. 

Phillips  v.  Wheeler,  1G  Abb.  Pr.   (N.  S.)  242.  G  T.  &  C.  306. 
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ART.  VIII.     ASSIGNMENT. 

§  2028.     Judgment  as  assignable. 

A  judgment  for  a  sum  of  money,  or  directing  the  paymenl 
of  a  sum  of  money,  recovered  upon  any  cause  of  action,  may 
be  transferred;  but  if  it  is  vacated  or  reversed,  the  transfer 
thereof  does  not  transfer  the  cause  of  action,  unless  the  latter 
was  transferable  before  the  judgment  was  recovered.4 


109 


§  2029.     Acknowledgment  of  assignment. 

A  person,  who  has  heretofore  executed,  or  hereafter  executes, 
a  written  assignment  of  a  judgment,  owned  by  him,  withoul 
acknowledging  the  execution  thereof,  before  an  officer  author- 
ized to  take  tli«>  acknowledgment  of  a  deed,  must  so  acknowl- 
edge it,  at  the  request  of  his  assignee,  or  of  a  subsequent  as- 
signee thereof,  or  of  the  judgment  debtor,  upon  presentation 
of  the  assignment,  and  payment  of  the  officer's  fees. 


.- 


§  2030.     Filing  of  notice  of  ownership. 

A  resident  of  the  state,  or  a  person  having  an  office  within 
the  state,  for  the  regular  transaction  of  business,  in  person, 
who  becomes  the  owner  of  a  judgment  by  virtue  of  a  general 
assignment  for  the  benefit  of  creditors,  or  of  an  appointment 
as  a  receiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or 
bankrupt,  may  file  with  the  clerk,  in  whose  office  the  judgment 
roll  is  filed,  a  notice  of  the  assignment,  or  of  his  appointment, 
and  of  his  ownership  of  the  judgment.  The  notice  must  be 
subscribed  by  him,  adding  to  his  signature  his  place  of  resi- 
dence, and  also,  if  he  resides  without  the  state,  his  office  ad- 
dress. A  notice  so  filed  has  the  same  force  and  effect  as  if  it 
was  an  assignment  of  the  judgment.501 

§  2031.     Filing  and  noting  on  docket. 

Upon  the  presentation,  to  the  clerk  of  a  court  of  record,  of 

499  Code  Civ.  Proc.  §  1912. 
soo  Code  Civ.  Proc.  §  1262. 
sol  Code  Civ.  Proc.  §  1263. 
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an  assignment  of  a  judgment,  entered  in  his  office,  executed  by 
a  person  entitled  to  satisfy  the  judgment,  as  prescribed  in  sec- 
tion one  thousand  two  hundred  and  sixty  of  the  Code,  and 
otherwise  executed  as  prescribed  in  that  section,  with  respect 
to  a  satisfaction-piece,  and  upon  payment  of  the  fees,  allowed 
by  Law,  for  filing  a  transcript,  and  docketing  a  judgment  there- 
upon, the  clerk  must  forthwith  file  the  assignment  in  his  of- 
fiee,  and  make,  upon  the  docket  of  the  judgment,  an  entry  of 
the  fact,  and  of  the  day  of  filing,  or,  if  he  keeps  a  separate 
book  for  the  entry  of  assignments  of  judgments,  an  entry, 
referring  to  the  page  of  the  book,  whore  the  filing  of  the 
assignment  is  noted.602 

Form   of  assignment. 

This    indenture,   made  the  "day  of  ,   in   the   year   one 

thousand  nine  hundred  and  ,  between  ,  and  , 

Whereas,   on   the   day   of  ,   in   the  year  one   thousand 

nine    hundred   and    ,    judgment   was    entered   in    the  in 

favor  of and  against  in  the  sum  of  dollars, 

Now    this    indenture    witnesseth,    that   the    said    party    of   the    first 

part,   in  consideration  of  to  him   duly  paid,  has  sold,  and  by 

these  presents  does  assign,  transfer,  and  set  over  unto  the  said  party 
of  the  second  part,  and  his  assigns,  the  said  judgment,  and  all  sum 
or  sums  of  money  that  may  be  had  or  obtained  by  means  thereof, 
or  on  any  proceedings  to  be  had  thereupon.  And  the  said  party  of 
the  first  part  does  hereby  constitute  and  appoint  the  said  party  of 
the  second  part,  and  his  assigns,  his  true  and  lawful  attorney  irrev- 
ocable, with  power  of  substitution  and  revocation,  for  the  use  and 
at  the  proper  costs  and  charges  of  the  said  party  of  the  second  part, 
to  ask.  demand,  and  receive,  and  to  sue  out  executions,  and  take  all 
lawful  ways  for  the  recovery  of  the  money  due  or  to  become  due  on 
the  said  judgment;  and  on  payment  to  acknowledge  satisfaction,  or 
discharge  the  same.  And  attorneys,  one  or  more  under  him,  for  the 
purpose  aforesaid,  to  make  and  substitute,  and  at  pleasure  to  revoke; 
hereby  ratifying  and  confirming  all  that  his  said  attorney  or  sub- 
stitute shall  lawfully  do  in  the  premises.  And  the  said  party  of  the 
first  part  does  covenant,  that  there  is  now  due  on  the  said  judgment 

the  sum  of  ,  and  that  he  will  not  collect  or  receive  the  same, 

or  any  part  thereof,  nor  release  or  discharge  the  said  judgment,  but 
will  own  and  allow  all  lawful  proceedings  thereon,  the  said   party  of 


6"2Code  Civ.  Proc.  §  1270. 
N.   V.   Prac  — 
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the  second  part  saving  the  said  party  of  the  first  part  harmless  of  and 
from  any  costs  in  the  premises. 

In  witness  whereof,  the  party  of  the  first  part,  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

Sealed  and  delivered  in  the  presence  of 


[Acknowledgment.]  [Signature.] 

Short  form. 

[Title  of  cause.] 

Judgment  for  dollars  damages  and  dollars  costs,  dock- 
eted  in county,  the  day   of  ,   190 — ,   in  favor   of 


For  value  received,  I  do  hereby  assign  and  set  over  the  above-men- 
tioned   judgment   to   ,   for   his   use,   and   at   his    risk,   costs   and 

charges  in  all  respects. 

[Signature,  etc.,  as  in  preceding  form.] 

ART.   IX.     DISCHARGE    AND    SATISFACTION. 

§  2032.     General  considerations. 

A  judgment  may  be  satisfied  or  discharged  in  various  ways. 
Payment,  release  of  a  joint  debtor,  a  levy  on  sufficient  proper- 
ty under  an  execution,  the  taking  of  the  body  of  defendant 
under  a  body  execution,  etc.,  as  discharging  the  judgment  will 
be  considered  hereafter.  The  conclusive  presumption  after 
twenty  years  that  the  judgment  has  been  satisfied  has  been 
treated  of  in  volume  one.503  In  the  present  connection  all  that 
will  be  considered  is  the  mode  of  canceling  the  judgment  of 
record  after  it  has  been  satisfied.  The  Code  provisions  re- 
ferred to  herein  apply  only  to  a  judgment  wholly  or  partly 
for  a  sum  of  money  or  directing  the  payment  of  a  sum  of 
money,  and  to  an  execution  issued  on  such  a  judgment.504 

§  2033.     Discharge  of  judgment  against  bankrupt. 

The  Code  provides  as  follows:  "At  any  time  after  one  year 
has  elapsed,  since  a  bankrupt  was  discharged  from  his  debts, 
pursuant  to  the  acts  of  congress  relating  to  bankruptcy,  he 

503  Volume  1,  p.  466. 

504  code  Civ.  Proc.  §  1272. 
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may  apply,  upon  proof  of  his  discharge,  to  the  court  in  which  a 
judgment  was  rendered  against  him,  or  if  rendered  in  a  court 
not°of  record,  to  the  court  of  which  it  has  become  a  judgment 
by  docketing  it,  or  filing  a  transcript  thereof,  for  an  order, 
directing   the    judgment   to   be    canceled    and    discharged   of 
record.  °If  it  appears  upon  the  hearing  that  he  has  been  dis- 
charged from  the  payment  of  that  judgment  or  the  debt  upon 
which  such  judgment  was  recovered,  an  order  must  be  made 
directing  said  judgment  to  be  canceled  and  discharged  of  rec- 
ord; and  thereupon  the  clerk  of  said  court  shall  cancel  and  dis- 
charge the  same  by  marking  on  the  docket  thereof  that  the 
sain,    is  canceled  and  discharged  by  order  of  the  court,  giving 
the  date  of  entry  of  the  order  of  discharge.    Where  the  judg- 
ment was  a   lien504a  on  property  owned  by  the  bankrupt  prior 
to  tin.  tin,-  he  was  adjudged  a  bankrupt,  the  lien  thereof  upon 
said  real  estate  shall  not  be  affected  by  said  order  and  may  be 
enforced,  bu1    in  all  other  respects  the  judgment  shall  be  of 

Q0    fur, r   validity,   nor   shall   the   same   be   a   lien   on   real 

property  acquired  by  him  subsequent  to  his  discharge  in  bank- 
ruptcy.      N'otice  of  the   application  accompanied  with  copies 
of  the  papers,  upon  which  it  is  made,  must  be  served  upon  the 
judgment   creditor,  or  his  attorney   of  record  in  said  judg- 
ment, in  the  same  manner  as  prescribed  in  sections  796  and  797 
of  the  Code,  if  the  residence  or  place  of  business  of  such  cred- 
;,,„•   or  his  attorney  is  known,  but  if  unknown  and  cannot  be 
ascertained  after  due  diligence,  or  if  such  creditor  is  a  non- 
resident  of  this  state,  and  his  attorney  is  dead,  removed  from, 
or  cannot  be  found  within  the  state,  upon  proof  of  said  facts 
by  affidavit,  a  judge  of  the  court  may  make  an  order  that  the 
QOti »f  such  application  be  published  in  a  newspaper  desig- 
nated therein  once  a  week  for  not  more  than  three  weeks, 
which  publication  shown  by  the  affidavit  of  the  publisher  shall 
be    sufficient    service   upon    such    judgment    creditor,    of   the 
application  "505     This  Code  section  applies  only  to  judgments 
entered  before  the  discharge  in  bankruptcy.506     It  applies  to 

504a  That   no   lien   exists   on   property   fraudulently   conveyed    before 
judgment,  see  Matter  of  David,  44  Misc.  516,  90  N.  Y.  Supp.  8o. 

505  Code  Civ.  Proc.  §  1268. 

506  Sands  v.  Perry,  38  Hun,  268. 
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judgments  entered  against  the  bankrupt  in  favor  of  the  peo- 
ple.507 Laches  in  moving  will  not  preclude  relief;608  and  fail- 
ure to  move  to  cancel  will  not  revive  the  judgment.609  The 
right  is  absolute,310  provided  the  bankruptcy  act  is  shown  to 
have  been  complied  with.8108  But  the  statute  does  not  entitle  a 
partner,  having  got  a  discharge  in  individual  proceedings,  to 
cancel  as  against  himself  a  judgment  against  his  firm.511  The 
pendency  of  an  action  by  an  attorney  to  enforce  his  lien  on  the 
judgment  does  not  preclude  relief  notwithstanding  judgment  in 
favor  of  the  lien  was  rendered  after  the  discharge  in  bank- 
ruptcy.512 The  validity  of  the  discharge  may  be  questioned  and 
determined.513  The  discharge  must  be  unconditional,514  exci-pi 
that  the  order  must  preserve  any  lien  on  real  property  created 
by  the  judgment.515  This  Code  provision  was  not  intended  to 
enlarge  the  scope  of  the  federal  bankruptcy  act  by  rendering 
null  and  void  a  lien  which  had  been  acquired  in  good  faith 

bo?  Matter  of  Brandreth,  14  Hun,  585. 

cos  West  Philadelphia  Bank  v.  Gerry,  106  N.  Y.  467;  Eberspacher  v. 
Boehm,  33  State  Rep.  792,  11  N.  Y.  Supp.  404. 

509  Leo  v.  Joseph,  31  State  Rep.  152,  9  N.  Y.  Supp.  612. 

sioTownsend  v.  Simpson,  62  How.  Pr.  506,  13  Wkly.  Dig.  450;  Arnold 
v.  Oliver,  2  Civ.  Proc.  R.   (Browne)   457,  64  How.  Pr.  452,  28  Hun,  324. 

510a  Where  it  is  shown  the  debt  has  not  been  duly  scheduled,  the 
court  may  refuse  to  cancel  the  judgment.  For  instance  while  the  fact 
that  the  address  was  given  in  bankruptcy  schedules  as  unknown  does 
not,  per  se,  invalidate  the  discharge,  yet  where  it  is  shown  that  the 
address  was  scheduled  as  unknown  to  evade  the  duty  of  giving  notice 
and  no  notice  was  given,  the  judgment  will  not  be  canceled.  Feldmark 
v.  Weinstein,  45  Misc.  329,  90  N.  Y.  Supp.  478.  To  same  effect,  Wood- 
ward v.  Schaefer,  91  N.  Y.  Supp.  104.  See,  also,  In  re  David,  44  Misc. 
516,  90  N.  Y.  Supp.  85. 

5ii  Trimble  v.  More,  47  Super.  Ct.  (15  J.  &  S.)   340. 

612  Blumenthal  v.  Anderson,  91  N.  Y.  171. 

513  The  proper  practice  in  such  case  is  to  order  a  reference  to  take 
and  report  the  evidence  with  the  opinion  of  the  referee.  Crouse  v. 
Whittlesey,  40  State  Rep.  133,  61  Hun,  622,  15  N.  Y.  Supp.  851.  See, 
also,  ante,  note  510a. 

514  Fellows  v.  Kittredge,  56  How.  Pr.  498. 

sis  Popham  v.  Barretto,  20  Hun,  299.  See,  also,  Arnold  y.  Treviranus, 
78  App.  Div.  589,  79  N.  Y.  Supp.  732;  In  re  David,  44  Misc.  516,  90 
N.  Y.   Supp.  85. 
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more  than  four  months   prior  to  the   commencement  of  the 
bankruptcy  proceedings.516 

§  2034.     Satisfaction  piece. 

The  docket  of  a  judgment  must  be  canceled  and  discharged 
by  the  clerk,  in  whose  office  the  judgment  roll  is  filed,  upon 
filing  with  him  a  satisfaction  piece,  describing  the  judgment, 
and  executed  as  follows:  . 

1  Except  as  otherwise  prescribed  in  the  next  subdivision, 
the  satisfaction  piece  must  be  executed  by  the  party,  in  whose 
f,v,„.  the  judgment  was  rendered,  or  his  executor  or  adminis- 
trator- or  if  it  is  made  within  two  years  after  the  entry  of 
the  judgment  by  the  attorney  of  record  of  the  party.  But 
where  the  authority  of  the  attorney  has  been  revoked,  a  satis- 
faction by  him  is  not  conclusive,  against  the  person  entitled  to 
enforce  the  judgment,  in  respect  to  a  person  who  had  actual 
notice  of  the  revocation,  before  a  payment  on  the  judgment 
was  mad,,  or  a  purchase  of  property  bound  thereby  was  ef- 

fected 

2  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  adminis- 
trator has  been  filed  in  the  clerk's  office,  the  satisfaction  piece 
mUs1  be  excuted  by  the  person,  who  appears,  from  the  assign- 
ment or  from  the  last  of  the  subsequent  assignments,  it  any, 
so  filed  showing  a  continuous  chain  of  title,  to  be  the  owner 
of  the  judgment,  or  by  his  executor  or  administrator. 

3  If  the  satisfaction  piece  is  executed  by  an  attorney  m 
fact  in  behalf  of  a  person  authorized  to  execute  it,  other  than 
the  attorney  of  record,  an  instrument,  containing  a  power  to 
fcLiowledge  the  satisfaction,  must  be  filed  with  the  sa  isfac 
tion  piece,  unless  it  has  been  recorded,  in  the  proper  book  for 
Lording  deeds,  in  that  or  another  county;  in  which  case 
he  satisfaction  piece  must  refer  to  the  record  and  th; .clerk 
may.  for  his  own  indemnity,  require  evidence  of  a  record  re 

maining  in  another  office.  nttnrnev 

The  execution  of  each  satisfaction  piece  or  power  of  attorney 

««Plckert  v.  Eaton.  81  App.  Div.  423,  81  N.  Y.  Supp.  50. 
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must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and 
certified  by  him  thereupon;  or  it  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded 
in  the  county  where  it  is  filed.  ' 

An  instrument  executed  by  a  creditor  to  one  of  several  joint 
debtors  as  a  release  of  the  indebtedness  is  deemed  a  satisfac- 
tion piece,  for  the  purpose  of  discharging  the  dockel  of  a  judg- 
ment to  recover  upon  an  indebtedness  released  or  discharged 
thereby,  as  far  as  the  judgmenl  affects  the  compounding  debt- 
ors. Where  the  docket  of  a  judgmenl  was  discharged  there- 
upon, a  special  entry  must  be  made  on  the  docket  to  the  effect 
that  the  judgment  is  satisfied,  as  to  the  compounding  debtor 
only.518 

The  person  entitled  to  enforce  a  judgment  must  execute  and 
acknowledge  before  the  proper  officer  a  satisfaction  piece 
thereof,  a1  the  requesl  of  the  judgmenl  debtor,  or  of  a  person 
interested  in  property  bound  by  the  judgment,  upon  presenta- 
tion of  a  satisfaction  piece,  and  payment  of  the  sum  due  upon 
the  judgment,  and  the  fees  allowed  by  law  for  taking  the  ac- 
knowledgment of  a  deed.519 

sit  Code  Civ.  Proc.  §  1260.  It  seems  that  it  is  the  duty  of  the  clerk 
to  satisfy  a  judgment  in  favor  of  several,  on  receiving  a  satisfaction 
piece  executed  by  one  only.  People  v.  Keyser,  28  N.  Y.  226.  The  clerk 
is  authorized  to  cancel  and  discharge  the  docket  of  a  judgment,  upon 
the  filing  with  him  of  an  acknowledgment  of  satisfaction  signed  by  the 
party  in  whose  favor  the  judgment  is  obtained,  and  authenticated  in 
the  manner  required.  Without  this,  his  act  in  canceling  the  docket 
is  without  jurisdiction,  and  void  as  to  the  parties  whose  rights  purport 
to  be  affected  by  it.  It  is  incumbent  on  parties  who  propose  to  act  on 
the  faith  of  statements  made  in  the  docket,  to  see  that  the  clerk  had 
due  authority  to  make  the  entries.  Booth  v.  Farmers'  &  Mechanics' 
Nat.  Bank,  4  Lans.  301,  65  Barb.  457. 

bis  Code  Civ.  Proc.  §  1943. 

519  Code  Civ.  Proc.  §  1261.  A  judgment  debtor  demanding  a  satisfac- 
tion piece  is  bound  to  offer  the  instrument  to  be  executed,  to  the 
creditor,  and  to  offer  to  pay  the  expenses  of  its  execution.  Pettengill 
v.  Mather,  16  Abb.  Pr.  399.  One  who  refused  to  execute  a  satisfaction 
piece  was  ordered  to  do  so  at  his  own  expense,  with  costs  of  motion. 
Briggs  v.  Thompson,  20  Johns.  294.  Delivery  of  a  satisfaction  piece, 
retained  by  the  judgment  creditor  till  his  death,  by  his  executor,  is 
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An  attorney  cannot  satisfy  the  judgment  without  payment  in 
full,  except  by  express  authority.520 

Form   of  satisfaction   piece. 

[Title  of  court  and  cause.] 

[  V'liue.] 

Whereas,    a    judgment    was,    on    the    day    of   ,    190 — , 

recovered    by    the   ,   against   the  ,   ,    in   the 

above-entitled  action  for  the   sum  of  dollars,   which  judgment 

was,  on  the  day  of  ,  190 — ,  duly  entered  in  the  judgment 

book  in  the  office  of  the  clerk  of  the  above-named  court  in  the  county 
of ,  and  said  judgment  has  been  wholly  paid,  therefore,  satisfac- 
tion of  said  judgment  is  hereby  acknowledged,  and  the  clerk  of  said 
court  is  hereby  authorized  and  directed  to  cancel  and  discharge  the 
same. 

[Acknowledgment.]  [  Signature.  J 

Another    form. 

[Title  of  court  and  cause.] 

[  Venue.] 

Satisfaction  of  a  judgment  in  this  court,  entered  in  the  above  entitled 

i    in   favor  of  ,  against  ,   for  the  sum   of  is 

hereby  acknowledged.     Judgment  entered  in  the  judgment  book  of  the 

clerk  of  the  court  in  the  county  of  the  day  of 

,   190 — .  on  which   day  the  judgment   roll   thereon   was   filed   and 

said  judgmenl  docketed  in  said  county  clerk's  office. 

I  Acknowledgment.]  [Signature.] 

cj  2035.     On  return  of  execution. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied, 
ili'-  clerk  must  make  an  entry  of  the  satisfaction,  or  partial 
satisfaction,  in  the  docket  of  the  judgment  upon  which  it  avjis 

ineffectual.     Earley  v.  St.  Patricks  Church  Soc,  81  Hun,  369,  63  State 
0  X.  Y.  Supp.  979. 
-    Benedict  v.  Smith,  In  Paige,  l^tj;   Beers  v.  Hendrickscn.  4.".  X.  Y. 
665;    Lowman  v.   Elmira,  C.   &  X.   R.  Co..  S5   Hun,   1S8,   65   State  Rep. 
T_         J    X.    Y.   Supp.   579;    Smith  v.  Bradhurst,   18   Misc.   546,  41    X.   Y. 
Supp.  1002.     Satisfaction  by  an  attorney  after  the  death  of  his  client, 
i   within  two  years  after  its  entry,   for  a  less  amount  than  the 
recovery,  discharges  the  judgment  only  to  the  extent  of  the  costs  in- 
cluded   therein,    and   as   to   the   residue   the  judgment   debtor   remains 
liable,    with   interest   thereon   from   the   date  of  entry.     Wood   v.    City 
of  Xew  York.  41  App.  Div.  299,  60  X.  Y.  Supp.  759. 
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issued.  Thereupon  the  judgment  is  deemed  satisfied,  to  the 
extent  of  the  amount  returned  as  collected,  unless  the  return 
is  vacated  by  the  court.621  Where  an  execution  is  returned 
wholly  unsatisfied,  the  clerk  must  immediately  make,  in  the 
docket  of  the  judgment,  upon  which  it  was  issued,  an  entry 
of  the  fact  stating  the  time  when  the  execution  was  re- 
turn ed.622 

On   filing-   satisfaction   of   execution.     A    Bheriff,    upon 

being  paid  the  full  amount  due  upon  an  execution  in  his  hands, 
must  immediately  indorse  thereupon  a  return  of  satisfaction 
thereof.  He  must  also  deliver,  to  the  person  making  the  pay- 
ment, upon  the  latter's  request,  and  the  payment  of  the  fees  al- 
lowed by  law  therefor,  a  certified  copy  of  the  execution,  and  of 
the  return  of  satisfaction  thereupon,  which  may  be  filed  with 
the  clerk  of  the  same  county,  who  must  thereupon  cancel  and 
discharge  the  docket  of  the  judgment,  as  if  the  judgment  roll 
was  tiled  in  his  office,  and  the  execution  was  returned  to  him, 
as  satisfied.  But  this  section  docs  not  exonerate  the  sheriff, 
from  his  duty  to  return  the  execution,  to  the  clerk  with  whom 
the  judgmenl  roll  is  filed.528 

§  2036.     Cancellation  of  docket  in  other  counties. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been 
docketed,  must  cancel  and  discharge  the  docket  thereof,  upon 
the  filing,  with  him,  of  a  certificate  of  the  clerk,  with  whom 
the  judgment  roll  is  filed,  showing  that  the  judgmenl  lias  been 
reversed,  vacated,  or  satisfied  of  record;  or  the  certificate  of 
the  clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and 
of  a  return  of  satisfaction  thereupon,  have  been  filed,  as  pre- 
scribed in  the  last  section,  showing  that  they  have  been  so 
filed,  and  the  docket  canceled  and  discharged  accordingly.524 

521  Code  Civ.  Proc.  §  1264.  But  the  court  will  not  order  satisfaction 
of  a  judgment  to  be  entered  of  record  until  the  money  realized  from 
an  execution  sale  is  paid  to  plaintiff,  but  where  the  money  was  received 
by  a  deputy,  the  court,  to  save  plaintiff's  remedy  against  sheriff,  will 
stay  all  proceedings  against  defendant.    Hamlin  v.  Boughton.  4  Cow.  65. 

522  code  Civ.  Proc.  §  1265. 

523  Code  Civ.  Proc.  §  1266. 

524  Code  Civ.  Proc.  §  1267. 
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§  2037.     Vacation  of  satisfaction. 

A  satisfaction  of  a  judgment  may  be  vacated  in  case  of 
a  clear  mistake  by  the  clerk525  or  in  case  of  collusion,526  but 
the  granting  of  relief  on  a  motion  is  discretionary."-7  The 
satisfaction  may  also  be  set  aside  on  an  agreement  by  the 
parties.  A  plaintiff  who  satisfies  of  record  a  judgment  in 
his  favor  upon  payment  of  what  he  supposes  due  thereon  can- 
not afterwards  have  the  satisfaction  canceled,  on  motion,  to 
enable  the  sheriff  to  collect  his  fees,  on  the  ground  of  a  mis- 
take, -without  returning  or  offering  to  return  the  amount  re- 
eeived  on  tin-  judgment.529  The  judgmenl  in  an  action  to 
cancel  the  satisfaction  of  ,-i  judgment  should  restore  the  parties 
to  tin-  position  originally  occupied.530 

ART.    X.      ACTIONS   ON    JUDGMENTS. 

§  2038.     Domestic  judgments. 

The  Code  provides  as  follows:  "Except  in  a  case  where  it 
is  otherwise  specially  prescribed  in  the  Code,  an  action  upon 
a  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record 
of  the  state,  cannol  be  maintained,  between  the  original  par- 
ties to  the  judgment,  unless,  either: 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  judg- 
ment :  or 

2.  It  was  rendered  against  the  defendant  by  default,  for 
want  of  an  appearance  or  pleading,  and  the  summons  was 
served  upon  him,  otherwise  than  personally;  or 

:;.  The  court  in  which  the  action  is  brought  has  previously 
made  an  order,  granting  leave  to  bring  it.  Notice  of  the  ap- 
plication  for  such  an  order  must  he  given  to  the  adverse  party, 
or  the  person  proposed  to  he  made  the  adverse  party,  person- 
ally, unless  it  satisfactorily  appears  to  the  court  that  personal 

Mechanics'  Bank  v.  Minthorne,  19  Johns.  244. 
Wardel  v.  Eden,  2  Johns.  Cas.  500. 
Concklin  v.  Taylor.  68  X.  Y.  221. 
Berdell  v.  Parkhurst.  6  State  Rep.  12. 
829  Bensen  v.  Perry,  17  Hun,  16. 
!<!•  v  r.  Healy,  149  X.  Y. 
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notice  cannot  be  given  with  due  diligence,  in  which  case  notice 
may  be  given  in  such  a  manner  as  the  court  directs."533 

This  Code  provision,  it  will  be  noticed,  applies  only  to  judg- 
ments of  a  court  of  record/'1-  and  does  not  apply  to  judgments 
recovered  in  the  federal  courts  in  this  state.533  Furthermore,  it 
applies  only  to  net  ions  between  the  original  parlies  to  the 
judgment,  and  hence  leave  to  sue  is  not  necessary  where  an 
action  is  brought  by  an  assignee  of  the  judgment684  or  by  the 
personal  representatives  of  the  deceased  judgmenl  creditor.535 
And  an  action  againsl  two  defendants  alleging  the  recovery 
of  a  former  judgmenl  on  process  served  on  only  one  of  them, 
and  setting  oul  the  joint  obligation  and  serving  process  only 
on  the  defendant  not  served  in  the  former  action,  is  not  an 
action  upon  a  judgment  within  the  meaning  of  this  Code  sec- 
tion.530 The  judgment  on  which  an  action  may  be  brought, 
on  leave  obtained,  must  be  not  only  a  final  judgment,  but  one 
on  which  an  execution  can  be  issued  and  for  a  sum  of  money, 
so  that  the  amount  to  be  paid,  and  the  circumstances  under 
which  it  is  to  be  paid,  are  fixed  by  the  judgment.687  If  a  judg- 
ment of  a  justice  of  the  peace  has  been  docketed  in  the  county 
clerk's  office,  the  leave  to  sue  can  only  be  made  by  the  court 
in  which  the  action  is  brought  and  no  action  can  thereafter 
be  brought  on  it  in  the  justice's  court.638  Whether  the  ob- 
jection that  plaintiff  in  an  action  upon  a  judgment  lias  not  ob- 

531  Code  Civ.  Proc.  §  1913. 

532  Harris  v.  Clark,  G5  Hun,  361,  20  N.  Y.  Supp.  232. 

533  Morton  v.  Palmer,  39  State  Rep.  236,  21  Civ.  Proc.  R.  (Browne) 
94,  14  N.  Y.  Supp.  912;  Goodyear  Dental  Vulcanite  Co.  v.  Frisselle,  22 
Hun,    174. 

53±McGrath  v.  Maxwell,  17  App.  Div.  246,  45  N.  Y.  Supp.  587;  Car- 
penter v.  Butler,  29  Hun,  251. 

535  Smith  v.  Britton,  2  T.  &  C.  498;  Kellogg  v.  Stoddard,  40  Misc.  92. 
81   N.   Y.    Supp.   271. 

536  Dean  v.  Eldridge,  29  How.  Pr.  218. 

537  Hanover  F.  Ins.  Co.  v.  Tomlinson,  3  Hun,  630;  MacDougall  v. 
Hoes,  27  Misc.  590,  58  N.  Y.  Supp.  209.  Where  the  value  of  use  and 
occupation  of  premises  had  to  be  ascertained  in  order  to  enforce  the 
judgment,  leave  to  sue  under  section  1913  should  be  denied.  Matter  of 
Van  Beuren,  33  App.  Div.  158,  53  N.  Y.  Supp.  349,  6  Ann.  Cas.  193. 

53s  Baldwin  v.  Roberts,  30  Hun,  163. 
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tained  leave  to  sue  is  waived  unless  raised  by  demurrer  or  an- 
swer,5"-' and  whether  leave  to  bring  the  action  may  be  granted 
nunc  pro  tunc,540  is  the  subject  of  conflicting  opinion.  The 
order  granting  Leave  to  sue  need  not  require  the  suit  to  be 
brought  in  the  court  in  which  judgment  was  recovered.541 

Pleading.  The  better  rule  seems  to  be  that  the  com- 
plaint must  show  the  righl  to  sue  as  by  alleging  the  lapse  of 
ten  years  or  the  granting  of  Leave  to  sue,542  though  there  are 
authorities  to  the  contrary.548  The  necessity  of  stating  facts 
conferring  jurisdiction,  where  the  judgment  is  of  an  inferior 
dourl  of  special  jurisdiction,  has  been  considered  in  a  preced- 
ing volume.644 

§  2039.     Foreign  judgments. 

An  action  may  be  brought  in  this  state  on  a  money  judgment 
rendered  in  another  state645  or  country546  without  first  ob- 
taining Leave  to  sue.647  But  it  is  doubtful  whether  the  Code 
section  which  provides  that  in  pleading  the  judgment  of  a 
court  of  special  jurisdiction,  the  jurisdiction  may  he  pleaded 

Is  waived.  Brush  v.  Hoar,  14  Civ.  Proc.  R.  (Browne)  297.  Contra, 
Farish  v.  Austin,  25  Hun,  430. 

May.  Church  v.  Van  Buren,  55  How.  Pr.  489.  Contra,  Cook  v. 
Thurston,  18  Misc.  506,  42  N.  Y.  Supp.  1084. 

National  Mechanics'  Banking  Ass'n  v.  Usher,  31  Super.  Ct.  (1 
Sweeny)    403. 

Graham  v.  Scripture,  26  How.  Pr.  501;  Underbill  v.  Phillips,  30 
App.  Div.  238,  51  N.  Y.  Supp.  801. 

5«  Dean  v.  Eldridge,  29  How.  Pr.  218;  Prince  v.  Cujas,  30  Super. 
Ct.  (7  Rob.)  76. 

bm  Volume  1,  p.  851. 

Merritt  v.  Fowler,  70  Hun,  424.  27  N.  Y.  Supp.  1047.  Assignee  of 
judgment  may  sue.     Waters  v.  Spencer.  44  Misc.  15,  89  N.  Y.  Supp.  693. 

An  action  may  be  maintained  in  this  state  upon  a  foreign  judg- 
ment, recovered  in  an  action  brought  by  plaintiff,  which  directs  defend- 
ant to  pay  a  specified  sum  of  money  into  court,  if  by  the  laws  of  the 
country  in  which  the  judgment  was  recovered  it  has  all  the  force  and 
effect  of  a  personal  judgment.  Wright  v.  Chapin,  31  Abb.  N.  C.  137,  74 
Hun,  521,  56  State  Rep.  718,  26  N.  Y.  Supp.  825. 

5*7  Morton  v.  Palmer,  39  State  Rep.  236,  14  N.  Y.  Supp.  912. 
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as  a  fact,  applies  to  courts  of  other  states  and  foreign  coun- 
tries.548 

It  is  well  settled  that  in  an  action  brought  in  our  courts  on 
a  judgment  of  a  court  of  a  sister  state,  the  jurisdiction  of  the 
court  to  render  the  judgment  may  be  assailed  by  proof  that 
the  appearance  entered  by  an  attorney  was  unauthorized,  even 
where  the  proof  directly  contradicts  the  record.549  In  this  re- 
spect the  rule  is  different  from  the  rule  in  respect  to  domestic 
judgments.  The  rule  is  supposed  to  rest  on  the  unreasonable- 
ness of  compelling  the  party  against  whom  a  judgment  has 
been  rendered  in  another  state  on  an  unauthorized  appear- 
ance by  an  attorney,  to  go  to  the  foreign  jurisdiction  to  attack 
it. 

§  2040.     Statute  of  limitations. 

For  matter  relating  to  the  bar  of  limitations,  see  pages  ±66 
and  477  of  volume  one  of  this  work. 

548  De  Nobele  v.  Lee,  47  Super.  Ct.  (15  J.  &  S.)  372. 

549  Starbuck  v.  Murray,  5  Wend.  148;  Shumway  v.  Stillman,  6  Wend. 
447;   Kerr  v.  Kerr,  41  N.  Y.  278. 
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ART.   I.     WHEN    ALLOWABLE. 

§  2041.     General  considerations. 

The  time  in  which  to  answer  or  demur  has  already  been 
stated  in  a  preceding  volume.1  If  no  answer  or  demurrer  is 
served  within  the  required  time,  plaintiff  may  take  judgment 

i  Volume  1,  p.  937.  When  service  of  summons  by  publication  is  com- 
plete, see  vol.  1,  p.  781.  When  substituted  service  is  complete,  see  vol. 
1,  p.  756.     Extension  of  time  to  answer,  see  vol.  1,  p.  937. 
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by  default  provided  the  summons  has  been  duly  served  or  de- 
fendant has  voluntarily  appeared  without  being  served.2  Of 
course  if  a  copy  of  an  order  extending  the  time  to  answer 
has  been  served,  judgment  by  default  cannot  be  entered  before 
the  expiration  of  the  time  to  answer  as  fixed  by  such  order 
though  there  has  been  no  appearance.3  Summons  must  be 
served  on  "the  defendant"  before  a  default  can  be  taken.4 
And,  on  the  other  hand,  judgment  cannot  be  rendered  in  favor 
of  one  not  named  in  the  summons.4*  Of  course,  the  court 
must  have  jurisdiction  of  the  subject-matter.  If  a  demur- 
rer to  tin'  complaint  has  been  overruled  with  leave  to  defend- 
ant tn  answer  over,  lie  is  not  in  default  until  twenty  days  after 
the  interlocutory  judgment  is  entered."1 

In  another  volume  the  matter  of  serving  the  complaint  with 
ih>'  summons  has  been  considered.0  Suffice  it  to  add  that 
service  of  a  complaint  "after"  service  of  the  summons,  where 
ix.t  in  response  t"  ;i  demand  by  defendant,  is  not  a  sufficient 
service  of  tie-  complaint  to  permit  plaintiffs  to  enter  judgment 
in  disregard  of  defendant's  demand  for  a  copy  thereof.7  In 
other  words,  if  the  complaint  is  served  after  the  summons,  but 
not  in  compliance  with  a  demand  therefor,  such  service  does 
not  extend  tie-  time  to  answer  until  twenty  days  from  the 
tine-  of  tlie  service  of  the  complaint.8 

An  insufficient,  irregular,  or  unauthorized  answer  cannot  be 
treated  as  ;i  nullity  and  a  judgmenl  entered  as  by  default.  A 
judgment  as  on  a  default  may  be  entered  where  an  answer  is 
filed  hut  is  afterwards  withdrawn.9    But  if  an  answer  is  actu- 

^  Christal  v.  Kelly.  88  N.  Y.  285. 
3Littauer  v.  Stern,  177  N.  Y.  233. 

*  Goldberg  v.  Fowler,  29  Misc.  328,  60  N.  Y.  Supp.  475.  Service  on 
defendant's  attorney  is  insufficient.     Id. 

•  ■  An  additional  plaintiff  cannot  be  brought  in  as  a  party  and  obtain 
judgment  against  defendant,  the  original  plaintiff  being  awarded  a 
judgment  for  a  like  amount.     Korman  v.  Grand  Lodge  of  the  U.  S.,  44 

.  564,  90   X.  V.  Supp.  120. 
■  Quereau   v.   Brown,  63  Hun,  175.    17   X.  Y.   Supp.   644. 
e  Volume  1.  pp.   881,  727. 

"  Crouse  v.  Reichert,  61  Hun,  46.  15  X.  Y.  Supp.  369. 
8  Paine  v.  McCarthy,  1  Hun,  78. 
o  Christal  v.  Kelly.  88  X.  Y.  285. 
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ally  served,  a  default  judgment  cannot  be  entered  although 
the  answer  is  defective,10  since  the  remedy  is  either  to  return 
the  answer  or  move  to  strike  it  out.11  If  the  motion  to  strike 
is  granted,  plaintiff  may  enter  judgment  as  if  no  answer  had 
been  put  in.12  An  entry  of  judgment  as  for  want  of  an  answer, 
after  service  of  an  unfolioed  answer  but  before  its  return,  is 
irregular.13  So  plaintiff  cannot  disregard  a  demurrer  or  an- 
swer as  frivolous  and  enter  judgment  as  on  failure  to  answer." 
If  the  copy  of  answer  served  on  plaintiff  is  not  served  in  time, 
he  must  return  the  answer  in  order  to  entitle  him  to  take 
judgment  by  default:1"'  and  the  same  rule  applies  where  the 
answer  is  served  by  one  not  named  in  the  summons.16  A  de- 
fault cannot  be  entered  until  the  day  after  the  time  for  an- 
swering has  expired,17  nor  before  the  time  allowed  defendant 
to  amend  his  answer.18  If  other  issues  remain  to  be  disposed 
of,  final  judgment  should  not  be  entered  until  such  issues  are 
determined.10  A  default  judgment  may  be  taken  a  second 
time,  after  the  opening  of  a  default,  where  defendanl  fails  to 
plead.20 

Inquests  on  failure  to  appear  on  the  day  sot   for  trial  have 
already  been  considered.21 


§  2042.     Default  of  part  of  defendants. 

Whore  summons  is  served  on  defendants  alleged  to  be  "sev- 
erally" liable,   plaintiff   may  take   judgment   against   one   or 

io  Williams  v.  Sholto,  6  Super.  Ct.   (4  Sandf.)   641. 

ii  Chadwick  v.  Snediker,  26  How.  Pr.  60. 

12  Aymar  v.  Chase,  1  Code  R.   (N.  S.)    141. 

is  De  Witt  v.  Simons,  5  Wkly.  Dig.  307. 

"Decker  v.  Kitchen,  21  Hun,  332;  De  Witt  v.  Swift,  3  How.  Pr.  280. 

isCanavello  v.  Michael  &  Co.,  31  Misc.  170,  63  N.  Y.  Supp.  967.  To 
same  effect,  Hoffnung  v.  Grove,  18  Abb.  Pr.  142;  Hoffaring  v.  Grove, 
42  Barb.  548. 

i6  Schanz  v.  Martin,  37  Misc.  492,  75   N.  Y.  Supp.   997. 

17  Thomas  v.  Douglass,  2  Johns.  Cas.  226. 

is  Washburn  v.  Herrick,  2  Code  R.  2,  4  How.  Pr.  15. 

is  Fales  v.  Lawson,  21  State  Rep.  708,  710,  4  N.  Y.  Supp.  284. 

20  Swart  v.  Borst,  17  How.  Pr.  69;   Reynolds  v.  Fountain,  4  Hill,  52. 

2i  Volume  2,  p.  2170. 
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more  of  them  where  he  would  be  entitled  to  judgment  if  the 
action  was  against  him  or  them  alone.-2  But  a  plaintiff  cannot 
take  judgment  against  a  defendant  "jointly"  liable  who  is  in 
default  until  the  issues  joined  by  the  answer  of  the  other  de- 
fendants are  disposed  of.--  A  fortiori,  a  judgment  cannot  be 
entered  against  joint  debtors,  on  the  default  of  one,  before  the 
time  for  answering  on  the  part  of  the  other  debtors  has  ex- 
pired.-' It  seems  that  where  a  defendant  jointly  liable  does-. 
not  answer  but  his  co-defendant  answers,  the  assessment  of' 
damages  should  be  before  the  same  jury  if  the  answering  de- 
fendant  is  found  to  be  indebted  to  plaintiff.28 

§  2043.     Death  of  defendant. 

If  defendant  dies  before  tin-  expiration  of  Ins  time  to  answer, 
tlie  court  has  no  power  to  enter  judgment  against  him.26 

.^  2044.     Judgment  against  infant. 

A  judgment  by  default  shall  not  he  taken  against  an  infant 
defendant  until  twenty  days  have  expired  since  the  appoint- 
ment of  a  guardian  ad  litem  fur  him.-7  This  Code  provision 
applies  only  in  cases  of  default28  and  where  tin-  infancy  is  ad- 
mitted.29 

g  2045.     Actions  against  corporations. 

Tie-  Code  provides  as  follows:     "In  an  action  against  a  for- 
M  "i-  domestic  corporation  to  recover  damages  for  the  non- 

--  In   such  a  case,  a  severance  must  be  ordered.     Code  Civ.  Proc.   § 
See  Smith  v.  Weston,  81  Hun,  87,  30  N.  Y.  Supp.  649;   Citizens' 
\'ar.  Bank  v.  Weston,  81  Hun,  84,  30  N.  Y.  Supp.  619;  Catlin  v.  Billings, 
13  How.  Pr.  511. 

Smith  v.  Weston.  Si  Hun,  ST.  30  X.  Y.  Supp.  649. 
-'Jacques  v.  Greenwood,  1  Abb.  Pr.  230. 

=5Griswold  v.  Stoughton,  1  Caines,  6;   Orleans  County  Nat.  Bank  v. 
Spencer,  19  Hun,  569,  574. 

-    Borsdorfl  v.  Dayton.  17  Abb.  Pr.  36,  note.     Effect  of  death  in  gen- 
eral, see  vol.  2,  pp.  2063-2102. 
Code  Civ.  Proc.  §  1218. 
-  N'.-wins  v.  Baird,  19  Hun,  306. 
I  ekson  v.  Brunor.  16  Misc.  294,  38  N.  Y.  Supp.  110. 

X.  Y.   Prac— 179. 
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payment  of  a  promissory  note,  or  other  evidence  of  debt,  for  the 
absolute  payment  of  money,  upon  demand,  or  at  a  particular 
time,  *  *  *  unless  the  defendant  serves,  with  a  copy  of  his 
answer  or  demurrer,  a  copy  of  an  order  of  a  judge,  direct  in  g 
that  the  issues  presented  by  the  pleadings  be  tried,  the  plaintiff 
may  take  judgment,  as  in  case  of  default  in  pleading,  at  the 
expiration  of  twenty  days  after  service  of  a  copy  of  the  com- 
plaint, either  personally  with  the  summons,  or  upon  the  de- 
fendant's attorney,  pursuant  to  his  demand  therefor;  or,  if 
the  service  of  the  summons  was  otherwise  than  personal,  at  the 
expiration  of  twenty  days  after  the  service  is  complete."30 
This  Code  section  must  be  strictly  construed31  and  is  confined 
strictly  to  actions  on  instruments  which  admit  on  their  face 
an  existing  debt  payable  absolutely,32  and  hence  does  not 
apply  where  it  is  sought  to  charge  a  corporation  as  an  in- 
dorser  of  a  note,33  or  to  an  action  on  an  insurance  policy.34 
But  it  does  apply  to  an  action  against  a  corporation  on  its 
notes,  brought  by  an  accommodation  indorser  who  was  com- 
pelled to  take  them  up.33  The  provision  applies  to  municipal 
corporations.36  If  evidence  outside  the  instrument  must  be 
given  to  authorize  a  recovery,  a  default  cannot  be  entered.37 
The  benefit  of  the  statute  is  waived  by  a  joinder  in  the  com- 
plaint of  other  causes  of  action  not  mentioned  in  the  Code  pro- 
vision.38 

It  will  be  noticed  that  the  order  must  be  served  with  the 
answer  or  demurrer.     If  an  order  is  served  no  further  order 

so  Code  Civ.  Proc.  §  1778.  This  provision  is  constitutional.  Moran 
v.  Long  Island  City,  101  N.  Y.  439. 

3i  Bradley  v.  Albemarle  Fertilizing  Co.,  2  Civ.  Proc.  R.  (Browne) 
50. 

32,  33  Shorer  v.  Times  Printing  &  Pub.  Co.,  119  N.  Y.  483. 

s*  Life  insurance.  New  York  L.  Ins.  Co.  v.  Universal  L.  Ins.  Co.,  88 
N.  Y.  424.     Fire  insurance.     Tyler  v.  Aetna  F.  Ins.  Co.,  2  Wend.  280. 

33  Ford  v.  Binghamton  Hydraulic  Power  Co.,  54  Hun,  451,  7  N.  Y. 
Supp.  714. 

se  Moran  v.  Long  Island  City,  101  N.  Y.  439. 

37  Tautphoeus  v.  Harbor  &  S.  Bldg.  &  Sav.  Ass'n,  95  App.  Div.  23, 
88  N.  Y.  Supp.  709. 

3«  Bradley  v.  Albemarle  Fertilizing  Co.,  2  Civ.  Proc.  R.  (Browne)  50. 
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for  the  trial  of  new  issues  raised  by  answer  to  an  amended 
complaint  need  be  served.39  The  granting  of  the  order  does 
not  preclude  a  subsequent  attack  on  the  pleadings.40  The  re- 
fusal of  the  order  is  appealable  to  the  appellate  division.41 
Before  entering  judgment,  it  is  necessary  to  return  the  answer 
with  a  notice  calling  attention  to  the  failure  to  serve  said 
copy  of  order,  since  the  retention  of  the  answer  by  plaintiff 
prevents  his  taking  a  default  judgment.42  No  application  to 
the  court  for  judgment  is  necessary.43 

ART.   II.     PROCEDURE. 

§  2046.     Entry  without  application  to  the  court. 

The  Code  provides  as  follows:  "Judgment  may  be  taken 
without  application  to  the  court,  where  the  complaint  sets 
forth  one  or  more  causes  of  action,  each  consisting  of  the 
breach  of  an  express  contract  to  pay,  absolutely  or  upon  a  con- 
tingency, a  sum  or  sums  of  money,  fixed  by  the  terms  of  the 
contract,  or  capable  of  being  ascertained  therefrom,  by  compu- 
tation only,  or  an  express  or  implied  contract  to  pay  money  re- 
ceived or  disbursed,  or  the  value  of  property  delivered,  or  of 
services  rendered  by,  to,  or  for  the  use  of,  the  defendant  or  a 
third  person,  and  thereupon  demands  judgment  for  a  sum  of 
money  only.  This  section  includes  a  case,  where  the  breach  of 
the  contract,  set  forth  in  the  complaint,  is  only  partial,  or  where 
the  complaint  shows  that  the  amount  of  the  plaintiff's  demand 
has  been  reduced  by  payment,  counterclaim,  or  other  credit. '  '44 
In  short,  if  the  damages  are  liquidated  and  merely  a  matter  of 
computation,  the  clerk  may  assess  them.     This  Code  provision 

so  Edward  Barr  Co.  v.  Kuntz,  18  Abb.  N.  C.  476. 

40  Beaumond  v.  Diecks'  Pharmaceutical  Extract  Co.,  5  Civ.  Proc.  R. 
(Browne)   274. 
«  See  Moran  v.  Long  Island  City,  101  N.  Y.  439. 

42  Tautphoeus  v.  Harbor  &  S.  Bldg.  &  Sav.  Ass'n,  95  App.  Div.  23, 
88  N.  Y.  Supp.  709.  Contra,  Watertown  Nat.  Bank  v.  Westchester 
County  Water-Works  Co.,  19  Misc.  685,  44  N.  Y.  Supp.  1101. 

43  Hutson  v.  Morrisania  Steamboat  Co.,  12  Abb.  N.  C.  278,  64  How. 
Pr.  268. 

44  Code  Civ.  Proc.  §  420.     See,  also,  vol.  1,  pp.  727,  728. 
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includes  an  action  to  recover  the  proportionate  amount  of  a 
liquor  license  fee  for  the  unexpired  portion  of  the  term  for 
which  the  license  was  issued,  since  based  upon  an  implied  con- 
tract.45 But  the  clerk  cannot  enter  judgment  by  default  with- 
out application  to  the  court  in  an  action  to  recover  moneys 
converted  by  one  in  a  fiduciary  relation,40  nor  in  an  action 
against  trustees  of  a  corporation  to  recover  for  failure  to  file 
an  annual  report.47 

The  Code  provision48  that  where  the  right  to  arrest  depends 
primarily  on  the  nature  of  the  action  but  extrinsic  facts  must 
be  alleged  "the  plaintiff  cannot  recover  unless  he  proves  the 
same  on  the  trial  of  the  action"  does  not  require  such  proof 
where  judgment  is  taken  by  default  so  as  to  necessitate  an  ap- 
plication to  the  court.49  Thus,  in  an  action  for  conversion, 
where  the  complaint  alleges  that  defendant  admitted  owing 
a  sum  therein  specified  and  promised  to  pay  it  and  that  an 
account  had  been  stated  between  the  parties,  judgment  by  de- 
fault may  be  taken  without  application  to  the  court.50 

A  judgment  entered  upon  default  on  a  verified  complaint, 
by  the  clerk,  without  application  to  the  court,  cannot  be  modi- 
fied on  motion.51  Furthermore,  a  judgment  upon  default  en- 
tered by  the  clerk  pursuant  to  the  statute  is  deemed  a  judg- 
ment of  the  court  within  the  rule  as  to  presuming  jurisdic- 
tion.52 If  notice  of  an  application  for  judgment  is  not  re- 
quired, and  an  order  for  judgment  is  made  by  a  judge  out  of 
court,  the  judgment  may  be  entered  with  the  same  force  and 
effect  as  if  granted  in  court.53 

45  Augner  v.  New  York  City,  14  App.  Div.  461,  43  N.  Y.  Supp.  803. 

46  Roeber  v.  Dawson,  22  Abb.  N.  C.  73,  21  State  Rep.  160,  15  Civ. 
Proc.  R.  (Browne)   417,  3  N.  Y.  Supp.  160. 

4T  Gadsden  v.  Woodward,  3  How.  Pr.  (N.  S.)  109,  38  Hun,  548. 

48  Code  Civ.  Proc.  §  549,  subd.  2. 

*9Reeder  v.  Lockwood,  30  Misc.  531,  62  N.  Y.  Supp.  713;  Steamship 
Richmond  Hill  Co.  v.  Seager,  31  App.  Div.  288,  52  N.  Y.  Supp.  985. 
Overruling  Fayerweather  v.  Tucker,  18  Civ.  Proc.  R.  (Browne)  276,  11 
N.  Y.  Supp.  39. 

so  Reeder  v.  Lockwood,  30  Misc.  531,  62  N.  Y.  Supp.  713. 

si  Bullard  v.  Sherwood,  85  N.  Y.  253. 

52  Maples  v.  Mackey,  15  Hun,  533. 

ss  Code  Civ.  Proc.  §   1203. 
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Notice  to  defendant.     Notice  of  the  proceedings  need 

not  be  given  defendant  unless  he  has  appeared  generally.54 
If  he  has  appeared  generally  but  has  made  default  in  plead- 
ing, he  is  entitled  to  at  least  five  days'  notice  of  the  time  and 
place  of  an  assessment  by  the  clerk.55  But  inasmuch  as  the 
rule  is  that  if  the  complaint  is  verified,  no  assessment  of  dam- 
ages is  required,  no  notice  is  necessary  in  such  case  even  if 
defendant  has  appeared,56  unless  the  verification  is  a  nullity.57 

Form    of    notice   of   assessment   of   damages    by   the   clerk. 

[Title  of  cause.] 
Please  take  notice  that  the  amount  due  the  plaintiff  will  be  assessed 

by  the  cierk  of ,  at  his  office  in  the  city  of ,  on  the 

day  of  ,  at  o'clock  in  the  noon. 

[Date.] 

[Signature  and  office  address  of  plaintiff's  attorney.] 

[Address  to  opposing  attorney.] 

Proof.     In  such  an  action  as  mentioned  above,  where 


the  summons  was  personally  served  upon  the  defendant,  and 
a  copy  of  the  complaint,  or  a  notice  stating  the  sum  of  money 
for  which  judgment  will  be  taken  was  served  with  the  sum- 
mons, or  where  the  defendant  has  appeared,  but  has  made 
default  in  pleading,  the  plaintiff  may  take  judgment  by  de- 
fault, as  follows : 

1.  If  the  defendant  has  made  default  in  appearing,  the  plain- 
tiff must  file  proof  of  the  service  of  the  summons,  and  of  a 
copy  of  the  complaint  or  the  notice,  and  also  proof,  by  affi- 
davit, that  the  defendant  has  not  appeared.  Whereupon  the 
clerk  must  enter  final  judgment  in  his  favor. 

2.  If  the  defendant  has  seasonably  appeared,  but  has  made 
default  in  pleading,  the  plaintiff  must  file  proof  of  the  service 
of  \ho  summons  and  of  the  appearance,  or  of  the  appearance 
only;  and  also  proof,  by  affidavit,  of  the  default.  Whereupon 
the  clerk  must  enter  final  judgment  in  his  favor.58 

54  See  Douglas  v.  Haberstro,  8  Abb.  N.  C.  230. 

55  Code  Civ.  Proc.  §  1219;  Kelsey  v.  Covert,  15  How.  Pr.  92. 

56  Dix  v.  Palmer,  5  How.  Pr.  233. 

57  Van  Home  v.   Montgomery,   5  How.   Pr.  238. 
ss  Code  Civ.  Proc.  §  1212. 
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It  will  be  observed  that  this  Code  section  applies  only 
where  the  summons  was  personally  served  or  defendant  has 
appeared  generally.59  If  defendant  has  appeared  so  as  to  be 
entitled  to  notice  of  the  assessment  of  damages,  plaintiff 
should  produce  before  the  clerk  the  notice  and  proof  of  its 
service.  Service  of  summons  and  complaint,  where  made  at 
the  same  time,  may  be  shown  by  one  affidavit. 

Form  of  affidavit  of   no  answer. 

[Title  of  cause.] 

[Venue.] 

A.  X.,  the  attorney  for  plaintiff  in  this  action,  being  duly  sworn, 
says  that  no  copy  of  an  answer  or  demurrer  to  the  complaint  in  this 
action,  hereunto  annexed,  has  been  received. 

[Jurat.]  [Signature.] 

Form  of  judgment  roll. 

[Title  of  court  and  cause.] 


Amount  claimed  in, 
Interest, 


Costs  by  Statute,         .... 
Additional  Defendants  Served  with  Pro- 
cess, $2  Each,  .... 
Clerk's  Fee  Entering  Judgment, 

Affidavits, 

Transcripts  and  Docketing, 
Serving  Complaint  and  Summons,    - 
Clerk's  Fee  Taxing  Costs, 
Sheriff's  Fees  on  Execution, 


-,  being  duly  sworn,  says  that  he  is 


-,  the  plaintiff's  attor- 


ney in  the  above-entitled  action,  that  the  disbursements  above  men- 
tioned have  been  made  in  said  action,  or  may  be  necessarily  made  or 
incurred  herein,  and  are  reasonable  in  amount;  that  the  defendant  has 
not  appeared  or  answered  or  demurred  herein,  and  his  time  to  so  do 
has  expired  and  he  is  now  in  default  therefor. 

[Jurat.]  [Signature.] 

,  190 — .     The   summons  and  complaint  in   this  action  having 

been  personally  served  on  ,  the  defendant,  on  the  day  of 


so  Hallett  v.  Righters,  13  How.  Pr.  43. 
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,  190 — ,  and  said  defendant  being  now  in  default  for  his  failure 


to  appear  or  answer  or  demur  herein, 

Now,  on  motion  of ,  plaintiff's  attorney,  it  is  hereby  adjudged 

that  ,  the  plaintiff,  recover  of  ,  the  defendant,  the  sum  of 

dollars,  the  amount  claimed  and  interest,  with  dollars, 

costs,  and  disbursements,  amounting  in  the  whole  to  the  sum  of ■ 

dollars  ($ ). 

Amount  of  judgment    and    how    ascertained.     Where 

final  judgment  may  be  entered  by  the  clerk,  the  amount  there- 
of must  be  determined  as  follows  : 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered 
for  the  sum.  for  which  the  complaint  demands  judgment,  or, 
at  the  plaintiff's  option,  for  a  smaller  sum:  and  if  a  computa- 
tion of  interest  is  accessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff  by  computing  the  sum  due  upon 
an  instrument  for  the  paymenl  of  money  only,  the  nonpayment 
of  which  constitutes  a  cause  of  action,  stated  in  the  complaint  ; 
and  by  ascertaining,  by  the  examination  of  the  plaintiff,  upon 
oath,   or   by   other  competenl    proof,   the  amount   due  to  him 

ny  other  cause  of  action,  stated  in  the  complaint.  If  an 
instrument  for  the  paymenl  of  money  only  has  been  lost,  so 
that  it  cannol  be  produced  to  the  clerk,  he  must  take  proof  of 
its  loss,  and  of  its  contents.  Hither  party  may  require  the 
clerk  to  reduce  to  writing  and  file  the  assessment,  and  the  oral 
proof,  if  any.  taken  thereupoi 

A  default  admits  the  allegation  that  a  specified  sum  is  due,61 
in  which  respect  it  differs  from  a  default  in  an  action  where 
application  for  judgment  must  lie  made  to  the  court  or  a  judge. 
The  clerk  has  no  discretion  but  to  miter  judgment  for  the  sum 
and  interesl  demanded  in  the  complaint. 

s.  2047.     Entry  on  application  to   the   court  where   summons 
personally  served. 
If  the  defendant  has  made  default  in  appearing  or  pleading, 

Civ.  Proc.  §  1213. 
6i  Bullard  v.  Sherwood.  85  N.  Y.  253;    Darling  v.  Brewster,  5  T.  &  C. 
"      3  Hun,  219. 
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and  the  case  is  one  where  the  "clerk"  can  not  enter  final 
judgment,  the  plaintiff  must  apply  to  the  court  for  judgment.62 
In  other  words,  in  actions  for  unliquidated  damages,  an  appli- 
cation to  the  court  is  necessary.  But  omission  to  apply  to  the 
court  for  leave  to  enter  judgment  is  a  mere  irregularity  which 
does  not  render  the  judgment  void.03  Special  rules  relating 
to  defaults  in  actions  to  foreclose  a  mortgage,  actions  for  par- 
tition, actions  for  a  divorce,  etc..  will  be  t rented  of  in  subse- 
quent chapters. 

To  whom  and  where  application  should  be  made.     The 

Code  provides  that  where  the  summons  is  personally  served  on 
defendant  within  the  state,  the  application  for  judgment  may 
be  made  to  the  court  or  to  a  judge  or  justice  thereof  out  of 
court,  except  that  if  one  or  more  of  the  defendants  have  ap- 
peared, and  one  or  more  defendants  have  failed  to  appear, 
then  the  application  for  judgment  must  he  made  to  the  court, 
unless  the  defendants  who  have  appeared  consent  to  the  mak- 
ing of  such  application  to  a  judge  or  justice  out  of  court.04 
Prior  to  1900,  the  application  could  only  bo  made  to  the  court 
in  any  event.  If  the  application  is  made  to  the  court,  the 
General  Rules  of  Practice  fix  the  procedure  as  follows:  "When 
the  plaintiff  in  an  action  in  the  supreme  court  is  entitled  to 
judgment  upon  the  failure  of  the  defendant  to  answer  the 
complaint,  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  be  made  at  any  spe- 
cial term  in  the  district  embracing  the  county  in  which  the 
action  is  triable,  or,  except  in  the  first  district,  in  an  adjoining 
county;  such  application,  except  in  the  first  judicial  district, 
may  also  be  made  at  a  trial  term  in  the  county  in  which  the 
action  is  triable.  In  the  first  judicial  district,  every  motion 
or  application  for  an  order  or  judgment  where  notice  is  neces- 
sary, must  be  made  to  the  special  term  for  the  hearing  of  mo- 
tions, and  where  notice  is  not  necessary  to  the  special  term 
for  the  transaction  of  ex  parte  business,  except  where  other 
provision  is  expressly  made  by  law,  or  the  general  or  special 

02  Code  Civ.  Proc.  §  1212. 

63  Bissell  v.  New  York  Cent.  &  H.  R.  R.  Co.,  67  Barb.  385. 

64  Code  Civ.  Proc.  §  1214. 
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rules  of  practice.  In  the  county  of  Kings  all  such  applica- 
tions shall  be  made  at  the  special  term  for  the  hearing  of  mo- 
tions. Any  order  or  judgment  granted  in  violation  of  this 
provision  shall  be  vacated  by  the  special  term  at  which  the 
application  should  have  been  made,  or  by  the  appellate  di- 
vision of  the  supreme  court ;  and  no  order  or  judgment  granted 
in  violation  of  this  rule  shall  be  entered  by  the  clerk."05 

Notice.     A  defendant,  if  he  has  appeared  generally  but 

has  made  default  in  pleading,  is  entitled  to  at  least  eight  days' 
QOtice  of  the  time  and  place  of  an  application  to  the  court  for 
judgment.66  If  defendanl  has  not  appeared  he  is  not  entitled 
to  such  notice  15nt  giving  live  instead  of  eight  days'  notice 
of  application  for  judgment  docs  not  render  the  judgment 
void.''7  So  less  than  eight  days'  notice  is  proper  where  an  or- 
der to  show  cause  is  made  returnable  in  a  less  time.68  The 
eases  decided  under  the  old  Code  are  in  conflict  as  to  whether, 
in  an  action  where  an  application  for  judgment  must  be  made 
to  the  court,  an  appearance  after  the  time  for  answering  has 
expired  entitles  defendanl  to  notice  of  the  application  for 
judgmenl  or  for  the  assessment  of  damages.09 

Form   of  notice   of  application. 

[Title  of  cause.] 

Please  take  notice  that  the  plaintiff  will  apply  to  the  court, 

at ,  on ,  for  judgment  against  defendant,  in  the  above-enti- 
tled action,  for  the  relief  demanded  in  the  complaint. 

[Date.] 

[Signature  and  office  address  of  plaintiff's  attorney.] 

[Address  to  defendant's  attorney.] 

''•-  Rule  26  of  General  Rules  of  Practice.  Special  rules  in  foreclosure 
suits,  see  rule  60. 

66  Code  Civ.  Proc.   §   1219. 

or  Union  Trust  Co.  v.  Driggs,  62  App.  Div.  213,  218,  70  N.  Y.  Supp. 
947. 

68  Citizens'  Sav.  Bank  v.  Bauer,  49  Hun,  238,  1  N.  Y.  Supp.  450. 

es  That  it  does,  see  Martine  v.  Lowenstein,  68  N.  Y.  456;  Abbott  v. 
Smith,  8  How.  Pr.  463;  Carpenter  v.  New  York  &  N.  H.  R.  Co.,  11 
How.  Pr.  481:  that  it  does  not,  see  White  v.  Featherstonhaugh,  7 
How.  Pr.  357;   Pearl  v.  Robitschek,  2  Daly,  50. 
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Proof.     Upon  the  application,  the  plaintiff  must  file,  if 


the  default  was  in  appearing-,  proof  of  service  of  the  sum- 
mons, or,  if  the  default  was  in  pleading,  proof  of  appearance, 
and  also,  if  a  copy  of  the  complaint  was  demanded,  proof  of 
service  thereof,  upon  the  defendant's  attorney;  and  in  either 
case,  proof  by  affidavit,  of  the  default  which  entitles  him  to 
judgment.70 

§  2048.     Entry  on  application  to  the  court  where  service  of 
summons  is  by  publication. 

Where  the  summons  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  does 
not  demand  a  copy  of  the  complaint,  or  plead,  as  the  case  re- 
quires, within  twenty  days  after  the  service  is  complete,  the 
plaintiff  may  apply  to  the  court,  or  a  judge  or  justice  thereof, 
for  the  judgment  demanded  in  the  complaint.71 

Notice.     The  same  rule  applies  as  where  the  service  of 

summons  is  personal.72 

Proof.     Upon  such  application,  he  must  file  proof  that 

the  service  is  complete,  and  proof,  by  affidavit,  of  the  defend- 
ant's default.73  The  court,  or  a  judge  or  justice  thereof,  must 
require  proof  of  the  cause  of  action  set  forth  in  the  complaint 
to  be  made,  either  before  such  court,  or  such  judge  or  justice, 
or  before  a  referee  appointed  for  that  purpose;  except  that 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  must  be  ascer- 
tained by  means  of  a  writ  of  inquiry  as  prescribed  in  section 
1215  of  the  Code.74  It  will  be  noticed  that  the  Code  does  not 
specify  the  nature  of  the  proof  of  the  cause  of  action.75 

Where  the  defendant  is  a  nonresident,  or  a  foreign  corpora- 
tion, and  has  not  appeared,  the  plaintiff,  upon  the  application 
for  judgment  in  such  an  action,  must  produce  and  file  the  fol- 
lowing papers: 

to  Code  Civ.  Proc.  §  1214. 
•7i  Code  Civ.  Proc.  §  1216. 
72  See  ante,  §  2047. 
73,  n  Code  Civ.  Proc.  §  1216. 
75  Stow  v.  Stacy,  14  Civ.  Proc.  R.   (Browne)   45. 
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1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted 
in  the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by 
affidavit ;  with  a  statement  of  the  value  thereof,  according  to 
the  inventory. 

3.  The  undertaking  mentioned  in  section  1216  of  the  Code,  if 
one  has  been  required.7'5 

Proof  of  the  levy  of  the  attachment  is  jurisdictional  but 
affidavits  thereto  may  be  contradicted.77 

Examination  of  plaintiff  as  to  payments.  If  the  de- 
fendant is  a  "nonresident  or  a  foreign  corporation,"  the  court, 
or  a  judge  or  justice  to  whom  such  application  is  made,  must 
require  the  plaintiff,  or  his  agent  or  attorney,  to  be  examined 
on  oath,  respecting  any  payments  to  the  plaintiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.7" 

Requiring  plaintiff  to  file  undertaking-.  Before  render- 
ing judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom 
the  application  is  made,  may,  in  any  case,  in  its.  or  their,  dis- 
cretion, require  the  plaintiff  to  file  an  undertaking  to  abide 
the  order  of  the  court  touching  the  restitution  of  any  estate 
or  effects  which  may  be  directed  by  the  .judgment  to  be  trans- 
ferred or  delivered,  or  the  restitution  of  any  money  that  may 
be  collected  under  or  by  virtue  of  the  judgment,  in  case  the 
defendant  or  his  representative  applies  and  is  admitted  to  de- 
fend the  action  and  succeeds  in  his  defense.79 

Judgment.     A  judgment  shall  not  be  rendered  for  a 

sum  of  money  only,  except  in  an  action  to  recover  a  sum  of 
money  only  as  damages  (1)  for  breach  of  contract,  express 
or  implied,  other  than  a  contract  to  marry,  or  (2)  for  wrong- 
ful conversion  of  personal  property,  or  (3)  for  an  injury  to 
personso  or  property,  in  consequence  of  negligence,  fraud,  or 
other  wrongful  act.si 

"5  Code  Civ.  Proc.  §  1217. 

"-  Capital  City  Bank  v.  Parent,  134  N.  Y.  527,  530. 
78,79Code  Civ.  Proc.  §  1216. 

so  Libel  is  an  injury  to  the  person.  Davis  v.  Fox,  1  App.  Div.  403,  37 
X.  Y.  Supp.  163. 

si  Code  Civ.  Proc.  §  1217,  in  connection  with  §  635. 
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§  2049.     Withdrawal  of  application  for  judgment. 

Where  an  application  is  made  to  the  court  for  judgment, 
it  cannot  be  withdrawn  without  the  express  permission  of  the 
court.82 

§  2050.     Second  application  to  another  judge. 

Where  an  application  is  made  to  the  court  for  judgment,  a 
subsequent  application  for  judgment  shall  not  be  made  at  a 
term  held  by  another  judge,  except  where  the  first  application 
is  withdrawn  by  the  express  permission  of  the  court,  or 'where 
the  directions  given  thereupon  requite  an  act  to  be  done  be- 
fore judgment  can  be  rendered,  or  where  the  fact  of  the  former 
application  is  stated,  and  the  proceedings  thereupon,  and  sub- 
sequent thereto,  are  fully  set  forth,  in  the  papers  upon  which 
the  application  is  made.83 

§  2051.     Matters  admitted  by  default. 

The  default  admits  that  a  cause  of  action  exists  but  not  that 
plaintiff  is  entitled  to  the  precise  relief  demanded84  nor  the 
existence  of  facts  alleged  extrinsic  to  the  cause  of  action."5  A 
default  admits  only  the  facts  pleaded  and  not  the  legal  con- 
clusions as  to  liability  or  the  extent  of  liability.80  Defendant 
admits  simply  that  plaintiff  is  entitled  to  the  relief  which  the 
facts  properly  alleged  entitle  him  to."7  i.  e.,  he  concedes  the 
right  to  damages  but  not  the  amount  thereof.ss  Plaintiff  is 
entitled  to  nominal  damages  though  he  introduces  no  evidence, 
but  proof  of  special  damages  must  be  made.  In  ejectment,  a 
default  admits  the  facts  alleged  in  the  complaint  so  that  plain- 
tiff is  entitled  to  judgment  without  proof  of  such  facts.89 

S2,  83  Code  Civ.  Proc.  §  777. 

S4  United  States  L.  Ins.  Co.  v.  Jordan,  46  Hun,  201. 

ss  Stelle  v.  Palmer,  11  Abb.  Pr.  62. 

86  Bullard  v.  Sherwood,  85  N.  Y.  253. 

87  Argall  v.  Pitts,  78  N.  Y.  239. 

ssBassett  v.  French,  10  Misc.  672,  31  N.  Y.  Supp.  667. 
so  Sayres  v.  Miller,  10  Civ.  Proc.   R.    (Browne)    69. 
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jj  2052.     Ascertaining  amount  of  damages. 

Defendant  having  defaulted  in  an  action  -where  the  damages 
are  unliquidated  so  that  an  application  to  the  court  or  to  a 
justice  for  judgment  is  necessary,  the  question  arises  as  to 
how  far  proof  of  the  cause  of  action  is  necessary  and  the  man- 
ner  in  which  and  before  whom  such  proof  shall  be  taken.90 

Mode.     The  court,  or  a  judge  or  justice  thereof,  may, 

without  a  jury,  or  with  a  jury  if  one  is  present  in  court,  make 
a  computation  or  assessment,  or  take  an  account,  or  proof  of 
a  fact,  ]'<>!'  th«'  purpose  of  enabling  it.  or  them,  to  render  the 
judgment,  or  to  carry  it  into  effect;  or  it.  or  they,  may  in 
its,  or  their,  discretion,  direct  a  reference,  or  a  writ  of  inquiry, 
for  either  purpose;  except  that  where  the  action  is  brought 
to  recover  damages  for  a  personal  injury  or  an  injury  to  prop- 
erty,  the  damages  must  be  ascertained  by  means  of  a  writ  of 
inquiry.91 

Review.     The  method  of  review  is  by  a  motion  to  set 

aside  the  inquisition.  The  order  is  appealable  to  the  appel- 
late division  but  is  not  reviewable  in  the  court  of  appeals.92 

§  2053.     Reference  and  writ  of  inquiry. 

[nasmuch  as  many  of  the  rules  applicable  to  a  writ  of  in- 
quiry also  apply  to  a  reference,  these  two  modes  of  ascer- 
taining  the  damages  will  be  considered  together.  The  gen- 
eral  rules  relating  to  references  to  report  on  the  facts,  as  set 
forth  in  a  preceding  chapter,93  apply  to  the  reference  except 
as  herein  specially  provided  for  and  hence  the  procedure  on 
the  reference  will  not  be  reiterated. 

A  writ  of  inquiry  is  proper,  in  the  discretion  of  the  court 
or  judge,  in  any  case  where  application  must  be  made  to  the 
court  for  judgment  as  by  default,  and  it  is  the  only  mode  of 
procedure  where  the  action  is  to  recover  damages  for  a  per- 

90  See  ante,  §  2048,  as  to  procedure  where  service  of  summons  is  not 
personal. 

bj  Code  Civ.  Proc.  §  1215. 
-  Basset  t  v.  French,  155  N.  Y.  46. 
Ante,  §§  1938-1943. 
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sonal  injury  or  an  injury  to  property.94  It  was  formerly 
held  that  a  writ  of  inquiry  was  improper  in  an  equity  suit.95 

The  writ.     A  writ  of  inquiry  is  directed  to  the  sheriff 

"because  it  is  unknown  what  damages  the  plaint  ill'  hath  sus- 
tained," commanding  the  sheriff  to  inquire  into  such  dam- 
ages by  a  jury  impaneled  therefor  and  to  return  the  inquisi- 
tion to  the  court.  The  Code  rules  relating  to  writs  in  general 
apply  to  the  form  of  the  writ.96  It  is  not  fatal  thai  the  writ 
errs  in  describing  the  court.97 

Where  executed.     A  reference  or  writ  of  inquiry  shall 

be  executed  in  the  county  in  which  the  action  is  triable,  unless 
the  court  shall  otherwise  order.08 

Notice.     In  a  case  where  an  application  for  judgment 

must  bo  made  to  the  court,  the  defendant  may  serve  upon  the 
plaintiff's  attorney,  a1  any  time  before  the  application  for 
judgment,  a  written  demand  of  notice  of  the  execution  of 
any  reference  or  writ  of  inquiry,  which  may  be  granted  npon 
the  application.  Such  a  demand  is  not  an  appearance  in  the 
action.  It  must  be  subscribed  by  the  defendant,  in  person, 
or  by  an  attorney  or  agent,  who  must  add  to  his  signature  his 
office  address,  with  the  particulars,  prescribed  in  section  four 
hundred  and  seventeen  of  the  ('ode,  concernim:  the  office  ad- 
dress of  the  plaintiff's  attorney.  Thereupon  at  least  five  days' 
notice  of  the  time  and  place  of  the  execution  of  the  reference, 
or  writ  of  inquiry,  must  be  given  to  the  defendant,  by  service 
thereof  upon  the  person,  whose  name  is  subscribed  to  the 
demand,  in  the  manner  prescribed  for  service  of  a  paper  upon 
an  attorney  in  an  action.99 

o-i  Code  Civ.  Proc.  §§  1215,  1216;  Thompson  v.  Finn,  11  Wkly.  Dig. 
182. 

95  Kreitz  v.  Frost,  55  Barb.  474. 

9f<  Volume  1,  p.  225. 

»7  Richardson  v.  Backus.  1  Johns.  59. 

»8  Rule  26  of  General  Rules  of  Practice. 

99  Code  Civ.  Proc.  §  1219;  Potter  v.  Davison,  8  Abb.  Pr.  43.  Notice  of 
trial  correct  as  to  date  but  incorrect  as  to  day  is  good.  Wolfe  v.  Hor- 
ton,  3  Caines,  86.  Inquest  will  not  be  opened  because  of  defective 
notice  of  trial  where  party  was  not  misled.  New  York  Cent.  Ins. 
Co.  v.  Kelsey,  13  How.  Pr.  535. 
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Demanding  notice  of  the  execution  of  any  reference  or  writ 
of  inquiry  is  not  a  general  appearance  but  merely  entitles  de- 
fendant to  five  days'  notice  of  the  time  and  place  of  the  exe- 
cution of  the  reference  or  writ  of  inquiry.100 

Form    of  demand. 

[Title  of  cause.] 

the  defendant  in  the  above-entitled   action,  hereby  demands 

notice  of  the  execution  of  any  reference  or  writ  of  inquiry  which  may 
be  granted  on  plaintiffs  application  for  judgment  in  this  action. 

[Date.] 

[Signature,  etc.,  of  defendant's  attorney.] 

[Address  to  plaintiff's  attorney.] 

Mode  of  executing  writ.     The  Code  does  not  prescribe 

the  mode  of  executing  the  writ  and  the  practice  has  not  met 
with  much  consideration  from  the  courts  especially  in  recent 
years.     The  precise  manner  in  which  the  damages  are  to  be 
ssed  or  how  the  jury  are  to  be  impaneled  is  not  defined.101 
If  it  is  prohable  that  complicated  questions  of  law  will  arise, 
it  is  proper  to  order  the  writ  of  inquiry  to  be  executed  before 
,,„.  court  a1  ■•.  trial  term  instead  of  before  a  sheriff.102     In  such 
,  ease    the   judge  is  not  the  mere  assistant  of  the  sheriff  but 
eontrols   the    inquiry.103     En    an    action   for  personal  injuries, 
where  defendant  makes  default,  the  court  may  order  that  the 
sheriff  attend  and  execute  the  writ  of  inquiry  in  open  court 
u,llh  tne    judge  presiding,  and  that   the  .jury  be  drawn  from 
the  panel  of  jurors  then  in  attendance  at  a  regular  trial  term. 
The  writ  may  be  executed  by  a  deputy  or  under  sheriff  unless 
the  writ  itself  requires  the  sheriff  to  attend  in  person.1-     If 
.,    juror  i8  objected  to,   another  should  be  summoned  in  his 
,.lace.10G     Objections  to  jurors  must,  however,  be  made  open- 

xooArkenburgh  v.  Arkenburgh.  14  App.  Div    367    «N^Bnpj  892. 
Elsey  v.  international  R.  Co..  93  App.  Div.  115,  87  N.  Y.  Supp    28. 
Cazneau  v.  Bryant,  13  Super.  Ct.  (6  Duer)   668;   Joannes  v.  Fisk, 
26  Super.  Ct.  (3  Rob.)   710;  Dillaye  v.  Hart,  8  Abb.  Pr.  394. 
Ellsworth  v.  Thompson,  13  Wend.  658. 

Elsey  v.  International  R.  Co.,  93  App.  Div.  Ho,  87  N.  Y.  Supp.  28. 
Los  Tillotson  v.  Cheetham,  2  Johns.  63. 
Ellsworth  v.  Thompson,  13  Wend.  658. 
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h  Both   parties   may  subpoena   wil  orn 

i.\   the  sheriff  where  the  wril  >re  him  and  by 

the  clerk  of  the  court  where  the  wi  cnted  .-it  trial  term. 

Defendanl    maj  examine,   object    t..  evidence,    and 

,-,-j it .' "  bul  cannot  grn  e  e\  idence  tendio 

of  action,109  though   he   may   g  lence   in   mitigation   of 

(|,ii,  Defendanl   may  Bhow  the  value  of  the  pi 

converted.111     Defendanl  may  object  t<>  the  jurisdiction  of  the 

court  and  to  the  sufficiency  of  th mplainl  to  < 

cause  of  action.111     If  1  laim   but   no  reply, 

plaintiff,  on   taking  an   inquest,   must   deducl   the  amount   of 
the  counterclaim.11'    The  sheriff  Bhould   not   allow  tl 
mony  to  be  taken  in  other  submitting  the 

jury.1"     The  Bheriff  may  adjourn  th 

Inquisition.     The    inquisition  ■!    by   tl 

and  jurj   where  executed  by  the  Bheriff  but  tin-  jury  c 
s'p_ru  it  where  executed  al  the  trial  term. 

Form   of  writ   and    inquisition. 

The  People  of  thi 
To  the  Bheriff  of  the  count]  of 
Whereas,  In  an  action  brought  by  


107  Butler  v.  Kelsey,  i">  Johns.  ITT. 
treen  v.  Willis,  l  Wend 
Poster  \.  Smith,  i"  Wend. 
v.  Klpp,   l-  Sup<  :     I 
berl   v.  Rounds,  1 1   How.  Pr.   I 
where   its   dlrecl 
Thompson  v.  Lumley,  T  Daly,  Tl.  ."■"  How.  Pr 

Duffus  v.  I   Hun.  23,  15  N.  1     -  144. 

112  Pumpelly  v.  Villa-  Pr.  219. 

us  Potior  v.  Smith.  'J  How.  Pr.  262. 
m  Samuels  v.  Bryant,  i  Alb.  Law  .1   367;  Van  Waggenen  v.  M.  Donald, 

3  Wend.   178. 

..  Hunt,  3  N.  V.  Leg.  Obs.  77.    Th.'  Cad  endant 

cannot  be  present  at  the  assessment  of  damans  by  a  sheriffs  jury  is 
no  reason  for  postponing  it,  unless  it  also  appears  that  if  he  were 
present  he  could  give  evidence  tending  to  lessen  the  verdict,  and  that 
the  facts  which  it  is  proposed  to  prove  by  him  are  denied  by  plaintiffs. 
Samuels  v.  Bryant,  14  Abb.  Pr.  (N.  S.  i  442. 
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re  bad,  upon  the  due  personal  service  of  the 

and  complainl  thereto  opon  said thai  the  said 

r,  directing  the  plaintiffs  damages 
:  by  a  jury,  a  copy  of  th<  complaint  in 

tniand   >■  good  and 

ntly  Inquire  what  damages  the 
:  for  and  oo  a<  count  of  th< 

the 
by  virtu 

yOU 

rlt 

.    of  , 

erk.] 

,      |  ir . 

.   in   the  Baid 


*""■ 

thai 

"""""   "f 


■ 

:  year  al 

nff.J 

Form    of   return  to  be  endorsed   on  writ. 

.    the   inquisition    I 

[Signature], 
■  riff. 

Subsequent  procedure.     Where  8   referen r  writ   of 

foq  eted,  th art,  or  a  judge  or  justice  thereof, 

•   thai  the  report  or  inquisition  be  returned  to  the 

N     V.    p, 
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court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further 
action;  or  it,  or  they,  may,  in  its,  or  their,  discretion,  except 
where  special  provision  is  otherwise  made  by  law,  omit  that 
direction;  in  which  case  final  judgment  may  be  entered  by  the 
clerk,  in  accordance  with  the  report  of  the  referee,  or  for  the 
damages  ascertained  by  the  inquisition,  without  any  further 
application.118 

New  hearing  or  new  writ.     Where  a   reference,  or  a 

writ  of  inquiry,  directed  as  prescribed  in  section  1015,  or  sec- 
tion 1215  of  the  Code,  has  been  executed,  "either  party  may 
apply  for  an  order,  directing  a  new  hearing,  or  a  newr  writ  of 
inquiry,  upon  proof  by  affidavit,  that  error  was  committed,  to 
his  prejudice,  upon  the  hearing,  or  in  the  report,  or  upon  the 
execution  of  the  writ,  or  in  the  inquisition."117  It  serins 
that  this  method  of  review  is  the  only  way  in  which  the  as- 
sessment of  damages  can  be  reviewed.118  A  motion  to  set 
aside  the  writ  cannot  lie  made  until  the  writ  is  before  the 
court,119  but,  in  a  proper  case,  the  application  may  be  granted, 
after  judgment  has  been  entered,  in  which  case  the  judgment 
may  be  set  aside,  either  then  <>r  after  the  new  hearing,  or  the 
execution  of  the  new  writ,  as  justice  requires.120  Delay  in 
moving  may  be  fatal.1-1  The  affidavit  to  move  to  set  aside 
an  inquest  must  state  that  an  inquest  was  taken  by  default; 
the  clerk's  certificate  cannot  be  received  unless  a  copy  has 
been  served.1-2  The  motion  must  be  made  at  special  term, 
and  the  proof  must  be  by  affidavit. 

no  Code  Civ.  Proc.  §  1215;  Elsey  v.  International  R.  Co.,  93  App. 
Div.  115,  87  N.  Y.  Supp.  28. 

iit  Code  Civ.  Proc.  §  1232.  Grounds  for  setting  aside  report  of  ref- 
eree, see  ante,  §  1902. 

us  See  Bossout  v.  Rome,  W.  &  O.  R.  Co.,  131  N.  Y.  37. 

us  Abeel  v.  Woleott.  1  Caines,  250. 

1^0  Code  Civ.  Proc.  §  1232. 

i2i  Application  to  set  aside  irregular  inquest  not  to  be  granted,  if 
made  later  than  the  next  term.  McEvers  v.  Markler,  1  Johns.  Cas.' 
248,  Colem.  &  C.  Cas.  96.  So  of  seven  years.  Thorp  v.  Fowler,  5  Cow. 
446.  Delay  of  two  years  held  fatal.  Hendricks  v.  Carpenter,  1  Abb. 
Pr.   (N.  S.)   213,  25  Super.  Ct.   (2  Rob.)    625. 

122  Fink  v.  Bryden,  3  Johns.  244. 
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The  inquest  may  be  set  aside  because  of  the  admission  of 
improper  evidence,123  or  because  a  bystander  was  allowed  to 
mix  and  converse  with  the  jury.124  But  not  because  of  the  in- 
sufficiency of  the  evidence,125  nor  to  enable  a  party  to  pro- 
duce a  material  witness  where  it  is  shown  that  the  party 
was  guilty  of  gross  laches  in  his  effort  to  procure  the  attend- 
ance of  such  witness;120  nor  because  of  the  excess  of  parties, 
a  variance  or  the  improper  allowance  of  an  amendment;127 
nor  because  of  irregularity  in  summoning  the  jurors,  the  read- 
ing of  the  complaint  in  evidence,  or  excessiveness  of  damages 
where  the  evidence  is  not  disclosed  on  the  motion.128  Fur- 
thermore, the  inquest  should  not  be  set  aside  where  defend- 
ant's answer  is  bad,129  nor  where  the  court  is  not  fully  satis- 
tied  that  the  defendant  has  evidence  which  will  materially 
reduce  the  recovery.130 

Where  an  assessment  of  damages  by  a  sheriff's  jury  has 
been  set  aside  for  irregularity,  it  is  not  proper  that  the  second 
assessment  should  be  made  by  the  same  jury  which  made  the 
first  assessment.131 

<  2054.     Assessment  after  remittitur  from  court  of  appeals. 

Section  194  of  the  Code  provides  as  follows:  "Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  court  of  appeals  determines  that  no  error  was 
committed  in  granting  the  new  trial,  it  must  render  judgment 
absolute  upon  the  right  of  the  appellant;  and  after  its  judg- 
ment has  been  remitted  to  the  court  below,  an  assessment  of 

1:3  But  only  where  injustice  has  been  done.  Ward  v.  Haight,  3 
Johns.  Cas.  80;  Mankleton  v.  Lilly,  3  State  Rep.  421,  25  Wkly.  Dig. 
354. 

124  Woods  v.  Hart,  Colem.  &  C.  Cas.  447. 

126  Greenleaf  v.  Brooklyn,  F.  &  C.  F.  R.  Co.,  102  N.  Y.  96. 

126  O'Meara  v.  Interurban  St.  R.  Co.,  87  N.  Y.  Supp.  405. 

i2i  Burger  v.  Baker,  4  Abb.  Pr.  11. 

128  Jennings  v.  Asten,  12  Super.  Ct.  (5  Duer)  695,  3  Abb.  Pr.  373. 

129  Hunt  v.  Mails,  1  Code  R.  118. 

isoLeighton  v.  Wood,  17  Abb.  Pr.  177;   Code  Civ.  Proc.  §  1232. 
i3i  it  seems,  however,  that  a  new  panel  need  not  be  drawn.    Samuels 
v.  Bryant,  14  Abb.  Pr.  (N.  S.)  442. 
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damages,  or  any  other  pro< ding,  requisite  to  render  the  judg- 

men1  effectual,  may  be  had  in  the  Latter  court."    The  practice 

i,,  a  pr ding  to  assess  damages  in  Buch  cases  is  not  specially 

Laid  down  in  the  Code.182  The  assessment  must  be  in  thf> 
court  of  original  jurisdiction  which  proceeds  in  a  manner 
similar  to  the  taking  of  an  ordinary  inquest.  There  is  nofh- 
ing  which  compels  its  execution  a1  a  trial  term,  though  it  is 
better  to  so  execute  it  as  a  jury  is  there  already  provided. 
The  assessment  cannot  be  reviewed  by  a  motion  for  a  new 
trial  hut  the  proper  practice  is  to  move  to  set  aside  the  as- 
sessment. The  order  granted  thereon  is  appealable,  it  seems. 
to  the  appellate  division  but  no  further  appeal  can  be  take,, 
to  the  court  of  appeals.  Furthermore,  the  judgmenl  entered  on 
the  assessment  is  qo1  reviewable  on  appeal  on  legal  grounds.1 
The  motion  may  be  made  at  the  trial  term,1M  and  the  usual 
practice  is  to  make  the  motion  on  the  rendering  of  the  ver- 
dict on  the  minutes  of  the  curt  and  then,  if  an  appeal  is  de 
sired,  to  make  and  settle  a  case  and  exceptions.'-  The  ap- 
pellate division  may  direct  a  new  assessment  without  permit- 
ting plaintiff  to  accepl  a  reduced  verdict.18"  An  assessment 
of  damages  is  m»t  necessary  where  the  trial  court  lias  found 
the  amount  thereof  hy  a  reference  previous  to  the  appeal.1  : 

ART.   III.     OPENING. 

§  2055.     General  considerations. 

The  question  of  when  a  judgment  will  be  vacated  and  the 
procedure  thereon  have  been  already  considered  and  the  rules 
hitherto  Laid  down  apply  to  the  vacation  of  judgments  by 
default.  It  has  boon  deemed  advisable,  however,  to  separate- 
ly consider  rules  particularly  relating  to  the  opening  of  judg- 

132  Yaw  v.  Whitmore,  66  App.  Div.  317.  72  N.  Y.  Supp.  765. 

133  Bossout  v.  Rome,  W.  &  O.  R.  Co.,  131  N.  Y.  37. 

184,  138  Yaw  v.  Whitmore,  66  App.  Div.  317,  72  N.  Y.  Supp.  765. 
i36Lewin  v.  Lehigh  Valley  R.   Co.,  66  App.  Div.  409,  414,  72  N.  Y. 

Supp.  881. 

137  Wright  v.  City  of  Mt.  Vernon,  78  App.  Div.  467,  79  N.  Y.  Supp. 

894. 
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Hunts  by  default.188  The  opening  of  a  default  judgment  is 
not  identical  with  its  reversal  or  vacation  but  is  merely  a 
mode  of  allowing  the  defendant  a  hearing  on  the  merits,  since 
the  judgment  may  still  stand  as  a  security  for  the  fulfillment 
of  the  terms  imposed  on  the  applicant.189  The  giving  leave 
by  the  appellate  division,  upon  payment  of  costs,  to  apply  to 
the  court  below  to  open  a  default,  is  not  to  be  taken  as  an 
intimation  that  the  default  ought  to  be  opened.140 

§  2056.     Jurisdiction. 

Tin-  fad  that  a  county  court  has  acquired  jurisdiction  of 
the  person  and  property  of  a  Lunatic  does  not,  in  the  absence 
of  laches,  oust  the  supreme  courl  of  jurisdiction  to  open  his 
default.141 

S  2057.     Grounds. 

■ 

on  724  of  the  Code  which  authorizes  tin-  opening  of  a 
judgmenl  taken  through  "mistake,  inadvertence,  surprise,  or 
excusable  neglect"  of  the  party  against  whom  judgment  is 
entered  has  already  been  considered,142  but  the  power  to  open 
a  defaull  judgmenl  is  not  Limited  by  such  Code  section.148 

Absence  of  party.     The  absence  of  a   party,  as  where 

he  is  in   prison,1"  is  ground   for  opening. 

Illness  of  party.  The  illness  of  defendant,  under  spe- 
cial circumstances,  may  constitute  ground  for  opening  a  de- 
fault 

Right  of  defendant  who  has  not  appeared  to  defend  after  judg- 
ment where  service  is  by  publication,  see  vol.  1,  p.  781. 

PI.  &  Pr.  151,  note:   Appel  v.  Brooks,  54  State  Rep.  G3, 
24   X    V    Supp.  1"";    Abrani  French  Co.  v.  Marx,  8  Misc.  490,  28  X.   Y. 

Bupp 

Metropolitan  St.  R.  Co..  67  App.  Div.  459,  '■',  X.  Y.  Supp. 

981. 

ni  Ker.  X    Y.  Supp.  339. 

LSI    paragraph.     There  must,  however,  be  some 
ground  for  equitable  in-  Ingalls  v.  Merchants'  Xat.  Bank,  51 

App    Dlv.  305,  64  N.  Y    Supp.  911. 

1  v.  Romp.  W.  &  O.  R.  Co.,  12  Hun,  218. 
irey  v.  Browne.  67  H  -   X.  Y.  Supp 
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Infancy  of  defendant.     A  judgmenl   taken  by  default 


will  ii. >t  be  vacated  <>n  the  ground  thai  the  defendant  was 
Dot  of  age  at  the  time  of  said  judgmenl  and  that,  therefore, 
it  is  void,  but  the  proper  remedy  is  a  motion  to  open  the  default 
and  allow  the  defendant  to  come  in  and  defend. 

Absence  of  defendant's  attorney.     Judgmenl   may  be 

opemd  where  defendant's  attorney  has  failed  to  appear,1*1 
where   he  was  engaged    in   another   court,14'   or   was  sick.148 
But   a   refusal  to  open  a  default  judgment,  where  do  reason 

given  for  the  absence  of  defendant's  attorney,  will  not  be 
disturbed 

Ignorance  or  incompetency  of  counsel,  [gnorance,  in- 
competency, or  negligence  of  counsel  is  ground  for  opening 
a  defaull 

Fraud.     Fraud  and  collusion  in  obtaining  the  judgmenl 

is  ground  for  opening 

Discharge  in  bankruptcy.     A   defaull   may  be  opened 

on  terms  where  defendant  has  been  discharged  in  bankruptcy 
after  answer  and  before  the  rendition  of  judgment,  to  enable 
defendant  to  put  in  a  supplemental  answer  Betting  np  the  dis- 
charge. 

Mistake  of  clerk  in  entering  judgment.     It  seems  that 

if  interest  is  illegally  charged  in  a  judgmenl  by  defaull  entered 
upon  a  verified  complaint  by  the  clerk  without  application  to 
the  court,  defendant's  remedy  is  by  a  motion  to  excuse  the 
default  and  for  leave  to  defend,  which  if  granted,  will  enable 
him  to  offer  to  allow  judgmenl  for  the  amount  conceded  to  be 
due,  and  defend  as  to  the  rest.184 

neAppel   v.   Brooks.   54   State  Rep.   63,   24   N.  Y.   Supp.  100. 

i«  Atkinson  v.  Abraham.  7S  App.  Div.  498,  79  N.  Y.  Supp.  680. 

1*8  Fowler  v.  Hay,  1  How.  Pr.  40.  See,  also,  Kitson  v.  Blake,  39 
State  Rep.  45,  14  N.  Y.  Supp.  446. 

i«  Sheridan  v.  Kelly,  2  How.  Pr.  28. 

Greenberg  v.  Angerman,  S4  N.  Y.  Supp.  244. 

151  Gideon  v.  Dwyer,  17  Misc.  233.  40  X.  Y.  Supp.  1053;  Berkeley  v. 
Kennedy,  65  App.  Div.  613,  72  N.  Y.  Supp.  734.  See,  also,  Simon  v. 
Borden's  Condensed  Milk   Co..   84   X.  Y.   Supp.   476. 

is:  Hartigan  v.  Xagle.  11  Misc.  449.  32  X.  Y.  Supp.  220. 

isa  Kahn  &  Co.  v.  Casper,  51  App.  Div.  540,  64  X.  Y.  Supp.  83S. 

I-*  Bullard  v.  Sherwood,  85  X.  Y.  253. 
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Art.   III.     Opening. 


Greater  relief   than   demanded.     A"  default   judgment 

giving  greater  relief  than  that  demanded  should  be  set  aside.155 
And  it  seems  that  the  same  rule  applies  although  the  prayer 

for  relief  has  1 d  amended  unless  notice  of  such  amendment 

has  been  given  to  defendant.156 

§  2058.     Grounds  for  refusing. 

A  motion  to  open  a  default  should  nol   1-  granted   where 
leave  bo  to  do  was  granted  bnt  the  eourl  refused  to  set  aside 
the    judgment   whereupon   defendant   appealed,  several  ye; 
having  elapsed  and  plaintiff  having  died  in  the  meantime."7 

So  where  the  party  has  .1 ived  the  court,  it  may  refuse  to 

open  his  default.1  ■     And  a  default  will  oot  be  opened  merely 

permit  evidence  in  mitigation  of  dan  But  payment 

a  judgment  taken  by  default   is  not  a  bar  to  a  motion  to 

open  the  default.1'      The  denial  of  a  motion  to  set  aside  an 

inquest  does  do1  bar  a  motion  to  vacate  the  judgment  entered 

thereon.1*1 

The  old  rule  was  that  a  default  would  not  be  opened  to  Let 
i„  B  so-called  unconscionable  defense  rach  as  usury  or  the 
statute  of  limitations,1  -  but   rach  def<  re  not   now  dis- 

criminated against. 

S  2059.     Effect  of  stipulations  and  agreements. 

The  right  to  take  a  default  may  be  affected  by  stipulation. 
A  stipulation  oot  reduced  to  writing  may  1m.  Bet  up  to  ex< 

Andrews  v.  Monilawa,   8   Hun,  I  *  a  judgment  ma 

co  attacked.     Clapp  v.  McCabe,   L55  N.   V.  52 

v  v.  Borland.  15  Civ.  Proc.  R.   (Bro  judg- 

not  void.     Carr  v.  Sterling.  114   X.  Y.  558. 
ilennett,  30  State  Rep.  161,  8  N.  V    Supp.  808. 
.■11  v.  National  R.  &  X.  Co.,  20  App.  Div.  388.  4-;  X.  Y.  Supp. 

Havs  v.  Bern-man.  10  Super.  Ct.    (6  Bosw. )    • 

Arnold  v.  Xorfolk  &  X.  B.  Hosiery  Co..  47  State  Rep.  362,  47  X.  \. 

Supp.  957. 

v.  Bleistift.  31  Misc.  181,  63  X.  Y.  Supp.  974. 

v.  Fulton  Bank,  3  Wend. 
Ben.   U       v.  Arnoux.  85  Hun,  2S3.  32  X.  Y.  Supp.  9 
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a  defaull  bu1  doI  to  impeach  its  regularity.1"     The  Eacl  that 

;"1  inquest   was  taken  after  an  appointment  of  a  i ting  to 

compromise   is  a  Bufficienl   exeuse.1M     Bui    negotiations  for  a 

settlement,  without  an  express  agreement  to  suspend  proc 1- 

ings,  will  not  excuse  a  regular  defaull 

§  2060.     Who  may  move. 

A  judgmenl   entered  by  defaull   against   a  defendant  after 

service  of  the  summons  upon  i ther  person  having  a  Bome- 

what  similar  name  will  aot   be  Bel   aside  upon  motion  of  the 

latter,  as  such  judgment  cannot  l afor 1  against  him  and 

1"'  cannol    force   himself  into   the   record;  although    it   seems 
thai  the  defendant  might  move  to  sel  aside  the  judgmenl  on 
tin'  ground  that  he  had  doI  been  served  with  pro 
a  default  judgmenl  entered  against  "Zachariah"  I;.,  tin-  name 

Zachariah  having  I □  alleged  by  plaintiff  to  be  fictitious  and 

defendant's  Christian  name  unknown,  will  uot  !"■  vacated  on 
motion  of  "Zax"  B.(  for  failure  to  Berve  Bummons,  no  effort 
having  been  made  t'»  enforce  it  against  Zax.1M  But  an  int «>th1- 
ed  defendant  .nr.i inst  whom  ;i  judgmenl  was  taken  on  an  an- 
swer by  ;i  stranger  may  come  in  and  have  it  Bel  aside  on  mo- 
tion.169 The  persona]  representatives  of  ;i  deceased  defendanl 
againsl  whom  judgment  was  taken  by  defaull  in  his  lifetime 

may  aot   move  to  open  such  defaull  until  they  have  I ime 

]>;u-i  i.-s  to  the  action.170 

§  2061.     Time  for  motion. 
The  lapse  of  a  year  does  oo1  n ssarily  preclude  the  right 

' ■••  Wager  v.  Stickle,  3  Paige,  407. 

i '•••"•  Brevort  v.   Sayre.  Colem.  &  C.  Cas.    H9 

'""  Norton  v.  Kosboth,  Hopk.  Cb.   101. 

I'bam  v.  Colin.  14  Civ.  Proc.  R.   ( Brown-'  i    27. 
a  Meurer  v.  Berlin.  80  App.  Div.  294,  80  X.  V.  Supp.  240. 
"••Smith  v.  Jackson.  20  Abb.  X.  C.   422,   12  Civ.   I'roc.  R.   (Browne) 
128. 

"ophilipe   v.   Levy.   15   Civ.   Proc.   R.    (Browne)    68,    16    State   Rep. 
889,  3  N.  Y.  Supp.  664. 
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to  move,1"  bul  the  motion  may  be  denied  for  laches.172  Wait- 
ing, after  notice  of  assessment,  till  judgment  entered  on  an 
irregular  default,  before  moving  against  the  default,  is  a  waiv- 
er of  the  irregularity.171 

g  2062.     Notice  of  motion. 

Noti t  the  motion  should  be  given  the  judgmenl  creditor 

,,,-  his  su( Bsor  or  representative.     If  the  judgmenl  has  been 

i,  ootice  should  be  given  to  the  assignee.1"  it  based 
an  irregularity,  then,  of  course,  the  notice  must  Bpecify 
nieh  irregularity.  But  entering  judgment  by  defaull  after 
ice  of  an  answer  is  do1  a  mere  irregularity  within  the  rule 
requiring  an  irregularity  complained  of  to  be  specified.1"  If 
there  is  do  bearing  on  the  merits  oo  greater  relief  can  be  grant- 
ed than  th.it  soughl   in  the  notice  of  motion.1" 

g  20G3.     Motion  papers. 
The  motion  musi  be  based  on  an  affidavil  which  must  state 

thai   B   default   has  I n   taken,1"  and  se1    forth  the  excn 

for  not   pleading.        A  meritorious  defense  must  also  be  dis- 
closed 

!   Trunk    I:    I  174,  B   N     Y.   Bupp. 

Hun.    149. 

•■   Brown,   27   State   Rep.    1.   7   N.   Y. 

Drummond  v.  Man:  Stat(    Et<  p    L17,  IT 

N    y.  Bupp   974.     Four- 

W  Super.  Ct   (8  J.  &  B.)  541.     Laches 

,„,!  for  refusing  in  Lorslng  v.   Bisenberg,  5  Misc.  358,  25 

.    Norfolk  &  N    i'.    Hosiery  Co.,  47  State  Rep. 

'■ 
,,  ,    igher  v.  White,  5  N    v    l.  >0. 

9  Civ.  Proc.  R.  (Browne)    JS. 

hen,  21   Hun. 

N.  Y.  Bupp.  1017. 

pike  v.  Power,  1  How.  Pr.  I 

McKlnstry   v.   Edwards    2  Johns.  Caa    113;   Johnson  v.  Clark.  6 

\\  end.  517.  _      ,  „ 

.,.   v     Fil.  21  J.  ft  S.)    524;    Randall  v. 

Rep.  155,  U  N.  Y.  Bupp.  631;   Devlin 
V    Bupp.  523. 
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Affidavit  of  merits.     In  all  cases  where  the  application 

to  vacate  a  judgment  is  not  based  on  want  of  jurisdiction  or 
irregularity  but  upon  something  presented  as  an  "excuse" 
by  the  defendant,  he  musi  make  an  affidavit  of  merits.180 
Failure  to  serve  an  affidavit  of  merits  is  not  fatal,  however, 
where  the  summons  was  accompanied  by  a  notice  that  on  de- 
fault a  money  judgment  for  a  specified  sum  would  be  taken 
and  judgment  is  entered  against  defendant  on  a  complaint 
charging  fraud  and  he  is  subsequently  arrested  .>n  ;)  body 
execution,  especially  where  defendant  concedes  the  debt  to 
be  due  and  unpaid.181  In  short,  an  affidavit  of  merits  is  not 
required  where  the  court  has  no  discretion  but  must  vacate  the 
judgment  as  a  matter  of  right.182  The  affidavit  of  merits  can- 
not be  controverted183  in  so  far  as  the  merits  are  concerned.184 

Copy  of  proposed  answer.     The  papers  must  contain  a 

copy  <>!'  the  proposed  answer.188 

180]  Black.  Judg.  423;  Stewart  v.  McMartin,  2  How.  Pr.  38;  Popkin 
v.  Friedlander,  23  Misc.  475,  51  N.  Y.  Supp.  398;  Davis  v.  Solomon, 
25  Misc.  695,  56  N.  Y.  Supp.  80;  Gold  v.  Hutchinson.  26  Misc.  1,  55 
N.  Y.  Supp.  575.    Contents  of  affidavit  of  merits,  see  vol.  1,  p.  5G1. 

isi  Morris  v.  Kahn,  31  Misc.  25,  62  N.  Y.  Supp.  1040. 

is2  American  Audit  Co.  v.  Industrial  Federation,  84  App.  Div.  304,  82 
N.  Y.  Supp.  642. 

issHanford  v.  McNair,  2  Wend.  286;  Gideon  v.  Dwyer,  17  Misc.  233, 
40  N.  Y.  Supp.  1053. 

is4  The  rule  that  counter  affidavits  of  want  of  merits  cannot  be  ad- 
mitted to  disprove  an  affidavit  of  merits  is  confined  to  the  point  of 
controverting  the  merits.  Where  excuse  is  alleged  for  presenting 
an  affidavit  made  by  attorney  or  agent,  plaintiff  may  present  affidavits 
to  show  that  the  excuse  is  false  or  frivolous.  Johnson  v.  Lynch,  15 
How.  Pr.  199. 

issMaguire  v.  Maguire,  75  App.  Div.  534,  78  N.  Y.  Supp.  312;  Allen 
v.  Fowler  &  Wells  Co.,  45  App.  Div.  506,  61  N.  Y.  Supp.  325;  Richardson 
v.  Sun  Printing  &  Pub.  Ass'n,  20  App.  Div.  329,  46  N.  Y.  Supp.  814; 
Powers  v.  Trenor,  3  Hun,  3,  5  T.  &  C.  231;  Weston  v.  McCormick,  3 
Month.  Law  Bui.  11;  Sutherland  v.  Mead,  80  App.  Div.  103,  80  N.  Y. 
Supp.  505;  Schumpp  v.  Interurban  St.  R.  Co.,  81  App.  Div.  576,  81  N.  Y. 
Supp.  366.  This  rule  applies  equally  well  where  the  moving  party  is 
the  city  of  New  York.  Meyer  v.  City  of  New  York,  80  App.  Div.  584, 
80  N.  Y.  Supp.  774.  That  it  is  not  necessary  in  certain  cases,  'see  Carey 
v.  Browne,  67  Hun,  516,  22  N.  Y.  Supp.  521. 
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g  2064.     Hearing-. 

Where  the  averments  of  the  proposed  answer  show  a  case 
entitling  the  moving  defendant  to  relief,  and  there  is  no  im- 
putation upon  the  good  faith  of  the  application,  the  court  will 
not  consider  or  pass  upon  the  weight  of  the  proof.180  So  the 
question  whether  the  complaint  states  a  cause  of  action  will 
not  be  considered.187 

Reference.     A  reference  to  take  proof  is  often  ordered 

where  the  affidavits  ;ire  conflicting.188 

Burden   of   proof.     The    burden    of   establishing    good 

fail  h  is  on  the  moving  partj 

Discretion  of  court.     The  opening  a  default  is  a  mat- 

ter  of  Eavor  and  qoI  of  right,190  bu1  it  is  ;ilmost  a  matter  of 
course  on  defendanl  swearing  t<>  merits  and  paying  costs.191 
The  discretion  will  nol  ordinarily  be  interfered  with  on  appeal 
except  in  case  of  clear  abuse.192 

§  2065.     Imposing  terms. 

The  order  may  impose  terms,198  which  terms  are  in  the  dis- 
cretion  of  the  court.1"  Although  it  is  usual,  in  setting  aside 
;i  regular  judgment,  to  condition  the  order  upon  payment  of 
the  ensts  incurred  in  entering  the  judgment,  yet  where  ;i  judg- 
ment w;is  obtained  by  defaull  in  consequence  <>f  ,-i  misappre- 
hension <>t'  the  defendant's  attorney,  and  on  the  defendant's 
motion  to  vacate  it   his  affidavits  that  there  was  no  cause  of 

i-eKing  v.  Sullivan,  31   App.  Div.  549,  52  N.  Y.  Supp.  130. 
isTCroden  v.  Drew,  10  Super.  Ct.   (3  Duer)    652. 
i«8  Kinney  v.  Meyer,  32  State  Rep.  545,  10  N.  Y.  Supp.  448;   Dovale 
v.   Ackerman,  27  State  Rep.  895,  7  N.  Y.  Supp.  833. 

Affidavit  of  merits  is  not  of  itself  sufficient.     Deane  v.  Loucks,  58 
Hun,  555,  12  N.  Y.  Supp.  903. 

Henry  Huber  Co.  v.  Soles.  12  Misc.  548,  34  X.  Y.  Supp.  17. 
"1  Quinn  v.  Case,  2  Hilt.  467;   Commissioners  of  Excise  v.  Hollister, 
2  Hilt.  588. 

See  O'Meara  v.  Interurban  St.  R.  Co.,  87  N.  Y.  Supp.  405. 
193  Gerard  v.  Gerard.  2  Barb.  Ch.  73. 

rackson  v.  Brunor,  16  Misc.  294,  38  N.  Y.  Supp.  110;   Flannery  v. 
James,  18  Wkly.  Dig.  557. 
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action  were  qo1  denied  by  the  plaintiff,  the  judgmenl  was 
vacated,  with  costs  of  motion.193  Costs  should  qo1  be  di- 
rected to  abide  the  event.198  Besides  the  payment  of  costs  it 
has  been  held  proper  to  require  an  immediate  reference  and 
a  speedy  trial,197  or  a  stipulation  that  in  case  of  the  death  of 
plaintiff  his  testimony  taken  on  the  inquest  be  read  on  the 
trial;198  bu1  requiring  a  trial  on  a  printed  case,199  or  a  waiver 

of  tin-  righl  i"  appeal,200  or  a  stipulation  to  stay  the  proc 1- 

ings  on  a  judgmenl  recovered  by  defendant  againsl  plain- 
tiff,203 have  been  held  improper.  So  the  interposing  of  speci- 
fied defenses  should  not  be  barred.202  Bu1  security  Eor  costs 
may  be  required  in  a  case  where  security  may  be  ordered.203 

Defendant  may  refuse  to  accepl  the  order,  and  allow  the 
judgment  to  stand,  or  may  appeal  from  so  much  of  the  order 
as  imposes  a  condition.204 

If  defendant  does  not  serve  the  order  or  pay  the  costs  im- 
posed as  a  condition,  judgment  by  default  may  be  entered  in 
disregard  of  the  order.208 

Requiring  undertaking.  It  is  common  practice  to  re- 
quire a  bond  or  undertaking  to  secure  any  judgment  recov- 
ered.206 

195  Kane  v.  Demarest,  13  How.  Pr.  465. 

i9o  Richardson  v.  Sun  Printing  &  Pub.  Ass'n.  20  App.  Div.  32:'.  16 
N.  Y.  Supp.  814. 

197  Delany  v.  Delany.  2  T.  &  C.  530. 

i9s  Sweet  v.  Metropolitan  St.  R.  Co.,  18  Misc.  355.  41  X.  Y.  Supp.  549. 

i99Hinz  v.  Starin,  25  State  Rep.  329,  6  N.  Y.  Supp.  165. 

200  Fuchs  &  L.  Mfg.  Co.  v.  Springer  &  Welty  Co.,  15  Misc.  443,  37 
N.  Y.  Supp.  24. 

201  Mumford  v.  Sprague,  11  Paige,  438. 

202  Horn  v.  Brennan,  46  How.  Pr.  479;  Bank  of  Kinderhook  v.  Gifford, 
40  Barb.  659. 

-"  •  McGilivray  v.  Standard  Oil  Co.,  6  State  Rep.  868;  Thayer  v. 
Mead,  2  Code  R.  18. 

204  Delany  v.  Delany,  2  T.  &  C.  530.  Compare,  however,  Gale  v.  Ver- 
non. 6  Super.  Ct.   (4  Sandf.)   709. 

205  McGaffigan  v.  Jenkins,  1  Barb.  31. 

2ocHornthal  v.  Finelite,  60  State  Rep.  838,  29  X.  Y.  Supp.  686;  Dud- 
ley v.  Brinck,  8  Misc.  76,  28  X.  Y.  Supp.  527;  Duncan  v.  Western 
Union  Min.  Co.,  2  City  Ct.  R.  405.     Giving  of  bond  held  unnecessary. 
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to  require  tin-  judgment  entered  to  stand  as  security,207  but 
not  where  the  judgment  is  s.-t  aside  because  prematurely  en- 
tered.208 Furthermore,  it  is  severe  and  unusual  to  impose  pay- 
ment of  costs  of  tin-  action  and  also  that  the  judgment  stand 
rarity  unless  the  Litigation  is  beinj  continued  in  bad 
faith 

A  judgment  by  default  for  plaintiff  allowed  to  stand  as  se- 
curity  when  «  >i»<h.m1  ;is  far  as  to  permit  defense  "ii  merits  must, 
although  followed  by  .i  1 1 « 1  *_r 1 1 1 ♦  - t 1 1  I'm-  plaintiff  on  tin'  merits, 
remain  of  record  unimpaired  until  tin-  judgment  entered  upon 
tin-  verdict  has  been  paid,  reversed,  or  in  some  legal  form  re- 
moved From  th''  docket.2  It'  the  judgment  has  been  docket- 
ed, tin-  li-'ii  continues.211  Execution  cannot  issm-  thereon,212 
and  it  follows  that  no  action  '-.'in  be  brought  tln-reon.213  Such 
;i  judgmenl  does  not  determine  any  right  of  th''  parties  in  the 
action  but  exists  merely  ;is  a  security.2"  Plaintiff,  on  suc- 
ceeding,  may  « * 1 1 1 •  - 1-  ;i  new  judgmenl  notwithstanding  tin-  first 
remains  on  th'-  reeor< 

Glk-kman  v.  Loew,  29  App.  Div.  4 7 n .  "1  X.  Y.  Supp.  1"7S.     Construction 
of  undertaking.     Caponigri  v.  Cooper,  7"  App.   Div.   124,  71  X.  V 
1 1 1 6. 

Nitchie  v.  Smith,  2  Johns.  Cas.  286;  Selover  v.  Forbes,  22  How. 
Pr.  477.  On  opening  default,  where  the  action  would  have  abated  by 
the  death  of  defendant,  and  there  had  been  delay  in  moving  anew,  the 
judgment  should  remain  as  security,  rather  than  an  undertaking  be 
filed  by  defendant.  Hart  v.  Washburn,  42  State  Rep.  44".  17  X.  Y.  Supp. 
85. 

-  -  Sates  v    Guthrie,  111*  X.  Y.  420. 

Brownell   v.   Rushman,   11   Reporter,   584. 
Negley  v.  Counting-Room  Co.,  2  How.  Pr.    (X.  S.)    237. 
-ii  Holmes   v.   Bush,    35    Hun.    637;    Hansee   v.   Fiero,    25   Abb.    X.    <". 
4»..  10  X.  Y.  Supp.  494. 

Ford   v.  Whitridge,  9  Abb.  Pr.  416. 

-  MacDougall  v.  Hoes.   27   Mis  •    X.   Y.   Supp.   209. 

- m  Mott   v.   Union    Bank,    21    Super.   Ct.    (8    Bosw.)    591;    Holmes   v. 
Rogers,  18  State  Rep.  652.  2  X.  Y.  Supp.  501. 

Mott  v.  Union  Bank,  21  Super.  Ct.  (8  Bosw.)   591. 
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Art.   III.     Opening. 


§  2066.     Validity  of  stipulations  by  attorney. 

Counsel  employed  to  argue  a  demurrer  who  suffers  defaull 
has  qoI  implied  authority  to  stipulate,  in  order  to  procure  the 
opening  of  the  default,  thai  the  decision  on  the  demurrer  should 
be  final.-'10  And  an  oral  agreement  by  an  attorney  to  pay  ai  y 
judgment  plaintiff  may  recover,  made  as  a  condition  of  open- 
ing a  default  taken  without  the  attorney's  fault,  and  of  waiv- 
ing costs,  is  within  the  statute  of  frauds  and  not  legally  en- 
forceable.217 

2i6  Baron  v.  Cohen,  62  How.  Pr.  367. 

217  Lippmann  v.  Blumenthal,  29  Misc.  335,  60  N.  Y.  Supp.  510. . 


CHAPTER  III. 
JUDGMENT  BY  CONFESSION. 

Nature  of  proceeding,  §  2067. 

Purposes  for  which  judgment  may  be  confessed,  §  2068. 

Who  may  confess  judgment,  §  2069. 

Married  women. 

Trustee. 

Public  officer. 

Executors  and  administrators. 

Person  under  arrest. 

Joint  debtors. 

Insolvent  corporation. 

Statement,  5  2070. 
Signature. 

Verification. 

Amendnu  nt 

Entry  of  Judgment,  S  2071. 

Judgment  roll. 

Docketing  and  enforcement. 

Execution  where  judgment  is  not  all  due. 

Vacating  the  judgment    I  2072. 

Who  may  move. 

Grounds. 

Time  for  motion. 

Notice  of  motion. 

Order. 

Collateral  attack.  B   -"T:; 

§  2067.     Nature  of  proceeding. 

A  judgmenl  by  confession  is  entered  without  summons,  com- 
plaint, or  appearance,  and  without  the  intervention  of  the 
court  or  even  an  attorney  and  vdthoul  proof  of  .-my  authority 
from  tli-  defendant  except  that  inferred  from  his  signature 
to  the  statement. 

<  2068.     Purposes  for  which  judgment  may  be  confessed. 
A  judgment  by  confession   may  1m-  entered  without  action, 
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either  for  money  due  or  to  become  due,  or  t<>  secure  a  person 
againsl  contingenl  Liability  in  behalf  of  the  defendant,  or 
both.1  Thus  a  judgmenl  may  !"•  confessed  to  Becure  Future 
advances,2  or  to  Becure  future  indorsements,1  <>r  to  secure  the 
performance  of  an  executory  contract.*  Bui  judgmenl  can- 
qo1  be  confessed  for  a  tort,8  such  as  trespass  A  judgment 
cannol  be  confessed  to  one  person  to  Becure  him  and  also  ;is 
trustee  for  another,  as  againsl  subsequenl  creditors  of  the 
third  person.7 

§  2069.     Who  may  confess  judgment. 

[nasmuch  as  the  confession  <>f  judgmenl  is  in  the  nature  <>t' 
security  for  a  debt,  it  is  held  thai  neither  an  infant,'  ;i  lunatic,8 
nor  an  habitual  drunkard,10  can  confess  judg at. 

Married  women.  A  married  woman  may  confess  judg- 
ment.11 Prior  to  L897,  ;i  married  woman  could  confess  judg- 
menl only  if  the  debl  was  contracted  for  tin-  benefil  of  her 
separate  estate  or  in  the  course  <>!'  any  trade  or  other  business 
carried  <>n  by  her  on  her  sole  and  separate  ai ant. 

Trustee.     A  trustee  cannol  confess  .1  judgmenl  bo  as  to 

bind  tin'  estate.18 

Public  officer.  It  seems  thai  a  public  officer  may  con- 
fess judgmenl  in  his  official  capacity 

Executors  and  administrators.  An  executor  or  admin- 
istrator may  confess  judgment.14 

i  Code  Civ.   Proc.    §    L273. 

^  Cook  v.  Whipple.  55  X.  Y.  150;   Wilder  v.  Fondey,  4  Wend.  100. 

3  Brinkerhoff  v.  Marvin.  5  Johns.  Ch.  320. 

*  Cook  v.  Cressy.  T   Alb.   Law  .1.   141. 

sBurkham  v.  Van   Saun.  14   Abb.   Pr.    (X.   S.)    163. 

eBoutel  v.  Owens,  4  Super.  Ct.   (2  Sandf.)   655. 

■  Marks  v.  Reynolds.  12  Abb.  Pr.  403. 

s  Bennett  v.  Davis.  6  Cow.  393;  L'Amoureux  v.  Crosby.    2   Paige,    122. 

o  Loomis  v.  Spencer,  2  Paige.  153. 

io  L'Amoureux  v.  Crosby,  2  Paige,  422. 

ii  Code  Civ.  Proc.  §  1273. 

12  Mallory  v.  Clark,  20  How.  Pr.  418. 

is  Gere  v.  Cayuga  County  Sup'rs.  7  How.  Pr.  255. 

i*  Lawrence  v.  Bush,  3  Wend.  305.     But   they  cannot  give  a  prefer- 
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Who   May   Confess  Judgment. 

Person  under  arrest.     A  prisoner  in  custody  under  ar- 


resl  cannot  confess  a  valid  judgmenl  to  satisfy  the  claim  for 
which  he  was  arrested. 

Joint  debtors.     One  or  more  joint  debtors  may  confess 

a  judgmenl  for  a  joint  debt,  due  or  to  become  due.  Where 
all  the  joint  debtors  do  not  unite  in  tin-  confession,  the  judg- 
menl  must   1 otered  and  enforced  against   thos ily  who 

confessed  it:  and  it  is  no1  a  bar  to  an  action  againsi  ;ill  the 
joint  debtors,  upon  tin-  Bame  demand.1'  This  Code  provision 
should  !"•  liberally  construed."     <  me  joint   debtor  may  con- 

i  judgmenl  upon  ;i  joint  debt,  bo  as  to  !"■  •  •  1 1 !** » r - 1  against 

his  individual  property,  but  judgment  againsi  all  cannot  be 
entered  on  i he  confession  of  oni 

Insolvent  corporation.     A    corporation    cannot    confess 

judgmenl  after  it   has  petitioned  for  its  dissolution.10 

g  2070.     Statement. 

A  written  statement  must   be  made  to  the  following  effect: 

1.  It  must  Btate  the  simi  I'm-  which  judgment  may  be  entered 
ami  authorize  the  entry  of  judgment   therefor. 

2.  If  the  judgment  to  be  confessed  is  t'"i-  money  due  or  to 
me  due,  it  must  stat  ly  tin-  facts  out  of  which  the 

debt  arose;  and  must  show  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due. 

3.  If  the  judgmenl   to  be  confessed  is  for  the  purpose  of 

Watch  Co.  v.  Hbdenpyl,  Gl   Him, 
L6    N.    V.    Bupp.   337. 

v.  Owens,  4  Sup' 
3  ..rni.  1   Wend.  37. 

oer  to  con- 
see  l"  Abb.  Cyc  I 
Kantrowitz  v.  Kulla.  L3  I  R.   (Browne)   7t.  20  Abb.  N.  C. 

i*  Tripp  v.  Saunders,  59  How.   Pr.  379;   Schneider  v.  Levy,  l   Month. 

Bui.  l!'.     A  creditor  Beekiug  in  a  court  <>f  equity  to  maintain  his 

right   to  enforce   securities   uiven  to   him   has  not   his  equitable  rights 

;    by  taking  a  judgment  by  confession  against  one  of  the  joint 

Ington  Paper  Co.  v.  O'Dougi.  Hun.  79. 

io  Code  Civ.  Proc.  J   2430.     See.  also,  4  Abb.  Cyc.  Dig.  246-248. 

N.  V.  Prac— 181. 
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securing  the  plaintiff  againsl  a  eontingenl  Liability,  it  must 
state  concisely  the  facts  constituting  the  Liability;  and  must 
show  that  the  sum  confessed  therefor  does  not  exceed  the 
amounl  of  the  liability.20  The  object  of  the  statute  in  requir- 
ing a  detailed  statemenl  is  to  inform  other  creditors  of  the 
dealings  ou1  of  which  the  indebtedness  arose  so  that  they  can 
ascertain  by  proper  inquiry  whether  the  indebtedness  is  real 
or  fictitious.  In  other  words,  it  is  to  enable  an  interested 
party  to  ascertain  whether  the  confession  is  "accurate,  hon- 
est, and  bona  fide."-1  It  follows  that  the  statement  may  be 
insufficient  if  attacked  by  other  judgment  creditors  and  yet 
sufficiently  certain  to  render  the  judgment  valid  as  between 
the  parties  thereto.22  There  is  questionable  dicta  to  the  effect 
that  the  statement  is  sufficient  if  it  states  tacts  which  would 
be  sufficient  if  stated  in  a  complaint.23  There  is  no  distinction 
as  to  the  particularity  of  statement  required,  between  a  con- 
fession to  the  original  creditor,  and  to  an  assignee  of  the  de- 
mand.24 

The  facts  to  be  stated  are  the  general  facts  ou1  of  which  the 
debl  arose,  sufficient  to  identify  the  transaction.25  The  con- 
fession should  be  for  a  certain  and  specified  sum.26  The  spe- 
cificness  of  a  bill  of  particulars  is  not  required,27  and  it  is 
not  necessary  to  state  the  amount  of  the  indebtedness  if  it 
may  be  inferred  from  the  statement  that  the  sum  confessed  is 

20  Code  Civ.  Proc.  §  1274. 

-1  Wood  v.  Mitchell,  117  N.  Y.  439. 

22  Robinson  v.  Hawley,  45  App.  Div.  287,  61  N.  Y.  Supp.  138. 

23  Mather  v.  Mather,  38  App.  Div.  32,  55  N.  Y.  Supp.  973;   Fuller  v. 
Straus,  44  App.  Div.  348,  353,  60  N.  Y.  Supp.  917. 

24  Claflin  v.  Sanger,   11  Abb.  Pr.   338. 

2"  McDowell  v.  Daniels,  38  Barb.  143;  Acker  v.  Acker,  1  Abb.  Dec.  1.1 
Keyes,  291. 

20  Nichols  v.  Hewit,  4  Johns.  423. 

2"  It  is  enough  that  the  nature  and  consideration  of  the  debt  con- 
fessed, the  time  in  which  it  accrued,  and  that  it  is  due  and  unpaid,  are 
concisely  stated;  and  the  character  and  dates  of  particular  items  need 
not  be  given.  Gandall  \-  Finn.  2  Abb.  Dec.  232.  1  Keyes,  217,  33  How 
Pr.  444. 
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Statement. 

justly  due.28  So  it  is  not  necessary  to  state  in  terms  that 
the  amount  "is  due  or  to  become  due"29  nor  that  the  indebt- 
edness has  not  be<  n  paid  or  discharged.30  If  the  confession  is 
for  goods  sold  and  delivered,  the  statement  need  not  state  in 
detail  the  kind  and  quality  of  the  goods  purchased,31  nor,  it 
seems,  the  exact  time  when  the  indebtedness  was  created,32 
oor  se1  forth  an  exact  copy  of  the  items  of  the  account,33  but 
it  is  not  sufficient  to  merely  allege  a  debt  for  goods  sold  and 
delivered  without  in  any  way  showing  the  nature  of  the  goods 
or  their  value.3*  A  confession  for  money  loaned  is  sufficient 
where  the  statement  specifies  the  time  of  the  loans,  the  items. 
the  promise  to  pay,  and  the  failure  to  pay:"'  but  absence  of 
factj  the  time   of  the  loan  is  fatal.30     If  the  accounts 

have  been  adjusted,  however,  it   is  sufficient  to  merely  state 
the  adjustment,  the  agreement  to  pay,  and  the  failure  to  pay.37 
If  the  confession  is  on  a  promissory  note,  the  statement  must 
forth   the    facts   out    of   which   the    indebtedness   arose,38 

--Curtis  v.  Corbitt,  -~>  How.  IT.  58;  Clements  v.  Gerow,  1  Abb.  Dec 
37u,  l  Keyea,  297. 

Lanning  v.  Carpenfc  r,  _"  N.  Y.  1 17. 
Healj    v.   Preston,  14   How.   IT.  20;    Mott  v.  Davis,  15  How.  Pr.  67. 
3-- Delaware  v.  Ensign,  21  Barb.  85;  Harrison  v.  Gibbons,  71  N.  Y.  58. 

Nfeosbaum  v.  Keim,  _t  N.  V.  325. 
m  Bradley  v.  Glass,  20  App.  Div  200,  16  N.  Y.  Supp.  790;  Blackmer  v. 
Greene.  20  app.   Div.  532,  47   N.  Y.  Supp.  113. 

as  Miller  v.  Kosch.  74  Hun.  50,  26  N.  Y.  Supp.  183. 

3tebbinfl  v.  Methodist  Episcopal  Church,  12  How.  Pr.  410.  A 
statement  that  money  "was  lent  and  advanced  at  divers  times  from 
the  1st  Dec,  1853,  to  date,"  is  insufficient.  Davis  v.  Morris,  21 
Barb.  152.  A  statement  in  a  confession  of  judgment  as  follows:  "This 
confession  of  judgment  is  for  a  debt  now  justly  due  to  the  said  plaintiff 
from  me  arising  from  the  following  facts,  viz.,  the  said  sum  of  $5,000 
is  a  balance  due  to  said  plaintiff  of  various  sums  of  money  loaned  and 
advanced  by  him  to  me,  the  said  defendant,  during  a  period  from  about 
July  1,  1886,  to  date,  and  includes  interest  upon  such  loans  and  ad- 
vances to  this  date,"  is  not  sufficient.  Wood  v.  Mitchell,  117  N.  Y.  439. 
ritten  v.  Vredenburgh.  151  N.  Y.  536. 
Merely  describing  the  note  is  insufficient.  Chappel  v.  Chappel,  12 
N.  Y.  215;  Combs  v.  Bowen,  20  Wkly.  Dig.  57.  Stating  that  the  note 
was  given  "on  settlement  of  accounts."  at  a  specified  date,  is  insuffi- 
cient.    Dunham  v.  Waterman,  6  Abb.  Pr.  357,  17  N.  Y.  9.     A  statement 
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though  it  ia  qo1  necessary,  in  addition  t<>  stating  the  nature 
of  the  dealings  oul  of  which  the  consideration  arose,  to  state 
all  the  particular! 

A  confession  to  secure  againsl  contingenl  Liability,  ;is  in- 
dorser  on  notes,  need  nol  State  the  date,  t im.-  t«>  run,  amount, 
and  place  of  payment  of  •  • ; i« •  1 1  note  indorsed  by  the  plaintiff.40 

of  confession  of  judgment,  which  nerally  thai   the  Judgment 

was  on  a  aote  given  for  g is  Bold  and  delivered  la  Insufficient    Mood; 

v.  Townsend,  ::  Abb.  Pr.  en1  without  Baying  huw  much 

Nut  Is  Invalid  as  againsl  creditors,  it  is  qoI  enough  to  state  the 
evidence  of  a  demand  bul  the  facts  In  which  it  originated  must  be 
stated.    Flour  City  Nat  Bank  v.  Doty,  n   Han,  ! 

•  Acker  v.  Acker,  i  Abb.  Dec.  I;  McDowell  v.  Daniels,  88  Barb  148 
\  confession  of  Judgment  which  contained  tl  ment  that  prior  to 

a  date  specified  w.  was  Indebted  to  M,  for  money  loaned;  that  <»n  'hat 
date  they  Bettled  and  adju  amount  due  at  |250,  for  which  W. 

gave  his  note  bearing  date  thai   day  and   -  to  her  order,  and 

opy  of  the  qoI  transfer  to  the  Judgment 

creditor,  was  sufficient  Wild  v.  Porter,  22  App.  Dlv  179,  17  N  v 
Supp.  1036.    The  Mather,  88  App  N    J 

Supp.  '.'7."..  holding  thai  II  Is  not  ir  what  the  d 

were  given  except  the  general  statement  that  the  not<  given  for 

money  loaned  and  in-  ins.  bow<  arry  the  rule  further 

than  the  other  cases,  a  confession  of  judgmenl  by  the  Indorser  of  a 
note,  after  the  usual  i-  ited:     "Which  note  was  duly  discounted 

at   said   hank,  after  having  i a   indorse, i  by  me;    said   note  wa 

maturity  not  paid,  and  was  thereupon  discounted,  and  now  remains 
wholly  unpaid,  and  there  is  now  duo  from  mo  theroon  to  said  plaintiff 
the  sum  of  880.88.  And  the  sum  confessed  therefor  is  justly  d 
Held  to  make  oul  a  sufficient  statement  of  the  "facts  out  of  which  the 
debt  arose."  the  words  "duly  discounted"  being  Intended  for  "duly 
protested."  First  Nat  Bank  of  Camden  v.  Carleton,  43  App.  Dlv.  6,  59 
N.  V.  Supp.  635. 

*o Hopkins  v.  Nelson,  2  J  N.  V.  518;  Healy  v.  Preston,  U  How.  Pr.  20. 
The  consideration  need  not  be  stated,  nor  the  fact  that  the  notes  had 
been  discounted.  Marks  v.  Reynolds.  12  Abb.  Pr.  403.  Stating  the 
confession  to  be  "for  the  plaintiff  assuming  the  payment  of  a  specified 
sum,"  at  a  bank  named  on  the  day  of  the  date  of  the  confession,  by 
which  a  note  made  by  the  defendant,  and  payable  at  the  bank,  de- 
scribing it  by  amount,  date,  and  parties,  was  paid  and  taken  up.  Is 
sufficient.  Lanning  v.  Carpenter,  20  N.  Y.  447:  Ely  v.  Cooke.  28  X  Y. 
365.  But  a  judgment  confessed  to  secure  a  contingent  liability  on  a 
guaranty  should  be  set  aside  on  motion  of  a  subsequent  judgment  cred- 
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Statement. 

A  schedule  may  be  annexed  to  aid  the  statement,41  but  the 
"ii  of  one  referred  to  in  the  statement  ;is  annexed  will 
not  invalidate  tin-  judgment  where  the  statement  is.  of  itself, 
sufficiently  speci 

Mere  defects  in  the  statement  «!<>  not  invalidate  tin-  judg- 
ment as  between  the  parties  thereto.4*     Defects  in  the  state- 
ment render  the  judgment  voidable  but  Dot  void.44 
Signature.     The  statement  must   ;  d  by  the  de- 
but the  party'             ription  \<>  the  affidavit  added 
to  \w>  Btatemenl                                                     tatement 

Verification.     The  :it    must    I"-   verified   by   the 

oath  of  the  •  til   t<>  th<  that  the  mattei 

ifficient  that 

the  pari  jsion  to  be 

qo  relation  to  the  juris- 
Lii  "!•  the  authority  of  the  clerk  to  enter  judg- 

ow  the  particu- 

e.  B-i  jl1 
who  are  the  parties  to  it.  or  th«j 

a  liability  as  th>  int  la  bound  to 

\.l>.   Pr.   419,  IT 

X.  Y. 

Pr.    i  X.    S. 

I  I 

>r    the 

• 

•ilcraft 
•■that  thi  in  the 

To  .say  that 
■ 

61.     It 
seems,  however,  that  the  sta-  I  as  again-  tor  though 

■ 
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ment.  Its  only  purpose  is  to  protecl  creditors  from  judg- 
ments fraudulently  confessed  by  an  insolvent  debtor,  and  if  it 
be  not  confessed  in  conformity  with  the  provisions  of  the  Code, 
it  is  not  absolutely  void,  but  voidable  ;it  the  instance  of  certain 
creditors  only.49    The  verification  is  amendable.50 

Amendment.     The    statemenl     is    amendable51    except 

where  tin1  confession  was  with  intent  to  defraud  other  cred- 
itors.''-' The  court  has  "power"  to  allow  "mine  pro  tunc" 
an  amendment  where  the  statement  is  insufficient  hut  a  re- 
fusal thereof  is  discretionary."  The  court  may  impose,  as 
a  condition,  that  the  lien  of  the  judgment  he  subordinate  to 
subsequent  judgments.54  So  the  amendment  has  been  allowed. 
in  opposition  to  a  motion  t<>  vacate  the  judgment,  so  as  to 
validate  the  judgment  mine  pro  tune  ,-is  against  all  buI 
quenl   creditors  except   the  moving  part; 

Form   of  statement. 

[Venue.] 

[Title  of  action.] 

I  do  hereby  confess  Judgmenl  in  this  action  in  favor  of for  the 

sum  of dollars  and  authorize  Judgmenl   t<>  l>e  entered  therefor 

against  myself. 

This  confession  of  judgment  is  for  a  debl  justly  due  to  the  plaintiff, 
arising  on  the  following  facts:      [here  state  t;i 

A.  X  . 
Defendant. 


4»Teel  v.  Yost,   128  N.  Y.  3S7. 

Amendment  may  he  allowed  to  defeat  motion  to  set  aside  judg- 
ment. Cook  v.  Whipple,  55  N.  Y.  150;  Ingram  v.  Rohhins,  33  N.  Y. 
409. 

si  It  being  entirely  the  fault  of  the  attorney  that  a  statement  of  a 
certain  fact  was  omitted  in  the  written  confession  of  judgment,  an 
amendment  was  allowed.     Ingram  v.  Robbins,  33  N.  Y.  409. 

52  Simons  v.  Goldbach,  56  Hun,  204,  9  N.  Y.  Supp.  359. 

58  Combs  v.  Bowen,  20  Wkly.  Dig.  57.  See.  also,  Davis  v.  Morris,  21 
Barb.  152;  National  Park  Bank  v.  Salomon,  17  Civ.  Proc.  R.  (Browne) 
8,  5  N.  Y.  Supp.  632. 

"  Symson  v.  Silheimer,  40  Hun,  116. 

55  Insufficiency  of  a  statement  result  of  inadvertence.  Bradley  v. 
Glass,  20  App.  Div.  200,  46  N.  Y.  Supp.  790. 
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[Venue.] 

,  the  defendant  above  named,  being  duly  sworn,  says  that  the 

above  statement  and  confession  of  judgment,  and  the  facts  therein  men- 
tioned, are  true  to  his  own  knowledge. 

[Jurat.] 

§  2071.     Entry  of  judgment. 

At  any  time  within  thri  -  ;il't-  r  tin-  statement   is  veri- 

fied, it  may  be  filed  with  a  county  elerk,  or,  where  the  sum 
for  which  judgment  is  confessed,  does  aot  exceed  two  thou- 
sand dollars,  exclusive  of  interest  from  the  time  of  making 
tatement,  with  the  clerk  of  the  city  court  of  the  city  of 
New  York.  Thereupon  the  clerk  must  enter,  in  like  manner 
as  a  judgment  is  entered  in  an  action,  a  judgment  for  the 
sum  confessed,  with  costs  which  he  must  tax,  to  the  amount 
of  fifteen  dollars,  besides  disbursements  taxable  in  an  action. 
If  the  statement  is  filed  with  a  county  clerk,  the  judgment 
must  be  entered  in  the  supreme  court  ;  if  it  is  filed  with  the 

clerk  of  another  court  s] ified  in  this  section,  the  judgment 

must   !><■  entered  in  the  court  of  which  he  is  clerk.5,;     Tint  a 

judgment  by  confession  cannot  1"'  entered  after  the  death  <>f 

the  defendant.  '     The  judgment  is  m>t  invalid  because  of  tli<* 

of  oearly  ;i  year  after  tin-  verification  of  the  statement 

•  the  entry  of  judgment."     The  statement   need  not  be 

filed  and  the  judgment   entered   in  the  county  in  which  tlm 

statement  was  verified.' '     There  is  oo  judgment  <>r  lien  until 

lerk  enters  the  judgment.'       But  the  rights  of  a   party 

will  not  be  injured  as  against   subsequent  judgments  by  the 

failure  of  the  clerk  to  enter  the  judgment.61 

lode  Civ.  Proc.  §  12 

Civ.   Proc.    ;    1275.     N  itb    is  on   the   same 

IfaddOCk  CiV.  Proc.  R.  (Brown"  :.'.  Y.  Supp. 

25   How.   Pr.  58. 

l   Abb.  Pr.   (N    S  I   258,  30  How.  Pr.  161. 
B  irgh  v.   Northrop,  13  How.  Pr.  289. 

«i  N  Ben    bill.   1   How.  Pr.  16. 
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Form   of  judgment   endorsed   on   statement. 

(in  filing  the  within  bI  by  the 

court  that   the  plaintiff  do  adanl   the 

dollars,  with  -  doll  dollars,  dish 

making  In  all  tin-  sum  of . 

[Slgi 
[Date.]  [Signature  of  plaintiffs  attorni 

Judgment  roll.     The  clerk,  immediately  after  entering 


the  judgment,  musl  attach  together  and  file  the  statement, 
verified,  and   a   cop}    of  the  judgment,   which   constitute  the 
judgmenl    roll.83 

Docketing-  unci  enforcement.    The  judgmenl    may   be 

docketed,  and  enforced  againsl  property,  in  the  Bame  manner 
and  with  the  same  effect  as  a  judgmenl  in  an  action  rendered 
in   ill-'  sun.'  court;  and  each   provision  of  law   relating  t"  a 

judgmenl  in  an  action,  and  the  pro< <  I  i  1 1 .  [uenl  th< 

to,  apply  to  a  judgmenl  tl  It  has  :<l  that 
the  judgmenl  does  not  differ  from  any  other  judgmenl  except 
in  the  mode  of  obtaining  it  of  an  undocketed  con- 
fession  is  ti"i   noti( f  a  lien.68     The  lien  acquired  by  filing 

a  transcript  in  another  county  is  nol  affected  by  tin-  fact  that 
the  judgmenl  had  not  been  entered  by  the  clerk  at  the  time 
he  delivered  the  transcript.06  The  enforcement  of  the  judg- 
menl may  be  limited  by  agreements  entered  into  at  the  time 
the  judgment  was  confi  The  judgmenl 

sarily  merge  the  original   indebtedness 

Code  Cii    Proc.  B  121 
Lanning  \.  Carpentt 
Blydenhurgh  v.  Northrop,  IS  How    Pr.   i 

- 

v.  Miller,  2  How.  Pr.   it:   Pecs  \    Peck,  it"  N.  V 
w  Where  the  maker  of  a  •  at  to  his  accommo- 

dation Indorser,  as  collateral  Becurity,  and  the  indoraer  took  up  the 
note,  the  note  was  not  merged  in  the  Judgment,  and  the  indoraer  might 
enforce  his  right  through  either.  Benedict  v.  Holliday.  3  Wkly.  Dig. 
420.     A  collateral   security  of  a  higher  nan;  a   bond  and   war- 

rant of  attorney,  on   which  judgment   Is  not   extinguish 

the  original  contract,  so  long  as  the  judgment   is   unsatisfied.     Day  v. 
14   Johns.   404.     A  judgmenl  for  a   debt  secure. i   by  a 
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Execution  where  judgment  is  not  all  due.     "Where  the 


debt,  for  which  the  judgment  is  rendered,  is  not  all  due,  execu- 
tion may  be  issued,  upon  the  judgment,  for  the  collection 
the  Bum  which  has  become  <ln'\     The  execution   must  be  in 
the  form  prescribed  by  law,  for  an  execution  upon  a  judgment 
1 1 1 •  -  full  amounl   recovered;  but   tin-  person,  whose  name 
:ribed  t'>  it,  musl  indorse  thereupon  ;i  direction  t<>  the 
died  only  the  sum  due,  Btating  the  amount  thereof, 
with   int  thereon,  and  the  if  the  judgment.     Nbt- 

illection  of  Buch  an  execul  ion, 
the  the  8  re  ims 

to  b  When  a  further 

•ution  may,  in  like  manner,  be 

>utions  may 
The  word  "chi 
ble.70     The  execution  must  follow 
the  jud  ndorsed  wit h  a  direction  to 

due,  it  may  be  directly  at- 

'I'l ffed    of  the 

shall  remain  irity  for  the 

-  issued," 

i  y  other 

i  be  upon  which  no  execu- 

■  !.  and  hence  the  judgment  is  qo1  a  lien  on 

\    :  [dj  tor  may   maintain   an   action 

ie  in  who  »r  the  latter  has  con- 

re  it  ;i:  ,  it  the  debt  for  which 

ed  existed  but  had  not  be- 

preventing  the  issuance  of  exe- 

•  u  until  the  maturity  <>f  the  debt.7* 

not   extin- 

:-    v. 

- 

i  Brown- 

IS    N.    Y. 
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§  2072.     Vacating  the  judgment. 

The  usual  procedure  is  to  move  to  vacate  the  judgment  al- 
though an  action  may  be  brought.75  The  pendency  of  an  ac- 
tion in  another  court  to  set  aside  the  judgment  bars  a  motion 
for  relief  in  the  court  in  which  judgment  was  entered.70  The 
moving  party  must  make  his  showing  by  a  preponderance  of 
proof.77 

Who  may  move.     A   motion  to  vacate  a  judgment  by 

confession  may  be  made  not  only  by  the  judgment  debtor 
but  may  also  be  made  by  a  junior  judgment  creditor,78  or  by 
a  receiver  of  the  property  of  a  judgment  debtor,78  or  by  the 
committee  of  an  habitual  drunkard,80  or  by  a  grantee  or  mort- 
gagee of  land  on  which  the  judgment  is  a  lien  ;S1  but  a  mere 
creditor  at  large  cannot  move  to  vacate.88  An  assignee  for 
benefit  of  creditors  may  move  to  sot  aside  tin-  judgmenl  as  in 
fraud  of  other  creditors. 

Grounds.     The   most   usual    ground   of  the   motion   or 

action  is  the  insufficiency  of  the  statement.  Mere  defects  in 
the  statement  will  not.  however,  warrant  the  sotting  aside  of 
a  "sale"  under  the  judgment,  at  the  instance  of  a  subsequent 
judgment   creditor.83     Usury,84    fraud,85    confession    in    excess 

"Dunham  v.  Waterman,  17  N.  Y.  9;  Miller  v.  Earle,  24  N.  Y.  110. 

-"  Hay  v.  Cole,  90  Hun,  258,  35  N.  Y.  Supp.  950. 

77  Williams  v.  Hernon,  33  How.  Pr.  241. 

7s  Utter  v.  McLean,  53  Hun,  568,  6  N.  Y.  Supp.  2S1;  Lowber  v.  City 
of  New  York,  5  Abb.  Pr.  325;  Chappel  v.  Chappel,  12  N.  Y.  (2  Kern.) 
215.  But  a  judgment  entered  on  a  defective  statement  will  not  be  set 
aside  on  motion  of  a  creditor  whose  judgment  is  also  entered  on  a  de- 
fective statement.     Rae  v.  Lawser,  18  How.  Pr.  23. 

79  Seligman  v.  Franco-American  Trading  Co.,  17  Civ.  Proc.  R. 
(Browne)   342,  5  N.  Y.  Supp.  681. 

so  Matter  of  McLaughlin,  Clarke  Ch.  113. 

siNorris  v.  Denton,  30  Barb.  117.  But  see  Kendall  v.  Hodgins,  14 
Super.  Ct.   (1  Bosw.)   659. 

82  Wintringham  v.  Wintringham,  20  Johns.  296;  Bentley  v.  Goodwin, 
38  Barb.  633.  Attachment  creditor  cannot  attack  execution  sale  made 
before  his  attachment  was  levied.  Burtis  v.  Dickinson,  81  Hun  343 
30  N.  Y.  Supp.  886. 

S3  Harrison  v.  Gibbons,  71  N.  Y.  58. 

s-*  Lansing  v.  McKillup,  1  Cow.  35. 
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of  the  indebtedness,80  and  want  of  cause  of  action  at  the  time 
the  judgment  was  confessed,87  are  also  grounds.  A  subse- 
quent  judgment  creditor  cannot  raise  the  objection  that  the 
contract  on  which  the  judgment  was  based  was  prohibited 
by  statute  where  neither  party  to  the  judgment  has  urged 
any  such  objection.88  The  existence  of  a  defense  to  the  debt 
confessed,  in  the  absence  of  mistake,  does  not  warrant  its 
being  urged  for  the  first  time  after  the  confession  of  judg- 
ment.89 

Time  for  motion.     A   motion  to  set  aside  a  judgment 

because  entered  on  an  insufficient  statement  need  not  be  made 
within  a  yeai 

Notice  of  motion.     A  motion  by  a  creditor  to  vacate  a 

judgment  by  confession,  entered  against  his  debtor,  founded 
<>ii  the  ground  that  the  statement  is  insufficient  to  authorize 
a  judgment  to  be  entered,  is  not  a  motion  for  irregularity, 
within  the  rule  requiring  the  notice  or  order  to  show  cause 
to  specify  the  irregularity  complained  of.91 

Order.     As  already  stated,  the  court  may  permit  an 

amendment  of  the  statement  to  defeat  the  motion  where  based 
on  the  insufficiency  of  the  statement.-'-  So  tin-  judgment  may 
be  sustained  in  pari  where  the  statement  is  insufficient  only 
as  to  a  part  of  the  indebtedness,     or  where  it  is  good  as  against 

liter  v.  McLean,  53  Hun,  568,  6  N.  Y.  Supp.  281.  See,  also,  Galle 
v.  Tode,  14s  x.  v.  279. 

b«  Illinois  Watch  Co.  v.  Payne,  39  App.  Div.  521,  57  N.  Y.  Supp.  308. 
bi  Forrester   v.   Strauss,   21    Civ.    Proc.   R.    (Browne)    166,   18   N.   Y. 
Supp.  41. 

^8  Parker  v.  Rochester.  4  Johns.  Ch.  329. 
b«  Shufelt  v.  Shufelt,  9  Paige,  137. 

l'.onnell  v.  Henry,  13  How.  Pr.  142:  Winnebrenner  v.  Edgerton,  30 
Barb.  185.  8  Abb.  Pr.  419,  17  How.  Pr.  363.  Contra,  Whitney  v.  Kenyon, 
7  How.  Pr.  458. 

:•!  Winnebrenner  v.  Edgerton,  8  Abb.  Pr.  41ft.  30  Barb.  185,  17  How. 
Pr.  363. 

-  Mitchell  v.  Van  Buren,  27  N.  Y.  300;  Union  Bank  v.  Bush,  36  N.  Y. 

»«  Harrison  v.  Gibbons.  71  N.  Y.  58. 
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a   pari  of  the  debtors;9*  but   where  the  judgment   includes  a 
fraudulent  item,  it   must  be  se1  aside  in  toti 

§  2073.     Collateral  attack. 

The  judgment  may  be  collaterally  attacked  on  the  ground 
that  the  alleged  indebtedness  on  which  it  was  based  was  fraud- 
ulent 

Watkins  v.  Abrahams,  24  N.  Y.  72. 
as  Simons  v.  Goldbach,  56  Hun.  204,  9  N.  V.  Bupj 
■•"•■  Trebilcox  v.  McAlpine,  62  Hun,  317,  IT  N.  Y.  Supp.  221. 


PART  XII. 

COSTS  AND  FEES. 


Chapt,  Section. 

yn    -": 

II.   FTLS     2190-2195 


CHAPTER  I. 
COSTS. 

ART.    I.      GENERAL    RULES. 

:ons  considered,  §  L'"74. 
Definition,  nature,  and  pui 

77. 

Where  i  ourl  .  'ion. 

Stipulations  as  to  coal 

What 

I-:  mine  right  to  costs,  §  2080. 

Ownership,  |  2081. 

Waiver  of  right  to  costs,  §  2082. 

Waiver  of  objections,  §  2083. 

ART.  II.  RECOVERY  OF  COSTS. 
(A)  WHERE  A  MATTER  OP  RIGHT. 

involving  titli 

Action  "triable  l>>    a  jury." 

What 

When  claim  arises  "on  the  pleadings." 

When  claim    •  'he  trial. 

What  is  meant  by  "title." 

Ti-  on. 


2894  costs. 

A  11.1 1 

Existence  of  easement  as  involving  title. 

Defense  of  license  as  involving  title. 

Admission  of  title  at  trial. 

Particular  actions. 

Certificate  that  question  of  title  arose  on  the  trial. 

A'  lion  to  recover  a  chattel,  §  2086. 

Action  of  which  a  justice  of  the  peace  has  not  jurisdiction,  § 

2087. 

Actions  where  people  of  state  air  party. 

Actions  for  torts  and  miscellaneous  actions. 

Actions  where  accounts  exceed  four  hundred  dollars. 

Actions  against  an  executor  or  administrator. 

Actions  to  recover  money  only.  §  2088. 

Actions  in  New  Voik  and  Kings  counties  which  could  have  been 

brought   in  minor  courts,  S  2089. 
Where  several  anions  broughl  for  the  same  cause,  i  2090. 
Where  two  or  more  causes  of  action  are  joined,  S  2091. 

What  constitutes  a  "recovery"  by  defendant. 

When  "substantial  cause  of  action"  is  the  same. 

After  discontinuance  in  justice's  court  on  plea  of  title.  <  20  - 

(B)  WHERE  DISCRETIONARY. 

(1)  Costs  or  A<  i  ion. 

Att  ions  for  equitable   relief,   §   2093. 

Where  action  is  dismissed. 

Where  action  is  unnecessary. 

Novel  questions  involved. 

Where  each  party  succeeds  in  part. 

Where  party  unreasonably  defends. 

Payment  from  fund. 

Granting  costs  to  defendant  as  against  co-defendant. 

Where  part  of  defendants  are  successful,   i  2094. 
Where  controversy  is  submitted,  §  2095. 

(2)  Special  Proceedings. 
Discretion  of  court.  ?  2096. 

(3)  Demxtbbeb. 

Code  provision,  §  2097. 

(4)  Motions. 

Scope  of  subdivision,  §  2098. 
Discretion  of  court,  §  2099. 

Necessity  that  notice  of  motion  ask  for  costs. 

Costs  to  abide  the  event. 

(C)  ACTIONS  AGAINST  PARTICULAR  PERSONS. 

Actions  against  school  officer  or  supervisor,  §  2100. 
Actions  against  municipal   corporations,   §   210L 
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Analysis. 
ART.   III.     ONE  OR  MORE   BILLS  OF  COSTS. 

Whore  there  are  several  successful  defendants,  §  2102. 
Where  there  are  several  unsuccessful  defendants,  §   2103. 
Motion  costs,  §  2104. 

ART.  IV.      PERSONS  LIABLE. 

>pe  of  article,  §  2105. 
Third  persons  where  judgment  is  for  defendant,   §  2106. 

Action  by  assignee. 

Who  is  "beneficially  Interested"  In  an  action. 

Enforcement  of  liability  of  third  pel 

Third  persona  who  defend  in  name  of  defendant,  g  2107. 
pa,  itive  capacity,  S  2108. 

What  ,  had  faith  or  mismanagement. 

Procedure  1  with  costs. 

ra  and  administrators,  S  2109. 

Pr<  .-•utation  of  claim. 

When  claim  is  unreasonably  resisted  or  neglected. 

Failure  to  file  consent. 

Procedure. 

21 10. 
Guardian  ad  litem  of  infant  plaintiff,  5  2111. 
Municipal  corporation   for  whose  benefit  action  is  brought,   § 

I'll  2. 

Relator  where  action  la  broughl   in  name  of  the  people,  §  2113. 

ART.   V.      AMOUNT   AND    ITEMS. 

|  \      SUMS  FIXED  BY  STATUTE. 

provision  and  scope  of  subdivision,  §  2114. 
Costs  on  settlement,  9  2115. 
l'roceedings  before  notice  of  trial,  §  2116. 
Service  of  summons,  §  2117. 
Appointmenl  of  guardian  ad  litem,  §  2118. 
Onb •:  rvice  of  summons  by  publication,  §  2119. 

Injunction  order  or  arresl   order,  S  2120. 
ProceedingB  after  notice  of  trial  and  before  trial,  §  2121. 
Taking  depositions.  g   2122. 
Drawing  interrogators 
Trial  of  an  issue  of  law.  g  2121. 
Trial  of  an  issue  of  fact, 

What  constitutes  a  trial. 

Number  of  trial   f 

When  trial  occupies  more  than  two  da] 


COSTS. 

A  ti.il 

Making  and  sen  Ing  case,  9  212 

Making  and  serving  amendments  to  a  'as.',  g  2127. 

Minion  for  new   trial  or  application  for  judgment  on  special 

verdict,  8  2128. 
Motions  and  references,  S  2129. 
Proceedings  before  new  trial,  g  213 
Term    fees,    8    2131. 

When  ca  ly"  on  tbe  calendar. 

Number  of  term  fi 

Applications  to  appellate  dh  Ision,  8  21 

Costs  once  paid  as  condition  of  granting  a  favor,  §  2133. 

(B)   DISBURSEMENTS. 

Code  provision  and  general  considerations,  >  2184. 
Witness  i"''''s.  8  2135. 

Where  wjtnt  a  without  a  Bubpoena. 

Where  witness  does  no1  attend. 

Where  witness  departs  before  trial. 

Where  witness  attend  rm  al  which  trial  could  not 

be  had. 

Where  witness  does  not  testify. 

Where  witness  is  attorney  or  party. 

Where  witness  attends  in  behalf  of  different  parties. 

Where  witness  is  subpoenaed  in  two  or  mm. 

Number  of  (lays'  attendai 

Travel  fees. 

Paymi  at  of  fees  as  condition  precedent. 

Compensation  of  expert   witnesses,   8  2136. 
Fees  of  refer.-...    g    2137. 

Proof  of  number  of  days  referee  a< 

Fees  of  commissioner,  §  2138. 
Jury  fees,  §  2139. 
Stenographer's   fees,   8    21  '"• 
Surveyor's  fees,   g   2141. 
Sheriff's  fees.  8  2142. 
Fees  for  publication,  ^  2143. 
Documentary  evidence,  §  2144. 

Searches. 

Printing  expenses.  §   21  15. 

Expenses  relating  to  judgment  and  execution,  §   2146. 

Service  of  papers.  £  2147. 

(C)    INCREASED  COSTS. 

"When   defendant   entitled   to.   ?    214s. 
Who  are  officers. 
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Analysis. 

Nonfeasance  and  misfeasance. 

Allowance  in  interlocutory  proceedings. 

Waiver  of  right. 

Proceedings  to  obtain. 

Double  damages  as  carrying  double  costs,  §  2149. 
Increased  disbursements,  §  2150. 
Treble  costs,  §  2151. 

(1)»    ADDITIONAL  ALLOWANCES. 
ill    AS    a    .Mm  hi;  01    RIGHT. 
52. 

Ions  in  which  demands  2 1 5 1. 

computation,  S  2155. 
Amount,  s  2156. 

obtain,  B  - 

I  2  |    Afl     v    Mai  hi;   01     1  >IB<  BE!  [0 

General  considers 

ondltlon  precedent,  S  2159. 
M.i  Idered  In 

Stipulate  2161. 

Owni 

le  of  rerdicl  or  Judgment,  § 

tied  and 

Guardian  sd  litem. 

Number  of  allowai  L65. 

In  whlcb  allowed,  §  2166. 

"Dlfflcull  traordlnary"  cases. 

—     - 

no  trial  had,  §  2167. 

Whi  «ed. 

Oi. 

On  di  ■  :■  plaintiffs  fallun  ear. 

W 1 

Wbere  judgmenl  Is  rendered  on  frivolous  pleading. 

Where  offer  of  Judgmenl  le  mud". 

Wbere  counterclaim  Is  interposed. 

Where  one  sues  for  a  part  of  a  fund. 

Actions  In  general  where  injunctive  relief  is  sought. 

Actions  where  franchise  is  involved. 

Actions  by  abutting  own- 

K.   V    P 


COSTS. 
Anal 

Taxpayer's  action. 

Actions  to  cancel  written  instruments. 

— ' —  Actions  [or  specific  performar 

—  \.  :  01      to  declare  ;i  deed  ;i  mortgage. 
Act  ions  to  quiet   title. 

Actions  relating  to  fraudulent  conveyances. 

—  .v  i  ions  Involvinj 

Actions  relating  to  wills. 

Actions  relating  to  policy  of  it 

Actions  for  ' 

Partition  suit. 

Ejectment 

Actions  to  recover  damages  for  death  by  wrongful  act 

Amount,   j   2169. 
Procedur< 

Before  \\  hom  to  n 

Time  for  applical 

v. 

Motion   i >. 1 1 >■ 

Second  application 

Order. 

Appeal. 

ART.   VI.      TAXATION. 

Necessity,  §  2171 
Who  may  tax,  !  2172. 
ce  "t  taxal  Ion,  S  2173. 

—  :  retaxation. 
Affidavit  of  disbursements,  S  -IT J. 
Witness  fees. 

Charge  for  copy  of  i>;r 

Fees  of  referee. 

Certificate  tor  costs,   S  2175. 
Procedure,   §   2176. 

Objections  to  items. 

Powers  and  duties  of  taxing  officer. 

Inserting  costs  in  judgment. 

Retaxation  and   review  of  taxation,  S   -177. 

Time  for  motion. 

Motion  papers  and  scope  of  review. 

Order. 

Effect  on  judgment  of  retaxation. 

Procedure  on  new  taxation. 

Collateral  attack.  §   2178. 
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ART.  VII.      COLLECTION. 

General  considerations,  §  2179. 
Execution  against  property,  §  2180. 

Motion  costs. 

cutlon  against  person,  §   2181. 
Supplementary  proceed 
Contempl   proceedings,  §  2183. 
Mandaj 
Stay  of  proceedings,  §  2185. 

-'188. 
• 

ART.    I.      GENERAL    RULES. 

.'74.     Scope  of  chapter  and  Code  provisions  considered. 

The  genera]  provisions  of  the  Code  as  to  costs  are  found  in 
chapter  twenty-one  of  the  Code,  sections  3228  I  inclu- 
bapter  is  intended  to  the  same  ground  cov- 
ered by  the  Code  chapter  and  n<>  more,  except  thai 
appeal  are  left  for  consideration  in  the  volume  covering  ap- 
pellate practice  and  that  security  for  costs  has  already  I o 

'1  of  in  ;i   pr ling  \"Iimi<'.1     I  n   special  actions 

and  in  Bpecial  pro< <lniLr>.  where  regulated  by  Code  provi- 

in  chapters  of  tl  I  relating  to  such  actions  or  pro- 
<liiiL's.  will  not  I"-  ••<!  in  this  chapter  but  in  connec- 
tion with  the  chapters  relating  to  such  actions  or  pro (dings. 

So  the  question  of  the  power  of  the  court  to  impose  ih<-  pay- 
ment  of  a  condition  of  granting  a   favor,  which  has 

dy  been  i  d  in  previous  chapters  relating  to  partic- 

ular motions,  will  not  I"-  !.     So  the  righl  to  sue  as 

ts  of  a  tender"  or  offer  of 
judgment/  or  the  rtay  of  pi  use  of  failure  to 

pay  •■  a   motion  or  of  a  prior  action,8  has  been   fully 

E  in  preceding  voltu 

tune  2.  pp.  I  • 
Votan  •  .  113. 

•  Volume  2,  pp.   1989-2004. 
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In  Looking  up  ;i  question  of  costs  in  ;i  Bpecial  action  or  spe- 
cial proceeding,  it  is  always  advisable  firsl  to  see  if  the  pro- 
visions of  tin-  Cod •  Revised   Statutes  governing  tin-  pro- 

cedure  in  such  action  or  proceeding  make  any  provisions  as 
to  costs,  since  the  Code  provisions  fixing  the  righl  to  costs,  as 
found  in  sections  3228  to  3250  of  the  Code,  do  doI  affeel  any 
provision  contained  elsewhere  in  the  Code,  or  in  any  other 
statute,  whereby  the  award  of  costs  is  specially  regulated,  in 
a  particular  case,  otherwise  than  as  prescribed  in  said  ('ode 
provisions.6  Furthermore,  the  Code  provisions  fixing  the 
"amount"  of  costs,  as  contained  in  chapter  twenty-one  oi  the 
Code,  d t  affect  any  provision  contained  elsewhere  in  the 

Code,  or  in  any  other  unrepealed  statute,  whereby  the  amount 

of  costs  is  specially  fixed,  in  ;i  particular  case,  otherwise  than 
;is  prescribed  in  such  provisions.7 

§  2075.     Definition,  nature,  and  purpose. 

'II,,.  Code  does  not  define  the  word  "cot  The  old  Code 

defined  costs  ;is  certain  sums  allowed  to  the  prevailing  party 
on  the  judgment  by  way  of  indemnity  for  his  expenses  in  the 
action.  Costs  have  also  been  defined  ;is  a  pecuniary  allow- 
ance, made  by  positive  law,  to  the  successful  party  in  a  suit, 
oi'  distinct  proceeding  within  a  suit,  in  consideration  of.  and 
to  reimburse,  his  probable  expenses.-  Costs  are  to  be  distin- 
guished from  fees  in  thai  the  one  is  an  allowance  to  a  party 
for  expenses  incurred  in  conducting  his  suit,  while  the  other 
is  compensation  to  an  offieer  for  services  rendered  in  the 
progress  of  the  cause.  The  term  "costs"  is  not  synonymous 
with  "disbursements"  although  it  is  frequently  used  in  a  com- 
prehensive sense  to  include  "disbursements."0 

Costs  are  in  the  nature  of  damages  although  they  cannol  now 

••Code  Civ.  Proc.  §  3250.     See  Furraan  v.  Cunningham,  :M   Hun.  606; 
Matter  of  New  York.  L.  &  W.  R.  Co..  14  Wkly.  Dig.  32 
-"  Code  Civ.  Proc.  §  3261. 

s  Abb.  Law  Diet. 

b  Judson  v.  City  of  Olean,  40  Hun,  158.  When  the  amount  of  costs 
is  limited  by  law,  this  includes  costs  and  disbursements.  Wheeler  v. 
Westgate,  4  How.  Pr.  269;   Ryan  v.  Farley,  3  Month.  Law  Bui.  78. 
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awarded  as  such  by  the  jury.  They  were  originally  given 
rather  as  a  punishment  of  the  defeated  party  for  causing  the 
Litigation  than  as  a  recompense  to  the  successful  party  for  his 
expenses.  A  recovery  of  costs  is  usually  in  favor  of  one  party 
list  the  other  but  in  equity  the  costs  may.  in  a  proper  case, 
1„-  in  favor  of  one  party  againsl  a  co-party  or  may  be  made 
payable  <>iit  of  ;i  fund. 

§  2076.     Final  and  interlocutory  costs. 

ither  interlocutory,  Buch  as  arise  on   some  dis- 
tinct and  separate  proceeding  during  the  course  of  a  suil 
up. ,u  a  motion,  or  final,  Buch  ;is  depend  on  the  event  of  the 
suit,  and  are  granted  only  on   its  termination.10     Under  ill" 
old  Cod  granted  <>n  a  demurrer,  where  an  issue  of  : 

remained  to  !».•  tried,  we  costs  which  <-«.ul<l  not  be  taxed 

until   final  i  I    was  entered,11  bul   now  they  are  inter- 

locutory costs  which  may  !"•  collected  in  the  same  way  as  mo- 
tion l  "ii  granting  judgment  because  of  the  friv- 
oloi              i  the  answei  are  interlocutory  e 
on  appeal  from  an  interlocutory  ord 

77.     Right  to  costs  as  dependent  on  statute. 

mnol    be    n  -    authorized    by   statute. 

This  nil.-  aj.pl;  eking  legal  relief,1'  and  to  - 

and,  it  would  seem,  to  a  qui- 

table  relief."     It  has  been  held,  however,  that  equity  has  in- 

. 

Iora  v.  Sun  Mut.  Ins.  Co..  13 
Abb 

Wilkin  v  52  X.  V    - 

•.:  Daly,  - 
larry  v.  Wink:-  T::  X.  V.  Bupp.  '  ie  v.  Hen- 

drickson,  128  N.  Y.  555;  Munson  v.  <  I;  Ward  v.  James, 

^  Hun,  521 

of  Brooklyn.   14S  X.   Y. 

107. 

Christa' 
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herenl   power  to  award  trustees  their  expenses  of  litigation, 

out  of  the  trust  property.18 

§  2078.     Power  of  court  or  referee. 

The  power  to  award  costs  is  given  to  the  court  while  the 
taxation  or  computation  thereof  is  generally  imposed  by  law 
on  the  clerk  of  the  court.  The  power  to  award  costs  is  purely 
the  creature  of  statute  and  inasmuch  as  the  courts  have  no 
inherent  power,  they  musi  be  governed  entirely  by  the  terms 
of  the  statute.  If  costs  follow  the  judgment  as  a  matter  of 
course,  the  court  has  oothing  to  do  with  them  excepl  that  in 
some  cases  a  certificate  may  be  required  of  the  presiding  judge 
or  referee  to  show  the  righl  to  costs.1 '  It'  costs  are  discretion- 
ary, as  iu  equity  suits  or  in  special  proceedings  or  motion  costs, 
none  can  be  recovered  unless  the  courl  or  referee  expressly 
awards  them  in  the  order,  decision,  or  report.**  It  the  court 
before  which  the  final  determination  of  a  case  is  heard  does 
nol  award  costs  there  is  no  authority  elsewhere  to  adjudge 
costs.21  Thus,  in  an  equitable  action,  where  do  direction  is 
made  as  to  costs,  they  will  nol  1"-  allow  •«!.  after  entry  of  judg- 
ment, a1  a  special  term  held  by  another  than  the  trial  judg< 
A  judgmenl  which  is  erroneous  in  respeel  to  costs,  by  reason 
of  having  been  entered  withoul  application  to  the  court,  in  a 
•  where  mid  only  be  awarded  by  order  of  the  court, 

18  Downing  v.  Marshall.  37  N.  V.  380.  Costs  to  guardian  ad  litem. 
Sails  v.  Sails.  28  Abb.  X.  C.  117.  i:<  X.  Y.  Bupp.  246;  Weed  v.  Paine, 
31  Hun,  10. 

i»  If  the  right  to  costs  is  declared  by  statute,  the  court  hag  no  dis- 
cretion. Sturgis  v.  Spofford,  5S  X.  Y.  1":'.:  Burdick  v.  Hale,  13  Abb. 
X.  C.  60. 

^oKahn  v.  Schmidt,  S3  Hun,  541.  :1.2  X.  Y.  Supp.  33.  Costs  of  motion 
must  be  specified  in  the  order  (Cbadwick  v.  Brother,  4  How.  Pr.  283; 
Johnson  v.  Jillitt,  7  How.  Pr.  485;  Siegrist  v.  Holloway,  7  Civ.  Proc.  R. 
[Browne]  58)  except  where  the  motion  is  one  in  the  direct  and  regular 
progress  of  the  suit,  such  as  a  motion  for  a  nonsuit  (Thomas  v.  Clark. 
5  How.  Pr.   375). 

2i  Eldridge  v.  Strenz,  39  Super.  Ct.  (7  J.  &  S.)  295;  Travis  v.  Waters, 
1  Johns.  Ch.  85. 

Le  Roy  v.  Browne.  10  X.  Y.  Supp.  32 
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should  not  be  wholly  s-t  aside  on  that  ground,  bat  the  costs 
only  may  be  stricken  oat,  without  prejudice  to  an  application 
tothecoorl  to  allow  costs."  [f  the  court  of  appeals  affirms  a 
judgment   of  the  appellate  division   reversing  a  mdgment ol 

Jhe  si ial  term,  and  directs  judgment  absolute,  the  latter  has 

power  to  aw.nl  costs."     The  power  or  a   referee   to  award 

costs  has  I q  considered  in  a  pi iding  chapter 

Where   court  is   without  jurisdiction.      Che   courl    has 

power  to  award  ts  against  plaintiff,  though  it  dismisses  the 

Action  ;  of  want  of  jorisdiction  of  the  subject-matter, 

e8] ially  where  the  want  of  jurisdiction  does  aol  appear  on 

thc   h of  the  Bommons  or  complaint.-     This   role   applies 

though  the  question  arises  on  a  demurrer.28 

Stipulations    as   to    costs.     While    partiea    cannot,    b3 

.- ot,  compel   the  award  of  costs,  they  may  waive  the 

aflowai t   costs  the   same   as   they   -nay  waive  any   Legal 

right."     5  iay  be  waived  by  stipulation  where ,a  c on- 

t,:,  *u ittedon   agr 1    facts."    The    'parties      to 

auypri ling  may  stipulate  for  the  payment  of  costs  w the 

,  Btatute  or  beyond  the  terms  thereof   and  then 

ent   will! ofoi I,  but   the  attorneys      in  a  e. 

-*  f  t  r/bv  the" 

nIll.,,-     The  stipulation  as  ' nforced  h>   1'' 

,.t  I,,  rendering  judgment.  - 

Ml,     I'r     (  \'     Si    251     -    '• 
1  r.    l«.  o.) 

u  Barnard  v.  Ha  •    Y    -39- 

*»*      ■  ^      r 

lar  *  Transp.  Co.,  1  Dal,    .77;  Chambers 

pp.  338. 

.-,  N   v    123    13  •  Simon  v.  O'Brien, 
Harper,  174  N.  Y.  1-. 

'; ■  Y"  *""!',  X,:'-r    174N    Y    123    131;    Brenen  r.  North, 
p.  v.  Harper,  174  N.  Y.  i-.     •'•  Wa1mnth    76 

_    .  y.Snpp.975;  oyerrnling  Landon  v.  Walmutl 

Htt]  N.  Y.  Bupp.  '■ 

herd,  23  Hun.  171. 

**   v.  Pitchbnrg  R-  Co.,   44   State 
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§  2079.     What  law  governs. 

The  power  to  award  costs,  as  well  as  the  amounl  ;hi<1  ii <-ins 
to  be  allowed,  depend  <>n  the  statutes  in  force,  nol  .-it  the  com- 
mencement but  ;it  the  termination  of  the  controversy,  tin'  time 
when  the  righl   t<»  i.  e.,  on  the  delivery  of  n 

final  decision  authorizing  judgment,  '  or  on  the  rendition  of 
a  verdict,     or  on  the  deliv  try  of  the  re]  i  referei 

entering  judgmenl  by  default,  the  righl  accrues  :it  the  time 
(>!'  the  taxation  and  the  statute  in  force  al  thai  time  goven 
[nasmuch  as  the  righl  to  costs  does  ot>1  accrue  until  final  deci- 
sion, it  is  competenl  for  the  legislature,  al  any  time  during 
the  progress  of  a  suit,  to  create  an  allowance  for  Bervices  n<>t 
before  provided  for,  and  to  increase  or  diminish,  or  wholly 
abolish,  such  allowanci  !  -it   the  time  of  the  Buit.  ' 

Of  course,  the  rusts  are' governed  by  the  laws  "I  the  state  in 
which  t  he  suil  is  insl  ituted. 

§  2080.     Prolonging-  litigation  to  determine  right  to  costs. 

After  settlement   by  the  parties,   the  court   will  nol   decide 
upon  the  merits,  to  determine  tin-  question  of  costs,  though 
served   by   the   pari  l'.nt    an  equity   case  will   be   heard, 

although  the  subject-matter  has  ceased  to  exisl  before  the  trial, 
i"  determine  the  righl  h>  costs  as  it  existed  al  the  time  of  the 
commencement  of  t  he  ael  ion.40 

of  Onondaga   v.   Briggs,   3   D<  Defendorf  v. 

Defendorf,  42  App.  Div.  166,  59  N.  V    Supp.   L63;    Mui  Curtis,  43 

Hun.  214;   Garling  v.  Ladd,  27  Hun.  it:'. 
■■'  Hunt  v.  Middlebrook,  it  How.  Pr. 

s  Moore   v.   Westervelt,   it    How.    l'r.  279;    Burnett   v.   Weatfall,   16 
How.  l'r.  430.    Dismissal  of  complainl  I 

Gori.  IS  A.bb.  Pr.  207.     Where  verdict  is  Bel  aside,  tho  costs  are  to  be 
governs]  by  the  law  existing  at  the  time  the  final  verdict  ia  rend* 
Jack. mi  v.  Judd,  is  How.   Pr. 

Hunt   v.  Middlebrook,  14  How.  Pr  Contra,  Tony  v.  Hadley, 

it  How.  Pr.  337.  which  holds  thai  time  of  "filing"  the  reporl   governs, 
eward  v.  Lamoreaux.  5  A.bb.  l'r.  14.     Contra.  Huber  v.  Lockwood, 
15   How.  Pr.  74. 

Supervisors  of  Onondaga  v.  Briggs,  3  Denio.  173. 
Bastbum  v.  Kirk.  2  Johns.  Ch.  317;  Stewart  v.  Ellice.  2  Paige.  604. 
;    Kelley  v.  McMahon,  37  Hun.  212. 
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§  2081.     Ownership. 

Though  the  authorities  are  in  conflict,  the  better  opinion 
Beems  to  be  that  costs  are  the  property  of  the  party  recovering 
them  and  oo1  of  his  attorney,41  yel  when  included  in  the  judg- 
ment, tin-  lien  of  the  attorney  attaches  thereto  as  well  as  to 
tin-  recovery  outside  '•! 

§  2082.     Waiver  of  right  to  costs. 

ista  imposed  as  a  condition  of  awarding 
eal  from  the  order,  does  oo1  pre- 
clude  the  right   of  the   party   defeated   on   his  appeal  to  de- 
mand the  paymenl  of  such  co  So  where  plaintiff  recov- 
ili.ni  the  statutory  amounl  bo  thai  defendanl  was  en- 
titled to  cosl                      dant  neglected  to  enter  the  same  on 
plaintiff  was  insolvent,  he  <li<l  ool  waive  his 
right 

'S3.     Waiver  of  objections. 

here  costs  are  a 

ii  at  the  time  to 

•i   offer  to  allow 

.  •■  with  costs,"  is  ii"! 

such  lity  for  to  preclude  the  party 

only  !"■  awarded  on  an  applica- 
tion to  1  tl  efused  by  the 

by  objecting  to  the   itei 
_lit  to  oppose  the  motion  for 
•  the  mere  taking  "t*  ih<-  appeal  is  no1  a 

101. 

1   X    V.  Supp.  830; 
g  L079     Kunaih  v.  Hremer, ■ 

«H  -in.   12   V  ■ 

»•  H  8.)  257,  2  Laos 
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waiver  of  the  righl  to  object  to  the  insertion  of  any  oosta  what- 
ever.48 

ART.   II.      RECOVERY   OF  COSTS. 
i  A  i    WHERE  A   MATTER  OF  RIGHT. 

^  2084.     General  considerations. 

Section  3228  of  the  Code  enumerates  the  actions  in  which 
plaintiff  is  entitled  to  costs,  "t"  course,  "ii  the  rendering  «»!'  a 
final  judgmenl  in  his  favor.  In  Buch  eases,  1 1 1 . -  courl  has  no 
discretion.48  This  Code  subdivision  applies  only  to  actions  a1 
law  as  distinguished  Prom  suits  in  equity;'0  and  where  the 
action  is  .-it  law,  a  money  judgmenl  is  demanded,  and  the  re- 
covery is  for  more  than  $50,  the  fad  thai  a  jury  trial  is  waived 
does  n<>t  make  the  question  of  costs  a  discretionary  one,"1  nor 

does  the  fad  that  an  equitable  defense  has  been  bo Bsfulrj 

interposed.       The  question  whether  the  costs  are  discretion- 
ary depends  on  the  complainl   and  not  on  the  answer. 

Section  3229  provides  that  defendant  is  entitled  to  cost 
course,  in  the  actions  specified  in  section  3228  unless  plaintiff 

is  entitled   t sts.     Thus,   in   a    common-law   action,   where 

plaintiff  would,  if  successful,  l"'  entitled  to  cosl 
it  follows  that   if  tin-  complainl   is  dismissed  the  defendant  is 
entitled  to  e  of  course.       And  tins  is  so  though  defend- 

ant lias  interposed  and  afterwards  withdrawn  a  counterclaim." 
And  if  defendant  recovers  on  a  counterclaim,  though  less  than 
fifty  dollars,  he  is  entitled  to  costs        The  plaintiff,  in  an 
tion  in  which  a  counterclaim  is  set  up.  if  he  fails  to  establish 

a  right  to  recover,  is  not  entitled  t sts  merely  becausi 

recovery  is  had  upon  the  counterclaim.5'     But  where  plaintiff 

-•-Marshall  v.  Boyer,  52  Hun.  181,  6  N.  Y.  Supp.  150. 
oBoardway  v.  Scott.  31  Hun.  378. 
so  Law  v.  McDonald,  9  Hud 

•'•i  Norton  v.  Fancher.  92  Hun  X.  Y.  Supp.  1":'.:'. 

52  Lanz  v.  Trout.  46  How.  Pr.  94;  Cythe  v.  La  Fontain.  51  Bail 

Rugen  v.  Collins.  S  Hun.  3S4. 
54 Thayer  v.  Holland.  11   Daly.  1ST.  63  How.  Pr.  IT'.'. 

Smith  v.  Bryant.  29  Misc.  564,  61   X.  Y.  Supp. 

Thayer  v.  Holland.   11   Daly.   187,   63   How.   Pr.   170;    Whitelegge  v. 
De  Witt,  12  Daly.  319. 
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Art.  II.     Recovery. — A.  Of   Right. 

si  an  executor  or  administrator  on  a  legal  cause 
of  action,  costs  cannol  be  awarded  to  the  defendant  though 
under  sections  1835  and  1S36  of  the  Code  they  are  denied  to 
til--  plaintiff,1"  sine-  euch  action  is  do1  embraced  within  section 
3228  of  the  Cod.-.  A  defendant  who  obtains  a  judgment 
against  a  eo-defendanl  does  not  recover  costs  as  of  course.58 

These  two  Code  sections  do  not  apply  to  actions  commenced 
in  a  district  or  municipal  court  and  removed  into  the  city  court 
of  New  York  I 

g  2085.     Actions  involving  title  to  real  property. 

The  Code  pi  I  hat  plaintiff  is  entitled  to  costs,  of  course, 

on  the  rendering  of  a  final  judgment  in  his  favor,  in  an  action, 
triable  by  a  jury,  to  real  property,  or  an  interest  in 

real  property,  or  in  which  a  claim  to  real  property 
the  i  ertified  to  have  come  in  question  on  the 

trial."    The  amounl  of  damages  found  is  immaterial,"1  i.  e., 
plaintiff  is  entitled  t<  though  1  than  fifty 

dollars  wher<  to  his  title. 

Action  "triable  by  a  jury."     I'  will  be  noticed  that  the 

action,  to  carry  c<  be  triable  by  a  jury. 

It  follows  th  •  litable  action  in  which  a  jury  trial 

not  be  demanded  ~Iul  plain- 

tiflE  to  costs  though  title  is  involved 

What  is  real  property.     The  i  of  the  right   of 

rty  in  lm-ov,  d  Bhrubfi  I  on  of  title  to 

-     the  right  to  th  rive  ownership  of, 

:, .minion  over,  land  under  tl  river, 

•y.84 

Ill  s.  Y.  51  Rochester.  85  N.  Y. 

- 

v.  Hahl  Y.  Supp. 

1. 

How.  Pi 

-     B 

land  v.  International  Contracting  Co..  43  App.  Div.  2 
N    '      -  12. 


costs  <  2O8S 

Ait    ii  tie. 
When  claim  arises  "on  the  pleadings."     A  claim  of 


in  the  eomplainl  alone  is  no1  a  "claim  of  title  on  the  plead- 
ings." So  an  unnecessary  allegation  of  title,  though  denied, 
does  nol  bring  the  title  to  land  into  question.68  For  the  pur- 
pose of  determining  the  question  <>f  co  laim  of  title  i" 
real  property  arises  upon  the  pleadings,  only  when  such 
issui  ntially  or  legitimately  presented  by  tin*  pleadings 
as  essentia]  t"  the  plaintiff's  cause  of  action,  as  distinguished 

tV the  evidence  requisite  to  a  recovery.*1     In  other  words, 

the  claim  of  title  m  ruch  thai  if  proved  it  will  defeat 

maintain  tin-  action.68  It  is  immaterial  that  another  issue  also 
arises  on  the  pleadings;68  bul  the  claim  of  title  musl  arise  on 
the  whole  pleadings  ;ni<l  th<  ry  musl  be  "in  hostility  '  i 

such  claim,"  i.  e.,  it   is  n<»t  Bufficienl  thai  the  r very  be 

an  issue  disl  incl   from  thai  of  t  ii ' 

When  claim  arises  on  the  trial.     Whenever,  under  the 

pleadings,  i1  becomes  n<  r  plaintiff  to  prove,  and  he 

gives  evident P,  title,  such  title  rtion  on  the 

trial,  notwithstanding  defendanl  offers  nn  evidence  in  regard 
thereto.71 

What  is  meant  by  "title."     "Title"  means  "righl 

possession. ' 

Lynk  v.  Weaver,  128  N.  v.  L71. 
\  i  •  r      •  i-.  11  Civ.  Proc.  u.  (B 

Quinn  v.  Winter,  IB  Paly.  383,  7  N    V.  Sup] 

a  conclusion  of  law.     Blooming  N    v. 

Supp.  1074.    So  in  an  action  by  a  landlord  tenant,  Utli 

not  in  Issue  merely  because  plaintiff  um  de- 

fendant entei  ral  denial.    Cleveland  v.  Wilder,  7^  Hun,  591 

N.  V.  Supp.  209.     Contra.   Dempsey  v.  Hall,  35  Supei    I 
201.     Si)  held  in  an  anion  for  damages  from  the  bite  of  a  d< 
the  answer  Bel  up  thai  plaintiff  wa 

E.  D.  Smith,  574.  So  held  in  anion  for  assault  and  battery-  Langdon 
\.  Guy,  93  X.  V.  660;  Welsh  v.  Fallihee,  75  Hun,  308,  27  N.  Y.  Bupp.  Bt 

ot Bailey  v.  Daigler,  50  Hun.  538.  3  X.  Y.  Supp 

as  Dunster  v.  Kelly,  110  X.  Y 
Powell  v.  Rust.  S  Barb. 

■  '  Burjbans  v.  Tibbitts,  7  How.  Pr.  71:  Learn  v.  Currier,  15  Hun,  184. 

ti  Taylor  v.  Wright,  36  App.  Div.  568,  55  X.  Y.  Supp.  761. 

72 Dunster  v.  Kelly,  110  X.  Y.  558;  Ehle  v.  Quackenboss.  6  Hill. 
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Art.  II.     Recovery.— A.  Of    Right.— Actions    Involving    Title. 


Title  vs.  possession.     A   claim  of  possession   is   not   a 

nn  of  title,"  and  where  the  gist  of  the  action  is  an  injury 

tl)  the  >n,  •><•  that  evidence  of  mere  possession  would 

enable  plaintiff  t"  maintain  it.  an  allegation  of  ownership  and 

on,  made  in  the  complaint  and  denied  in  the  answer, 

.   ..  enlarge  the  isf  For  instance,  in  an  action  for 

.  ,,,,  Land,  where  the  metes  and  bounds  of  the  premis 

med  t-.  l wned  by  plaintiff  are  se1  out  in  the  complaint, 

and  defendant  'a  answer  admits  that  plaintiff  owns  Hi-  prem 
tnm1  d<  l .nt  denies  that  the  alleged  trespass  is  apon 

that  the  one  of  location,  depending 

iit.  the  not  involve 

titl.-.  hut  only  a  question  ol  Furthermore,  wh< 

,,iL'h  t-»  maintain  the  action,  evidence 
tie  plaintiff  to  -  Defendanl  can- 

,.  ciaim  that  tit  ol  involved  wher 

title  by  objecting  to  oral  proof  of  pos- 

- 

Existence   of  easement   as  involving   title.     The   q 

rtence  of  an  easement  is 

in 

Defense  of  license  as  involving  title.     The  defens 

of  title,  the 

third  pei  ■■■  'I-7' 

Muller  v. 

thill    -  Johns,  lv-,: 
137,  14  N. 

all  knowledge  or  infor- 

riffs  allegation  of  the  own- 

railway,  causes 

Ungs.     Moore 

53  8 

N     ■ 

Rathbon.  mnell,  21  X.  V 

■      Though  the  reply  deny  that 
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Art.  II.     Recovery.-  tit.— Actions    Involving   Title. 

Admission  of  title  at  trial,  [f  defendanl  puts  the  title 
in  issue,  and  compels  plaintiff  to  prepare  to  prove  it.  plaintiff 
|s  entitled  to  costs,  aotwithstanding  defendanl  admits  title  at 
the  trial.80 

Particular  actions.  Though  the  authorities  are  con- 
flicting, the  later  cases  hold  thai  actions  for  partition  are  not 
within  this  section,81  bul  thai  actions  for  dower  are.88  A  cred- 
itor's action  to  Bel  aside  a  fraudulent  conveyance  is  nol  with- 
in this  section,  though  it  involves  the  title  to  real  property, 
sine-  nnt  "triable  by  a  jury."-  An  action  to  abate  a  nuis 
•  lues  not  carry  costs  as  of  course,*1  though  an  action  to  recovi  r 
damages  therefor  may  involve  title  where  the  possession  and 
ownership  of  land  is  alleged  and  denied.88  In  an  action  by  a 
lessee  against  his  lessor  for  breach  of  the  covenanl  for  quiel  en- 
joyment, where  an  eviction  under  a  paramounl  title  is  alleged 
and  denied,  the  question  of  title  is  involved.88  The  fad  thai 
the  issue  in  ejectmenl    involves  only   questions  of  boundary 

does  doI  deprive  the  plaintiff,  upon  a  r< \>-Vy.  of  his  righl 

to  costs/7     But  in  an  action  to  recover  a  portion  of  tl \- 

pense  of  building  a  line  fence  where  the  dispute  between  the 
parties  is  nol  as  to  their  division  line  bul  whether  the  fei 

the  person  whose  license  is  Bel  np  had  any  power  to  give  a  license,  the 
case  does  nol   present  a  claim  of  title,    Launits  v.  Barnum,  6  Bu] 
Ct  t  t  Sandf.)   637. 

i»Mechl  v.  Schwieckart,  67  Hart..  599,  601. 

soNlles  v.  Lindsley,  8  Super.  Ct  it  Duer)  610,  8  How.  Pr.  131; 
Dunekel  v.  Parley,  l  How.  Pr.  I! 

bi  Weston  v.  Stoddard,  22  Civ.  Proe.  R.  (Browne)   51,  42  State  R, 
76,  16  N.  V.  Supp  intra,  Davis  v.  Davis,  Lep.  163. 

52  Jones  v.  Emery,  l  Civ.  Proc.  R.  (McCarty)  338;  Bverson  v.  Mo- 
Mullen,  15  Hun.  578,  10  Sta  Contra.  Aikman  v.  Harsell,  5 
Civ.  Proe.  R.   (Browne)  93. 

bs  Black  v.  O'Brien,  23  Hun.  82.  Contra.  Van  Wyck  v.  Baker  11  Hun 
309. 

»+Le  Roy  v.  Browne.  54  Hun.  584,  8  X  V  Supp.  B2;  Ross  v.  Dole,  13 
Johns.  306. 

bb  Quin  v.  Winter,  22  ADD.  X.  C.  462,  4  X.  Y.  Supp.  865. 
so  De  Graff  v.  Hoyt,  4  T.  &  C.  348. 
s"Leprell  v.  Kleinschmidt.  112  X.  Y. 
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Art.  II.     Recovery.— A.  Of    Right.— Actions    Involving   Title. 

in  question  was  built  upon  it.  the  title  to  real  property  is  not 

involved.8* 

h,  t.  if  plaintiff  must  prove  title,  the  title  is  in  issue,8'-' 

i.  e.,  the  title  is  in  dispute  where  not  only  plaintil 
gion  but  also  his  right   to  \-  o  is  denied.90     If  plaintiff 

is  not  in  actual  possession,  he  must  prove  his  title  to  show  a 
constructive  possession,  and  hence  in  such  a  case  the  question 
of  title  may  arise  on  the  pleadings.91  If  plaintiff  is  in  possi 
siun.  title  does  Dot  come  in  issue  in  trespass.  Lf  the  com- 
plaint claims  damages  for  injury  to  the  freehold,  however,  and 
title  in  plaintiff  is  alleged  and  denied,  the  title  is  in  issue.03 
I-  for  cutting  down  trees,  a  claim  for  treble  damag 
where  denied  in  the  answer,  raises  an  issue  as  to  title  to  the 
lands  Bii mly  the  owner  of  the  land  can  claim  treble  dam- 
Where  a  defendant  pleads  title  which  by  statute  is 
deemed  denied  by  the  plaintiff,  a  claim  to  real  property  ari 

,„,   the   pleadings        [1     -    immaterial   that    i vidence   was 

,.,.,1  ,„,  the  trial  on  the  question  of  title."     Merely  pleading 
...  that   defendant  "thought"  the  property  was  a 
highway  d<  a  question  of  title.'-'7 

Certificate  that  question  of  title  arose  on  the  trial.     A 

rtificate  of  the  trial  judge  or  referee  showing  that  a  ques- 
tion of  titl<  on  the  trial  entitles  the  bi Bsful  party  to 

of  whether  a   claim   of  title   arose  on  the 
pleadings.     The    certificate    is    aol    required    where   the   title 

tins   v.    A  19    State   ReP- 

ipp,  217. 

:l  Hun, 

v  York  &  M.  B.  R. 
Village  of  Canandaigua,  30  Hun. 

- 

Hubbell  ■  Cow.  115. 

I  M    B    R  v-  Smith, 

Wright,   36   App.   Dlv.   568,  55 

p    Imv    71 

.  :i  v.  Smith,  35  Hun.  I 
i-i;,,  \'.  V.  Supp.    1 

N.   V.   Supp 
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AlC      II 

comes  in  question  <m  the  pleadings.*"  The  certificate  ol  the 
judge  u  li«'  tried  the  cause  ia  the  only  evidence  receivable  i 
whether  title  came  in  question  al  the  trial,*"  but  while  it  is 
conclusive  on  the  taxing  officer,100  the  court  can  review  the 
mils  mi  which  it  was  granted,  and  may  vacate  it.  if  granted 
<m  improper  grounds  Inasmuch  ;i>  the  certificate  maj  be 
Be1  aside  on  .1  motion  for  thai  purpose,  an  appeal  from  the 
judgment  doea  oot  bring  ap  for  review,  by  specifying  in  the 

imti f  appeal,  the  question  of  the  propriety  of  grantin 

refusing  tl ititir.it. -.'  -     The  referee's  certificate  thai   title 

came  in  question,  and  was  decided  by  him  for  defendants 
of  no  avail  on  the  question  of  costs,  where  the  court  can 
from  the  pleadinga  that  it  did  oot  come  in  qu 

the  certificate  waa  made  by  the  judge  and  nol   by  th url 

must  be  raiaed  before  the  I  k  certificate  1  bat 

title  came  in  question  on  the  trial  as  to  .1  part  <>!'  thi 
does  oot  entitle  plaintii 

damagi  the  damag  rded   for  a   I  <m 

land  not  described  in  the  complainl 

§  2086.     Action  to  recover  a  chattel. 

Plaintiff  is  entitled  to  on  the  rendering  oi 

final  judgment  in  his  favor  "in  an  action  b  p  ;i  chattel; 

bu1  if  the  value  of  the  chattel,  or  of  all  the  chattels  red 

by  the  plaintiff,  as  fixed,  together  with  the  damages,  it*  any, 
awarded  to  bin  -  than  fifty  dollars,  the  amount  of  his 

-  Kellj  \    n  i  M    B    1;   Co     '  Rfontfa    Law  Bui 

1 '  ■;.  5  ort  v.  Hillsburgh  .    Lindsley, 

B  How.   Pr.  131 :  Turner 
How.  Pr.  33. 

Cooley  \.  Cummint  -  .pp. 

Lillis  v.  O'Conner,  8  Hun.  280,  and 
101  Barney  \.  Keith,  6  Wend.  555;  Cool< 
R.   i  Browne  I  1 16,  4  X.  V.  Supp.  i 

Cooley  v.  Cummlnj        r  Civ.  »,  4  N.  Y.  8  ipp. 

530. 

Squires  v.  Seward,  16  How.  Pr.  I 
Lillis  v.  O'Conner.  8  Hun.  - 
Hill    •  _  I   Wkly.   Dig.  124. 
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Art.  II.     Recovery.— A.  Of   Right.— Action    to   Recover   Chattel. 


,  rmot   exceed  the  amount   of  the   value  and  the  dam- 
eada  the  Code  provision  which  constitutes  the 
onlj   author  the  allowance  of  costs  in  an  action  to  re- 

chattel.     If  the  action,   by   the  consent   of  plaintiff, 
,n;1   ,,t    one   for  conversion,  and   the   verdict   and 
judgmenl   entered   are   not   such   as   required   by   the  Code  in 
,IH.  „.,  chattel,  tin.  Code  section  does 

Wh<  :  articles,  but,  by  reason  ol 

jsarUy  claims  them  in  a  sin- 
titled  t  icceeds  as  to 
ds  as  to  Hi- 
the  title  to  the  residue.10' 
defendanl   by  the  rule  adopted 
rmen1  he  can  always  throw  on  the  plain- 
incurred  in  prosecuting  an  nn- 
irticle  of  property  i  I  "i 

11,1 [y  where 

ther  with  the  dam- 
-  than  ,i: 

mpel  plain- 
court,   I-  in- 
,1  damages  to  tin-  extent  oi  at 
of  a  full  bill  -I 
,  s  thai  if  the  judgment  merely  directs  a  re- 

V  V 

V  V 

lff)  20   M  V    Supp. 

51,40  N.  V.  Supp 

N     "i 
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Aj  i     li      l:  01    R  ^ht. 

t ii in  of  the  property  withoul  fixing  its  value,  plaintiff  is  qo1 
entitled  to  any  costs.11  So  if  plaintiff  has  taken  the  property 
which  has  ool  been  rebonded,  and  recovered  a  verdicl  for  pos- 
3ion,  he  is  ool  entitled  to  costs  as  of  course,  it*  its  value  has 
ool  been  fixed  by  verdict,  report,  or  decision,  notwithstanding 
the  fad  thai  Ins  testimony  as  to  value  is  uncontradicted 
And  where  an  offer  of  judgmenl  for  certain  property,  with  a 
specified  amounl  of  damages  less  than  fifty  dollars,  is  accepted, 
the  costs  cannol  exceed  the  damages  specified.1" 

§  2087.     Action  of  which  a  justice  of  the  peace  has  not  juris 
diction. 

Plaintiff  is  entitled  to  costs  of  course,  on  the  rendering  of  a 
final  judgmenl  in  his  favor,  in  an  action  where  a  justice  of  the 
ee  has  no  jurisdiction  Red   in  -    I  of  the 

<  lode.111     The  acl  ions  referred  to  \\  ill  now  be  c  ed. 

Actions  where  people  of  state  are  party.     Where  the 

people  of  the  state  are  n  party,  except  for ■  more  finea 

penalties  nol   exceeding  two  hundred  dollar*,  plaintifl 
ers  costs  as  of  course  whei  ssful.     If  plaintiff  i 

less  than  fifty  dollars  damages,  the  amounl  of  Ins  costs  cannol 
exceed  t he  dams  -■■  - 

Actions  for  toils  and  miscellaneous  actions.     Where  the 

action  is  to  recover  damages  for  an  assault,1"  battery,  false  im- 

'•'l    Hui  N    V.  Supp 

v  Filter  Co.  v.  Wyckofl  \    y.  Supp    | 

mb  Wolff  v.  Moses,  26  Mil  ;  \.  X    Bupj  rman  v.  Gir- 

vin.  s   App.    Div.    its.    t"   \.   V.   Sn|'!'.   845,  wtaicl 
Claflln  \.  Davidson,  53  Super.  Ct.   (21  J.  ft  S.)   U 
ii* Hausauer  v.  Machawlcz,  54  App.  Dh  N  140. 

CIV.  Proi  subd.  3. 

ll6Code  Civ.  Pro  J,  subd.  3,  led  by  Laws  L898,  c.  110; 

People  v.  Strauss,   18  App.  Div.  L98,  62  N    Y    Supp.  812. 
ii"  An    action    tor    personal    injur  tbrougb    defendant's 

not  an  action  for  assault  and  battery.     Kaliski  v.  Pelham 
Park  R.  Co.,  20  Civ.  Proc.  EL  (Browne)  315,  15  X.  V.  Supp    519;   R 
v.  Fayhs  Watch-Case  Co.,  20  Civ.  Proc.  R.  (Bi  N    V    Supp. 

7ss:  overruling  Garrabranl  v.  Sullivan.  Proc.  R.  (Browne)  196. 
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jonment,   libel,   Blander,   criminal   conversation,   Beduction, 

sution,  or  where  it  is  brought  under  sections 

Lg68        19  -        or  1969122  of  the  Code,  plain- 

sful.     But  if.  in  an 
....  damages  for  an  assault,  battery,   false  im- 

ment,  libel,  Blander,  criminal  conversation,  seduction,  or 

eution,the  plaintiff  i  a  than  mty  dol- 

mount  of  his  mnot  ex< d  the  dam- 

whicb  cannot  ex< d  the  amount  of  re- 

1  Actions  where  accounts  exceed  four  hundred  dollars. 

m  total  of  the  accoui 

'] ''  'h"  •,us' 

hundred  and 

ul.  without 

mount  -I  plaintifl  s 

led  then  mhquidated 

•   i  amounl  of  which 

proved. 

''    .,, 
to  will 

apply 

..■ton 

I>roc. 

lr.    (N. 
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Art.  11.     Recovery>— A.  01    Right  Involving   Accounts. 

So  it'  defendanl  admits  plaintiff's  claim  and  interposes  a  coun- 
terclaim, l>ui  makes  qo  offer  of  judgment,  and  plaintiff's  claim 
exceeds  four  hundred  dollars  though  his  recovery  is  the  dif- 
ference  between    the   counterclaim   and    his   claim     Less   than 

four  hundred  dollars     the  plaintiff  is  entitled  t sts         The 

accounts  musl  be  subsisting  unliquidated  accounts.127  1'mlis- 
puted  payments  made  on  ;i  contracl  extinguish  the  debl  pro 
tanto  and  do  qoI   constitute  "matters  of  accounl  Each 

party  musl  have  ;i  claim  againsl  the  other  on  which  h<-  might 
sue.129  The  word  "accounts,"  as  used  herein,  relates  to  de- 
mands and  is  qo1  restricted  to  running  accounts  Counter- 
claims are  included;1  '  bul  credits  are  nol  counterclaims 
An  erroneous  srtiirin.ni  of  accounts  is  do!  such  ;i  Liquidation 
as  gives  ;i  justice  of  the  peace  jurisdiction  where  the  accounts 
exceed  $400.     Where,  in  an  action  broughl  in  ;i  courl  of  record 

for  the  bala ■  of  such  accounts,  they  are  re-examined,  and 

the  errors  corrected,  the  plaintiff,  though  he  recovers  Less  than 
is  entitled  to  costs. 
It  is  not  necessary  thai  the  action  should  have  1 n  com- 
menced in  a  justice's  courl  and  have  been  there  discontinued 
by  reason  of  wanl  of  jurisdiction  t<»  entitle  the  plaintiff  to 
costs;184  bul  where  the  action  is  originally  broughl  in  the  su- 

126  Friedman  v.  Eisenberg,  24  State  Rep    298,  i  N.  Y.  Bupp.  551. 
Lbernathy  v.  Abemathy,  2  Cow.   113. 

Zander   v.    Bell,    l    Wkly.    Dig.   519;    S  Macdonald,    l   Civ. 

Proc  R.  (Browne)  227;  Bundled  v.  Hale,  t  Civ.  I'm,-,  r.  (Browne) 
311:   following  Lamoure  v.  Caryl,   t  Denio,  31 

"a  Brady  v.  Durbrow,  2  E.   D.  Smith,  78. 

isounderhill  v.  Rushmore,  51  App.  Div  204,  64  X.  Y.  Supp.  1015; 
following  Glackin  v.  Zeller,  52  Barb.  L47,  and  Crim  v.  Cronkhite,  15 
How    i'i-.  250. 

ii  Sherry  v.  Cary.  Ill  \.  Y.  514;  Griffen  v.  Brown.  53  Barb.  428; 
Hayes  v.  O'Reilly,  S  Civ.  Proc.  R.  (Browne)  347.  note;  Lablache  v. 
Kirkpatrick,  S  Civ.  Proc.  R.  (Browne)  340,  3  How.  Pr.  (N.  S.)  61; 
Lund  v.  Broadhead,  41  How.  Pr.  146. 

i  -  Walp  v.  Boyd.  19  State  Rep.  111.  2  X.  Y.  Supp.  735;  Gregory  v. 
McArdle,  1  How.  Pr.   (N.  S.)  187. 

133  Gilliland  v.  Campbell.  18  How.  Pr.  177. 

i34Youker  V.  Johnson.  62  App.  Div.  584.  585.  71  X.  Y.  Supp.  178.  and 
cases  cited. 
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Art.  II.     Recovery.— A.  Of   Right.— Actions    Involving   Accounts. 

preme  courl  and  the  plaintiff's  recovery  is  less  than  fifty  dol- 
lars, he  must  show  by  proof  thai  the  sum  total  of  the  accounts 
"proved"  exceeds  four  hundred  dollars,  it  not  being  sufficienl 
thai  the  sum  total  of  the  sums  "claimed"  or  "contested"  ex- 

■ 'I-  thai  sum.'        When  the  action  is  tried  before  the  court 

or  a  referee,  the  question  is  determined  by  the  facts  found, 
and  wh.-u  tried  before  a  jury  by  the  sum  total  of  the  accounts 
shown  to  have  been  "proved  to  their  satisfaction."  If  the 
trial  is  by  jury,  proof  may  be,  it  seems,  by  affidavits  of  plain- 
tiff's attorney  and  abstracts  from  the  stenographer's  minutes 
of  the  trial 

defendanl   procures  a  dismissal  on  this  ground  in  a  jus- 
-  court,  he  is  estopped  from  questioning  the  want  of  juris- 
diction, in  answer  to  plaintiff's  claim   for  costs.13" 

Actions  against  an  executor  or  administrator.     Where 

the  action  is  broughl  againsl  an  executor  or  administrator,  as 
such.  ;iml  the  claim  has  been  duly  presented  to  the  executor 
or  administrator  and  rejected  by  him,  plaintiff  recovers  costs 
of  course  where  successful  excepl  where  the  amount  of  the 
claim  is  less  than  fifty  dollai  This  provision  must  be  read 

in  connection  with  sections  1835  and  1836  of  the  Code  which 
arc  treated  of  hereafter.140  Suffice  it  to  say  in  this  connection 
that  it'  the  "daim"  is  for  less  than  fifty  dollars,  defendanl  re- 

\pp.  Hi-                   5,    71    X.    Y.    Supp.    178; 

Tomp]                          21  Hud  ry,  ill  N.  V.  517;  Kemp 

v.  Dn  i;    i  Browne  I   190,  L9  X.  Y. 

Supp 

on  the  parties.     Youker 

I     71    X.   Y.  Supp.   17s:    Fuller  v.   Conde,    17 

X    Y    39      in  Shorn  111  N    V.  514,  the  jury  rendered  a.  verdict 

for  ah  illy  found  the  amount  of  the 

which    i  |  100. 

Sherrj    •    C  iry,  ill  X.  Y.  514. 

\".  Y.  117:  Glackin  v.  Zeller,  52  Huh.  147; 
■    H  How.  I  •  Irk  v.  Blashfleld,  6  T.  & 

by  Laws  189E 

- 


C  jj   2088 

Alt.   II.      1 

Bince  the  amounl  of  the  claim,  and  ool  the  re- 
cc\  ery,  goi  ems.141 

g  2088.     Actions  to  recover  money  only. 

Plaintiff  is  entitled  to  costs  of  course  on  recovering  a  final 
judgmenl  in  an  action,  other  than  <'ii<-  of  th"s.-  already  specified 
in  tins  article,  in  which  the  complainl  demands  judgment  for  a 
sum  of  money  only,  |>r<>\i<l<'<l  plaintiff  i  fifty  dollars 
more.  This  Code  section  applies  n<»t  only  t<>  a<-t i«>ns  com- 
menced in  i iirt  of  record  bul  also  to  actions  originating  in  a 

justice's  court  which  b  de  novo  in  ill unty 

court.144     It   applies  where  the  complainl  demands  judgment 
for  ;i  sura  of  money  only,  irrespective  of  whether  the  action  is 

nizable  by  ;i  court  of  law  or  by  i urt  of  equity  It 

does  not  apply,  however,  where  the  plaintiff  has  been  permitl 
to  sue  in  forma    pauperis   '      The  amounl  >>f  tl  ind 

not  the  amount  demanded  in  tl  '       the  eriti 

instance,  where,  after  action  brought  in  the  supren urt. 

and  before  answer,  plaintiff  a pts  a  payment  on  account  of 

the  amounl  due,  bo  that  the  balance  for  which  hi 

1*1   III    BU( 

Lamphere  \    Lam 

N.   Y.   Supp.   134. 

dm  whli  I  ban  fifty 

lars.    Osborne  -.  P  App.  Dlv.  277,  72  N.  Y.  Supp 

Bubd.  4. 

m  Fowler  v.  Di 

Morton  v.  Fancber,  92  Hun.    I  N    Y.  8  . .    following 

Murtha  v.  Cnrley,  92  N.  x. 

i";  Weltman  \    i'  -'    M  N.  V   Snpp.   ; 

urpinder  \    -  if.  7  Abb.  Pr.  (N  Turner  v.  Van  Rl 

43  How.  Pr.  33;  Lultgor  v.  Wa  Barb.  417.     Plaintiff  Is 

titled  to  costs  where  his  recovery  is  less  than  fifty  dollars,  even  tb< 
his  demand  exceeded  that  amount,  and  "  ed  by  payments,  d 

before  trial,  which  were  Bet  up  by  supplemental  answer.     Bat< 
ris.  55  Super.  Ct   (28  J.  &  .  R. 

(Brown.  3  Wkly.  Dig.  186;   Burke  v.  Philippe  413,  45 

N.  Y.  Supp.  II 


COSTS.  2'>V) 

•:'    Right.— Actions    to    Recover    Money    Only. 

in. -iit  is  less  than  $50,  he  is  not  entitled  t<>  costs.148     In  com- 
puting tli«-  amount  of  recovery,   interest    is  included,148   and 

where  the  damages  are  trebled,  the  righl  I -is  depends  on 

■  •I'  the  I  amount.150     Plaintiff  is  not  de- 

right  t"  the  fact  that  tin-  several  liability 

than  fifty  dollars  where  tin-  joint 
liability   is  u  I     the  amount   recovered   is 

entitled  to  e 

rty  ;i!nl   its  pro- 
impel  the  parties  who  bad 
■  hem  t"  ;i  recen 

.hi  action 
idgmenl    is  demanded 

•     of    til.-    Hi'" 

ery  "!'  money 

en,  in  which 

til.-  pi  mbject  to  the 

Wh  nt  in 

lence    are 
ii  judgment 

ts  in  a 
tablishing  liis 

:    N.    VI.  The 

■•liars. 

I 


2920  2 

A  r  i     1 1       I : 

righl  to  costs,  be  is  entitled  to  alJ  the  costs  of  the  action  as 
well  of  the  firsl  trial  as  of  the  appeal  and  the  new  trial 

2089.     Actions  in  New  York  and  Kings  countns  which  could 
have  been  brought  m  minor  courts. 

•"  order  to  relieve  the  higher  courts  of  the  counties 
York  and  Kings  Prom  the  trial  of  minor  causes  which  could 
have  been  broughl   in  lower  courts,  the  following  clause 
added  as  subdh  ision  fivi  -  ,      [e  \t>  chapter 

i  "'  the  laws  of  1904  :     "5.  1      til  actions  hereafter  broughl 
in  the  supreme  court,  triable  in  the  county  of  New  York  or  the 

mty  of  Kings,  which  could  have  been  brought,  for 

the  amount  claimed  therein,  in  the  city  court  of  Wu   ^ 

1,1 mty  court  of  Kings,  and  in  which  the  defendanl  shall 

have  been  personally  served  with  :  within  the  counl 

ol   \.-u   York  or  Kings,  plaintiff  shall  i 

bureementa   unless   he  Bhall    recover   five   hundred   dollars 

more;  and  in  .-ill  actions  in  the  ork  city  rl  or  K  ■ 

county  court   which  could  have  been  brou  the 

;||IM""I<  claimed  therein,  in  the  municipal  court,  and  in  which 
defendanl  shall  have  been  personally  Berved  with  pi  th- 

in Mew  York  city,  plaintiff  shall  recover  no  r  disbu 

ments  unless  he  shall   recover  two  hundred  and   fifty  dol 
or  more.     The  fact  thai  in  any  action  a  plaintiff  is  nol  entitled 
'"  coats  under  the  provisions  of  tins  subdivision  shall  not 
title  the  defendanl  to  costs  under  section 

§  2090.     Where  several  actions  brought  for  the  same  cause. 
^  here  two  or  more  actions  are  brought,  in  |  m 

'"  15  I  of  i  he  «  »de,  or  otherwise  for  the  same  causi 
tion,  againsl  persons  who  mighl  have  been  joined  aa  defend- 
ants in  one  action,  costs,  other  than  disbursements,  cannol  be 
recovered,  upon  the  final  judgment,  by  the  plaintiff,  in  mo 
than  one  action,  which  shall  be  at  his  election.  But  this  pro- 
hibition dors  not  apply  to  a  case  where  the  plaintiff  joins  as 
defendants,  in  each  action  brought,  all  the  persons  liable,  not 

i»8 Carpenter  v.   Manhattan  L.  Assur.  Co..  26  Hun. 
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Ait.  II      Recovery.— A.  Of  Right. 

led,  who  can,  with  reasonable  diligence,  I"-  found 
within  the  Btate;  or,  if  the  action  is  brought  in  the  city  court 
of  th  New  Y"il;.  or  a  county  court,  within  the  city  or 

county,  aa  th<  sphere  the  court  is  located.159 

■  ii  embraces,  inter  alia,  actions  for  wron{ 
•  •  I  permita  the  j<>iniii'_r  in  tion  of  the  parties 

ble  -'ii  the  same  written  instrument,  including  the  par- 
promissory  oote.     Where  a  con- 
rdered,  the  successful  party  will  only 
.|  t<>  the  i  be  consolidated 

•  ion,  unless  1 1 rder  coi 

■lit  to  tax  t he  costs  of  the  J.is- 

i  preclude  i  he  taxing  of  costs  in 
on  has  beei  d  into 

without  t'inilt  of  the  plainl  i 

me  of  the  de- 

tult,  and  lently  the  default 

llowed  t--  defend, 

nl  in  both  actions,  <'.-m  re- 

qoI  apply  t<. 

When  fcwo  Of  more  causes  of  action  are  joined. 

de,  "  wherein 

|y  two  or  more  causes  <>t'  ac- 

d,  if  ili--  plaintiff  re- 

d  the  defendanl  upon 

Misc. 
Hal- 

-  I   Hun. 
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the  <»! her  "i-  ol I  d1  itled  I 

adverse  party,  unli  i  that  tl 

' 
plaintiff  only  ie 

■  Qtitled, 
them  to 

.  ailing  ;  •   others 

■ 
in  Bubdh  ision  I 

C08l 

for  Less  than  Hftj  dollaj 
ply  w  here  the  comp 

s  1 1 1  ir  I 

What  constitutis  i  "recovery"  bj  dant, 

fen< 

•  •ni  it  Ie  liini  l 

III    I:  '.      • 

t.llll  .'111 

acl  inn  based  on  Biich  A 

titled   i' 

■ 
thai  they  <I"  not 

i 

N 

Qutnby  v.  Claflln 

Meti  .    v. 

Bnpp. 

H-alh    \ 

.\     ling  v.  Ivoroyd  M 

Burr.  ,. 

Bui 
lnnis.  61   Hun.  ".".J.  1".  X.  Y.  $ 

■ 

17:    | 
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tight— Wh(  '  Joined. 

dentally  upon  the  evidence,  wheD  the  only  issue  was 

.  and  plaintiff  bug ids  on 

But  a  verdict  directed  for  de- 

IV."  It 

ee  that  "judgment 

for  the  defendant  on  the  Becond  cause  of 

,rth  in  tl  ..lint"  "ii  the  ground  that  "the  con- 

-,  which  the  Baid  cause 

It   has 

tion 

tute  of  lini- 

ithority  in  the  light 

When  ■"substantial  cause  of  action"  is  the  same,     it 

tantial  cause  of 

ated  m. 
irately  ' 

action;17' 
ler  both 

on" 
the 
the 
ight 
held  that  "the  substan- 
tia 

md  also 

1  X    Y. 

-     V 


2924 

u  hei 

Alter  discontinuance  in  jtu  I  '-le. 

in  a 
of  a 
deli 
come  in  qui 

■    ■ 

•  that,  v 
or  of  tip  upon  t l 

plaii 

■ 

i 

tion  applies  tho 

^  in  the 

■ 
clusively  upon  ' 
plea  of  title,  the 

The  troubles 

'the  party  in  v 
dered  "  is  entil : 
rendered  in   t'.i 

•  "  defendant  ntitled  I 

ate   that   the  title  I 

Reed  :  I      ; 

6  X.  V.  Supp 

•  eld,  28  Hun 

Shull  v.  < 
Shut 


COSTS.  292S 
Art    tl.     I:-                                    tlonary- — 1.  Costs   of  Action. 

Now   tli-  comparatively    late   decision   which 

aing  of  which  seems  to  be  wrong. 

.  Wright,  36  App.  Div.  569,  which  holds 

ndant   j.'  3sal   of  the  complaint 

of  plaintiff's  failure  to  prove  the 

pporl  the  complaint,  the  defendant 

submitted 

bul  that  the 

'  there  was  no  trial  of 

rv.      This 

thai   thi 
!omplain1  is  disi 

of  the  failure 
trial  when  the 

I   201*        A  lief. 

pro- 

■ 

party 
•  I   by 

In 

t,  this 
I    App. 
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rilj  or  capricio  or  thai  the  decision  of  the  court  wil 

on  "ii  appeal,  although  in  practice  il 
seldom  r«-\  i^<-<  1  e  p  showing  of  abu 

Btatemenl  simply  means  that  the  d 
in   cases  .it    l.tw .    pred(  i  ules   l>ut    in   •••. 

ourl    will   take   into  on   .ill   the   i 

stances  and   granl  The 

awarding  of  costs   in  equil  •  !   I>>    tl 

rules  which  existed  before  th<    I 

These  rules  apply,  r  interpl 

acl ion  t<>  foi 

of  dower,1"  action  for  partition  I  on  t<>  charge  i! 

of  d 

of  the  ins"' 

dan  tin- 

nance,  although 
injunctio 

i  in 
divoi 

■  :■ 
N.  Y.  Supp.  i 

I 
I 

N    X    Supp    : 

■ 

\ikiiian    v.    H 
45  Hun, 

V.i:     R   ■  ■  :     -. 

Pr.  201. 

ill. 
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Art.  ii.  of    Action. 


Th  il  rule  is  that  the  party  b  Qg  on  the  merits 

special  ami  strong  reasons  to  the 
asful  party,  though  he  may  be 
:    ,ne  who  unwarrantably 
ht  will  I-  compelled  to  pay  th-  costs,  al- 
ich  other  would  have  been   compelled  to 
who  would  ordinarily  be  given  costs  will 
where  he  has  behaved  Su- 
nt  vendee,  though 

an  acti  ■>•- 

I  appeal 
•   the  time 
,rm  it.  and  the 
,1  to  be,  ih-  ca 
iful,  Bhould  DOt 
,1  plaintiff 
led  to  h  a  K 

Will    D<  "    »"">• 

.all 

own 


costs  of  the  mi  It"  the  judgment  continues  the 

action  \>>  enable  plaintiff  t<>  pursue  his  legal  remedy  for  dam- 

j,  it  cannol  award  costs  t<>  plaintiff."3     A  defendanl  wl 
properly   charged   with  wrongdoer  cannot    ob 

thai  a  co-defendanl  was  nol  charged  with  costs  Bince  thei 
no  contribution  among  wrongdoi  •  a 

Where  action  is  dismissed.     A   •  i i^nti^s;il.   where   made 

necessary  by  <■  surring  after  the  commencement  <•!'  the 

action,  should  !><•  without  co  -  se  of  mutual 

ror,  <•.  <_r.,  where  ;i  plaintiff  had  probabl  ;ing  tin- 

aid  of  the  court,  hut  failed  t"  establish  Ins  title,  bu1  the  de- 
fendant showed  none,  or  no  better  title,  the  •  lisnnss.il  should 
\><-  without  cnsN  i,.  eith(  r  <  osta  may  be  allowed  defendanl 
<»u  (lisiiiiss.il  on  the  death  of  the  Bole  plaintil 

Where  action  is  unneci  li  two  or  n 

equity  are  brought  and  the  plaintiff  could  have  obtained  .-ill 
t he  relief  soughl   in  t he  one  a<  I  >nly  on< 

will  be  allowed 

Novel  questions  involved.     When    the  question  pi 
"ii  is  ;i  novel  one,  -  thai  costs  will  nol  be  granted  t<> 

the  prevailing  party 

Brown  i  I ; 

Spencer  r,   it    Pa 

Sandf.  Ch.  127 

•  df.  Ch.  • 

md,   -'7   Hun     j 

Holden  \    |  i  i;    Bank,  72  N    v 

of  Colum 

\    o  i    a  ii  of  Hui 

Banta  v.  Marcellus,  2  B 
-17  Munro  v.  I  N    V.  Snpp.  Bl.     So  beld 

in   foreclosure   suits.     Wendell    v.   Wendell,   3    Pa  rmao    v. 

ii.  6  Ch.  Sent   10;    Peck   v.  Cohen,    •  :  12. 

Where  a  prior  moi  a  party  I  jure 

ol  a  junior  mortgage  In  order  I 
the  prior  mor  another  at  tlon  for  tl 

the  question  whether  he  shall  be  allowed  in  addition  to  his  principal 
and  Interesl  the  costs  and  disbursements  on  la  In  the 

discretion  of  the  court  at  special  term.    Guilford  v.  Jacobie,  69  Hun, 
120,  52  Stat.'  Rep.  837,  23  N    V.  Sup] 
usAlward  v.  Alward,  15  Civ.  Pro..  R.    (Browne)    151,  17  State  Rep. 
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Art.  II.     Recovery.— B.  Discretionary-— 1-  Costs   of   Action. 


Where  each  party  succeeds  in  part.     Where  in  an  equity 

,„!,  pari  jds  in  part,  coats  should  uo1  be  awarded 

Bui  this  rule  is  applied  only  where  some  distinct 

;1I11,  independent  claim  of  plaintiff  1ms  wholly  failed,  or  where 

he  was  at  fault,  as  by  having  produced  a  mistake  in  fad  which 

And  where,  in  an  action  to  Eoi 
lien,  the  rei  ported  againsl   plaintifl 

■ipal  claim  for  materials  furnished  and  in  its  fa 

•  mtial  defeal 

,fthe  action.225 
aosure  who  are 
deficiency  or  m  re- 
told, 
,  ,  ..  ..„, 

„   7,    H 
N     \ 


Ktl     of     A 

ducing   the   amount    claimed    I  on   the 

Where  both  parties  were  in  the  wrong  In  that  plaintiff 
too  much  and  defendant  <l  will  q< 

ay  arded 

Where,  in  an  equitj 
trovers}    have  ariaen  upon 
Fendanl  upon  which  he 
In-  awarded  againsl   hi 
plaintiff  hai 

bul  has  confined  himself  to 
claim  aet  up  in  the 

m  proper 

Where  party  urn  Both 

■  I  indep< 

ii.lv   defendi 
Whi  in 

which  they  hai 
tli.it  a  complete 
involved  may  b 
and  enjoyment  of  proj 
from  any  obst 

ranee  in 
under  Buch 
plaintiff,  the  only  i 
them  to 
determine  thai  they  have  uni 

B 

R 

IPP    Ttl 

S.  1 
Supp 

U    rlalm 
efendanl 

i:  N   v   Supp.  it:. 

O'Hara  \    Brophj 
Washburn,  20  App.  DJ  T.  £  ipp.  n:. 

King    v     ;•  s  ..   Walton 

-    41  Hun.  S1J 
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lion. 

■1  the  real  contending  parties,  who 

y  t<>  \\  i  ihonld  be  declared  entitled 

3  own  act  "i-  def  not  lia- 

1  be  allowed  c  against  the 

Payment  from  fund.     Where  a  person   is  compelled  t<> 

ibtain  his  i - i -_r 1 1 1 ^  in  n  to  a 

which  tlit*  opposing  party  has 

barge  I ; 

v,  here  funds  are 

3o,  in  an  ac- 

■  liau  n  as  t«.  Ctf 

ible, 

I  ■  'lis  that 

of  property 
w  hich  is  to  l».-  <lis- 
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supplementary  proceedings,'-'48  condemnation  proceedings,249 
certiorari,250  proceedings  for  the  appointment  of  a  committee 
for  an  incompetent,251  etc.,  will  not  be  considered  in  this  con- 
nection but  will  be  treated  of  in  the  chapters  relating  to  such 
special  proceedings.  Costs  cannot  be  allowed  in  such  special 
proceedings,  as  of  course,  unless  the  right  to  them  is  expressly- 
given  by  the  statute.252 

(3)   Demurrer. 

§  2097.     Code  provision. 

There  is  only  one  exception  to  the  rule  that  costs  are  abso- 
lute where  a  demurrer  to  a  complaint  is  sustained,253  and  that 
is  furnished  by  section  3232  of  the  Code  which  provides  that 
where  an  issue  of  law  and  an  issue  of  fact  are  joined  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of,  when  an  interlocutory  judgment  is  ren- 
dered upon  the  issue  of  law,  the  interlocutory  judgment  may, 
in  the  discretion  of  the  court,  deny  costs  to  either  party,  or 
award  costs  to  the  prevailing  party,  either  absolutely,  or  to 
abide  the  event  of  the  trial  of  the  issue  of  fact.254  Upon  sus- 
taining plaintiff's  demurrer  to  a  counterclaim  pleaded  by  de- 
fendant, the  court  may  award  costs  to  the  plaintiff  notwith- 
standing the  issues  of  fact  remain  to  be  determined.255  The 
interlocutory  judgment,  upon  sustaining  a  demurrer  to  part 

2086,  referring  particularly  to  costs  in  mandamus  proceedings,  does  not 
refer  to  costs  in  cases  in  which  the  application  for  the  peremptory  writ 
has  been  denied.     People  v.  New  York  Produce  Exch.,  64  How.  Pr.  523. 

248  Code  Civ.  Proc.  §§  2455,  2456. 

249  Code  Civ.  Proc.  §§  3369,  3372. 

250  Code  Civ.  Proc.  §  2143. 

25i  Code  Civ.  Proc.  §§  2336,  2323. 

252  Potter  v.  Durfee,  44  Hun,  197,  8  State  Rep.  261,  26  Wkly.  Dig.  329 

253  Tallman  v.  Bernhard,  75  Hun,  30,  27  N.  Y.  Supp.  6.  This  is  so 
though  plaintiff  is  a  public  official.  Keller  v.  Shrady,  30  Misc.  833,  61 
N.  Y.  Supp.  1123. 

254  Voght  Mfg.  &  Coach  Lace  Co.  v.  Oettinger,  88  Hun,  52,  34  N.  Y. 
Supp.  731.. 

255  Adams  v.  Ward,  60  How.  Pr.  288;  Doelger  v.  O'Rourke  18  Abb 
N.  C.  457. 
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of  a  pleading,  may  include  costs  to  be  taxed.-"5  Where  defend- 
ant amends  his  answer,  and  omits  a  counterclaim  which  has 
been  demurred  to,  plaintiff  is  entitled  to  costs.257  Costs  for 
arguin-  a  demurrer  are  waived  by  consenting  to  withdraw 
the  case  after  argument.258  If  the  demurrer  is  sustained  in 
part,  costs  should  not  be  awarded  either  party.259 

(4)   Motions. 
§  2098.     Scope  of  subdivision. 

Whether  the  payment  of  costs  will  be  imposed  as  a  condi- 
tion of  granting  a  motion  which  rests  in  the  discretion  of 
the  court  will  not  be  considered  in  this  connection  but  refer- 
ence should  be  made  to  the  chapters  dealing  with  the  particular 
motion. 

6  2099.     Discretion  of  court. 

■  sts,  upon  a  motion  in  an  action,  where  the  costs  thereof 
are  not  specially  regulated  in  this  act.  or  upon  a  reference 
made  pursuant  to  section.  623,  624,  827,  or  1015  of  this  act, 
mav  be  awarded,  either  absolutely  or  to  abide  the  event  of  the 
action,  or  of  the  reference,  to  any  party,  in  the  discretion  of 
the  court  or  judge."260  This  Code  provision  applies  to  a  mo- 
tion for  a  new  trial  on  exceptions  ordered  to  be  heard  by  the 
appellate  division  in  the  firsl   instance.2"     Costs  will  not  be 

250  Brassington  v.  Rohrs,  3  Misc.  258,  52  State  Rep.  171,  23  Civ.  Proc. 
R    (Browne)  146,  22  N.  Y.  Supp.  761. 

257  curry  v.  Blair,  4  Wkly.  Dig.  271.     Contra,  Branagan  v.  Palmer,  a 

Wkly.  Dig.  521. 

258Losee  v.  Bullard.  54  How.  Pr.  319. 

259petrakion  v.  Arbelly,  23  Civ.  Proc.  R.  (Browne)  183,  26  N.  Y. 
Supp  731-  Hollingshead  v.  Woodward.  35  Hun,  410;  Benner  v.  Benner, 
35  State  Rep.  '602,  58  Hun,  609,  12  X.  Y.  Supp.  472.  Where  plaintiff 
was  successful  as  to  a  demurrer  to  one  of  two  defenses  in  two  separate 
actions  and  a  demurrer  to  the  other  was  overruled,  no  costs  should  be 
allowed  to  either  party.  Sargent  v.  Sargent  Granite  Co.,  3  Misc.  32d, 
52  State  Rep.  517,  23  N.  Y.  Supp.  886. 

-     Code  Civ.  Proc.  §  3236. 

26i  Miller  v.  Bush,  29  App.  Div.  117,  51  X.  Y.  Supp.  486. 
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awarded  on  ex  parte  motions.202  Costs  are  not  ordinarily  al- 
lowed on  granting  a  favor,  as  where  plaintiff  moves  to  consoli- 
date several  actions,203  but  it  is  customary  to  impose  costs  as  a 
condition  of  allowing  the  favor.  But  the  court,  on  a  motion 
for  discovery  and  inspection,  should  grant  costs  to  the  moving 
party  where  inspection  of  the  document  was  sought  before 
moving  and  was  unreasonably  refused.264  Where  a  party 
makes  of  the  other  a  request  that  he  is  entitled  to  have  granted 
on  equitable  terms,  the  other  should  state  the  terms  on  which 
he  is  willing  to  grant  it.  If  he  does  not  do  so,  he  cannot  have 
costs  of  resisting  the  necessary  motion  therefor.205  If  the  ad- 
verse party  offers  to  concede  the  object  of  the  motion,  and 
pay  a  part  of  the  costs  .which  the  court  would  grant,  it  is  in 
the  discretion  of  the  court  whether  they  grant  full  costs  if  the 
motion  is  insisted  on.200  A  motion  to  strike  out  an  answer, 
though  denied,  will  not  be  with  costs  where  plaintiff  was  right 
in  serving  the  notice  of  motion.207  So  costs  will  not  be  granted 
the  opposing  party  where  the  motion  is  denied,  where  his  acts 
between  the  time  of  service  of  notice  of  the  motion  and  the 
hearing  were  the  cause  of  the  denial.268  Costs  are  not  allowed 
for  opposing  a  motion  made  necessary  by  an  inequitable  refus- 
al to  correct  an  irregularity,  or  waive  a  default.269  On  overrul- 
ing an  answer  of  a  proper  but  not  necessary  party,  as  frivolous, 
costs  should  not  be  awarded  to  plaintiff  where  the  answer  was 
advantageous  to  plaintiff.270 

If  the  notice  of  motion  asks  for  more  than  the  party  is  en- 
titled to,  costs  of  motion  will  not  be  allowed.271 

202  Bowne  v.  Anthony,  13  How.  Pr.  301;  Edlefson  v.  Duryee,  21  Hun, 
607. 

203  Ferris  v.  Betts,  2  How.  Pr.  78. 

264Brevoort  v.  Warner,  8  How.  Pr.  321;  Seligman  v.  Real  Estate 
Trust  Co.,  20  Abb.  N.  C.  210. 

205  Gaul  v.  Miller,  3  Paige,  192. 

2GG  stiles  v.  Fisher,  3  How.  Pr.  52. 

207  Rider  v.  Bates,  66  How.  Pr.  129. 

268  New  York,  L.  E.  &  W.  R.  Co.  v.  Carhart,  36  Hun,  288. 

200  Kane  v.  Van  Vranken,  5  Paige,  62. 

27<>  Merrill  v.  Bischoff,  3  App.  Div.  361,  38  N.  Y.  Supp.  194. 

271  Bates  v.  Loomis,  5  Wend.  78;  Whipple  v.  Williams,  4  How.  Pr.  28; 
Corbin  v.   George,   2   Abb.   Pr.   465.     Where   the   notice  of   motion  asks 
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On  a  new  question27-  or  technical  objection,273  costs  are  ordi- 
narily not  allowed  either  party. 

It  is  proper  to  grant  costs  to  the  moving  party,  though  the 
motion  is  denied,  where  he  was  misled  by  his  adversary^ 
statements.274  Costs  will  not. be  allowed  the  moving  party  if 
his  affidavits  are  unnecessarily  voluminous,275  and  the  same 
rule  applies  to  the  opposing  party  where  he  is  successful  and 
his  papers  are  prepared  with  a  manifest  view  to  increase  the 

costs.-7''' 

Necessity  that  notice  of  motion  ask  for  costs.     Costs 

cannot  be  granted  on  a  default  if  the  notice  of  motion  does 
not  specifically  ask  fur  them,2"  though  the  rule  is  otherwise 
where  the  motion  is  cont.'sted.278 

Costs  to  abide  the  event.     Costs  should  not  be  awarded 

to  abide  the  event  on  opening  a  default,279  but  may  be  on 
grant  in-  an  order  of  discovery,280  or  on  sustaining  a  demurrer 

two  things,  in  the  alternative,  one  of  which  the  party  is  not  entitled 
to,  costs  of' opposing- must  be  allowed.     Smith  v.  Jones,  2  Code  R.  33. 
^  people  v.  Assessors  of  Town  of  Barton,  44  Barb.  148,  29  How.  Pr. 

371. 

osts  are  not  allowed  on  a  technical  objection,  where  the  practice 
is  unsettled.     Hoffman  v.  Skinner,  5  Paige,  526.     Although  ordinarily 
when  a  party  asks  as  a  favor  to  be  relieved  from  his  own  mistake,  he 
should  be  required  to  pay  the  costs  of  opposing  the  motion,  yet  where 
the  objection  is  purely  inadvertent  and  technical,  and,  before  the  mo- 
tion   costs  have  been  offered  and  refused,  no  costs  should  be  allowed 
as  terms  of  granting  the  favor.     Schiller  v.  Maltbie,  11  Civ.  Proc.  R. 
(Browne)   304. 
2T4  Leonard  v.  Manard,  1  Super.  Ct.  (1  Hall)  200. 
--■•  Pitcher  v.  Clark.  2  Wend.  632;  Seebor  v.  Hess,  5  Paige,  85. 
2tg  Pitcher  v.   Clark.   2   Wend.   631;    Piatt  v.   Torrey,  18  Wend.  572; 
Townsend  v.  Babcock,  18  Wend.   637;    City  of  Buffalo  v.  Scranton,  20 
Wend    676;  Sands  v.  Bullock.  20  Wend.  680. 

-T7  Northrop  v.  Van  Dusen,  5  How.  Pr.  134,  3  Code  R.  140;  Smith  v. 
Fleischman,  17  App.  Div.  532,  79  State  Rep.  553,  45  N.  Y.  Supp.  553. 
Costs  not  given  on  an  order  to  show  cause  unless  asked. therein.  Hoff- 
man v.  Lux,  1  Month.  Law  Bui.  91. 

278  if  the  motion  is  contested,  costs,  whether  asked  for  or  not,  are 
in  the  discretion  of  the  court.  Banta  v.  Marcellus,  2  Barb.  373;  Jones 
v.  Cook,  11  Hun,  230. 

279  Richardson  v.  Sun  Printing  &  Pub.  Ass'n,  20  App.  Div.  329,  46  N. 

Y.  Supp.  814. 

2-  McGrath  v.  Alger,  40  App.  Div.  610,  57  N.  Y.  Supp.  519. 
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with  leave  to  amend,281  or  on  granting  a  compulsory  refer- 
ence,282 or  on  granting  a  motion  to  change  the  place  of  trial,283 
or  on  granting  a  motion  for  a  new  trial.283a  If  costs  of  a  mo- 
tion are  ordered  to  abide  the  event  of  the  action,  they  may  be 
taxed  as  part  of  the  costs  of  the  action.284 

(C)  ACTIONS  AGAINST  PARTICULAR  PERSONS. 

§  2100.     Actions  against  school  officer  or  supervisor. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office ;  or  on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon  him 
by  law;  where  his  act,  refusal,  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  state  superintendent  of  public 
instruction,  and  where  it  is  certified  that  it  appeared,  upon 
the  trial,  that  the  defendant  acted  in  good  faith.  But  this 
section  does  not  apply  to  an  action  for  a  penalty;  or  to  an 
action  or  a  special  proceeding,  to  enforce  a  decision  of  the 
superintendent.285  The  certificate  only  relates  to  the  good 
faith  of  the  school  officers  in  the  performance  of  the  act  which 
forms  the  subject  of  the  action ;  it  has  no  relation  to  the  good 
faith  of  the  parties  in  prosecuting  or  defending  the  action  or 
in  bringing  or  defending  appeals  in  the  course  of  the  action.286 
There  cannot  be  a  second  or  different  certificate  in  any  stage 
of  the  action  subsequent  to  the  trial.2S7  The  school  officers 
are  exempted,  where  the  certificate  is  given,  from  costs 
throughout  all  the  stages  of  the  action.288    The  matter  of  costs 

ssi  Willover  v.  First  Nat.  Bank  of  Olean,  40  Hun,  184. 

282  Cuthbert  v.  Hutchins,  7  App.  Div.  251,  40  N.  Y.  Supp.  277. 

2S3  Gidney  v.  Spelman,  6  Wend.  525;  Norton  v.  Rich,  20  Johns.  475. 

ss3a  Chapman  v.  Delaware,  L.  &  W.  R.  Co.,  92  N.  Y.  Supp.  304. 

284  Code  Civ.  Proc.  §  779. 

285  Code  Civ.  Proc.  §  3244.  As  to  when  it  is  proper  to  refuse  a  certifi- 
cate of  good  faith,  see  Barrett  v.  Sayer,  58  Hun,  608,  12  N.  Y.  Supp. 
170.  As  when  an  appeal  may  be  taken  to  the  state  superintendent,  see 
Durfee  v.  McCall,  21  Wkly.  Dig.  337. 

286,  287  Willey  v.  Shaver,  1  T.  &  C.  324,  328. 

28swilley  v.  Shaver,  1  T.  &  C.  324,  329.  Exemption  covers  costs  on 
motion  by  defendants  for  a  new  trial.     Clarke  v.  Tunnicliff,  38  N.  Y.  58. 
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in  these  actions  is  also  regulated  by  other  statutes  contained  in 
the  Revised  Statutes.289 

§  2101.     Actions  against  municipal  corporations. 

The  Code  provides  as  follows:  "Costs  cannot  be  awarded 
to  the  plaintiff,  in  an  action  against  a  municipal  corporation, 
in  which  the  complaint  demands  a  judgment  for  a  sum  of 
money  only,  unless  the  claim  on  which  the  action  is  founded, 
was,  before  the  commencement  of  the  action,  presented  to  the 
board  of  such  corporation  having  the  power  to  audit  the  same, 
or  to  its  chief  fiscal  officer,  at  least  ten  days  before  the  com- 
mencement  of  said  action."290  This  Code  provision  applies 
only  to  actions  ex  contractu.2'1  It  does  not  apply  to  special 
proceedings,292  nor  to  an  action  commenced  in  a  justice  court 
and  appealed  to  the  county  court,293  nor  to  the  costs  of  an  ap- 
peal.294 Prior  to  1899,  the  claim  was  required  to  be  presented 
to  the  "chief  fiscal  officer,"  but  now  the  claim  may  be  presented 
either  to  such  officer  or  to  "the  board  of  such  corporation  hav- 
ing the  power  to  audit  the  same."  Since  the  amendment, 
there  is  no  question  but  that  presentation  to  a  board  of  water 
commissioners  who  made  the  contract  under  which  the  claim 
arose,  and  to  their  treasurer,  where  the  treasurer  of  the  village 
has  no  control  over  the  waterworks  fund,  is  sufficient.295  The 
"chief  fiscal  officer*'  is  t he  officer  who  receives,  keeps,  and  dis- 
burses the  moneys  of  the  corporation.29'5     The  "fiscal  officer" 

sso  See  People  v.  Abbott,  107  N.  Y.  225. 

290  Code  Civ.  Proc.  §  3245. 

29i  Taylor  v.  City  of  Coboes,  105  N.  Y.  54;  Gage  v.  Village  of  Hor- 
nellsville,  106  N.  Y.  667;  McClure  v.  Niagara  County  Sup'rs,  50  Barb. 
594. 

292  Proceedings  to  vacate  an  assessment.  Matter  of  Jetter,  78  N.  Y. 
601. 

-"•' ■•'•  Marsh  v.  Village  of  Lansingburgh.  31  Hun,  5H. 

294  utica  Water-Works  Co.  v.  City  of  Utica,  31  Hun,  426. 

ass  See  Hallinan  v.  Village  of  Ft.  Edward.  26  Misc.  422,  57  N.  Y.  Supp. 
162.  Contra.  King  v.  Village  of  Randolph,  28  App.  Div.  25,  50  N.  Y. 
Supp.  902.  Both  these  cases  were  decided  before  the  amendment  took 
effect. 

296,  297  Gage  v.  Village  of  Hornellsville,  106  X.  Y.  667. 
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of  a  village297  or  city29s  is  usually  the  treasurer.  Presentation 
to  the  common  council  of  a  city  has  been  held  sufficient.299  A 
claim  against  a  town,  where  there  is  no  town  treasurer,  may 
be  presented  to  the  supervisor.300  The  omission  to  present  the 
claim  is  not  excused  because  the  officer  to  whom  the  claim 
must  be  presented  has  no  power  to  adjust  such  a  claim.301  The 
claim  must  be  presented  by  one  who  asserts  authority  to  act 
for  the  claimant,  and  in  such  a  manner  as  to  afford  opportu- 
nity and  sufficient  information  to  the  officer  to  enable  him  to 
present  it  to  the  proper  auditing"  officers  and  to  procure  au- 
thority to  pay.302  A  verified  statement  must  be  presented.303  It 
is  immaterial,  it  seems,  that  the  amount  named  in  the  complaint 
does  not  correspond  to  the  amount  claimed  in  the  verified 
statement  if  both  refer  to  the  same  claim.304  No  certificate  of 
the  judge  presiding  on  the  trial  is  required  to  defeat  plaintiff's 
claim  for  costs  where  the  claim  is  not  presented.305  If  the  claim 
is  not  presented  and  plaintiff  succeeds,  neither  party  is  en- 
titled to  costs.306 

ART.   III.     ONE    OR    MORE    BILLS    OF    COSTS. 

§  2102.     Where  there  are  several  successful  defendants. 

Where  defendants  appear  by  the  same  attorney,  as  a  gen- 
eral rule,  but  one  bill  of  costs  is  allowed,  where  the  defense  is 
substantially  the  same,3"7  although  they  answer  separately.1'" 

29s  Hunt  v.  City  of  Oswego,  45  Hun,  305. 

299  Butler  v.  Rochester,  4  Hun,  321,  6  T.  &  C.  572;  Williams  v.  Buffalo, 
25  Hun,  301.  Claim  rejected  by  council  need  not  be  presented  to  treas- 
urer.    Grier  v.  City  of  Lockport,  21  Wkly.  Dig.  444. 

»oo  Stanton  v.  Town  of  Taylor,  45  State  Rep.  906,  19  N.  Y.  Supp.  43. 

soi  Baine  v.  Rochester,  85  N.  Y.  523;  Dressel  v.  City  of  Kingston,  32 
Hun,  526. 

302  Spaulding  v.  Village  of  Waverly,  12  App.  Div.  594,  44  N.  Y.  Supp. 
112. 

303  King  v.  Village  of  Randolph,  28  App.  Div.  25,  50  N.  Y.  Supp.  902. 
so*  Minick  v.  City  of  Troy,  83  N.  Y.  514. 

305,  306  Baine  v.  Rochester,  85  N.  Y.  523. 

sot  Walker  v.  Russell,  7  Abb.  Pr.  452,  note,  16  How.  Pr.  91;  Zeisler  v. 
Steinmann,  53  Super.  Ct.  (21  J.  &  S.)  184;  Bailey  v.  Johnson,  1  Daly,  61. 
308  Atkins  v.  Lefever,  5  Abb.  Pr.   (N.  S.)  221. 
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But  where  the  summons  and  complaint  are  not  served  on  a  de- 
fendant until  after  a  co-defendant  has  appeared  and  answered, 
and  the  answers  are  substantially  different,  each  defendant  is 
entitled  to  costs,  although  they  appeared  by  the  same  attor- 
ney.309 And  separate  bills  of  costs  are  proper  where  two  de- 
fendants originally  appear  by  the  same  attorney  but  by  sep- 
arate answers  and  subsequently  have  different  attorneys.310 

Where  all  the  defendants  have  succeeded  upon  the  trial, 
those  not  united  in  interest  who  have  appeared  by  different 
attorneys  have  the  right  to  present  separate  bills  of  costs,  un- 
less it  is  shown  that  the  parties  are  united  in  interest  or  col- 
hisively  appeared  by  separate  attorneys  in  bad  faith,  for  the 
purpose  of  enhancing  the  plaintiff's  costs.811  If  defendants 
separately  answer  without  good  cause,  only  one  bill  of  costs 
can  he  taxed.312  The  burden  of  proving  had  faith  rests  upon 
the  plaintiff.  In  case  more  than  one  hill  of  costs  is  taxed,  he 
can  move  at  special  term  for  a  relaxation,  and  that  one  bill  be 
stricken  out.313  Members  of  a  public  board  sued  for  an  official 
act  cannot  sever  so  as  to  obtain  more  than  one  bill  of  costs; 
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Iazet  v.  Crow,  24  Abb.  N.  C.  372,  18  Civ.  Proc.  R.  (Browne)  ITS, 
31  State  Rep.  972,  10  N.  Y.  Supp.  713. 

3M  Pierce  v.  Brown,  40  Super.  Ct.  (8  J.  &  S.)  398. 

3n  Delaware,  L.  &  W.  R.  Co.  v.  Burkard,  40  Hun,-  625,  2  State  Rep. 
184;  Lane  v.  Van  Orden,  63  How.  Pr.  237;  Wolf  v.  Di  Lorenzo,  22  Misc. 
323,  49  N.  Y.  Supp.  191.  The  fact  that  the  attorneys  appearing  for  de- 
fendants answering  separately,  occupy  the  same  office,  affords  strong 
grounds  for  presuming  that  the  separation  is  for  the  purpose  of  in- 
creasing the  costs.  Slater  Bank  v.  Sturdy,  15  Abb.  Pr.  75.  Several 
defendants,  appearing  by  different  attorneys  who  are  partners,  are  en- 
titled, if  they  succeed,  to  only  one  bill  of  costs.  Crofts  v.  Rockefeller, 
1  Code  R.  (N.  S.)  177,  6  How.  Pr.  9.  Defendants  interposing  separate 
answers  by  different  attorneys  are  presumably  entitled  to  separate  bills 
of  costs;  but  such  presumption  is  destroyed  by  proof  that  one  of  the 
attorneys  is  the  clerk  of  the  other,  occupying  the  same  office.  Howell 
v.  With.  2  City  Ct.  R.  405;  Perry  v.  Livingston,  6  How.  Pr.  404. 

8i2Ackroyd  v.  Newton,  24  Misc.  424,  53  N.  Y.  Supp.  682. 

si3  Defendants  having  answered  in  good  faith  by  two  sets  of  attor- 
neys are  entitled  to  the  allowance  of  two  bills  of  costs  without  any 
order.     Royce  v.  Jones,  23  Hun,  452. 

si-i  Stewart  v.  Schultz,  33  How.  Pr.  3. 
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though  it  has  been  held  otherwise  where  different  hoards  and 
individuals  were  joined  as  defendants,  and  the  appearance  by 
separate  attorneys  was  justified  by  custom.315  A  party  appear- 
ing in  person  and  likewise  by  attorney  as  guardian  for  infant 
defendants,  and  interposing  substantially  the  same  defense  in 
both  issues,  although  by  separate  answers,  is  entitled  to  but  one 
bill  of  costs.316 

The  provision  in  section  1426  of  the  Code  that  if  the  in- 
demnitors substituted  in  the  place  of  the  sheriff  in  an  action 
against  the  sheriff  recover  judgment  "they  are  entitled  to 
single  costs  only"  does  not  mean  only  one  bill  of  costs  but 
means  single  costs  as  distinguished  from  double  costs.317 

§  2103.     Where  there  are  several  unsuccessful  defendants. 

Separate  bills  of  costs  will  not  be  allowed  against  separate 
defendants  though  they  appear  by  different  attorneys.318  If 
one  defendant  makes  default  and  the  other  interposes  an  un- 
successful defense,  the  entire  costs  may  be  taxed  against  both 
defendants  if  the  liability  is  joint319  or  is  joint  and  several;320 
but  plaintiff  may,  on  proper  proof,  enter  a  separate  judgment 
against  the  defaulting  defendant,  with  costs.321 

§  2104.     Motion  costs. 

But  one  bill  of  costs  will  be  allowed  where  two  motions  are 
made  where  the  relief  might  be  obtained  by  one,322  or  where 

3i5  Hequembourg  v.  Bookstaver,  54  Hun,  88,  7  N.  Y.  Supp.  217. 

3i6  Browne  v.  Murdock,  12  Abb.  N.  C.  360. 

sit  Isaacs  v.  Cohen,  86  Hun,  119,  33  N.  Y.  Supp.  188. 

sis  Buell  v.  Gay,  13  How.  Pr.  31;  Codding  v.  Scott,  1  Misc.  485,  21  N. 
Y.  Supp.  473.  Compare,  however,  as  contra,  Mclntyre  v.  Wynne,  21 
Civ.  Proc.  R.  (Browne)  208,  16  N.  Y.  Supp.  540;  Comstock  v.  Halleck,  6 
Super.  Ct.  (4  Sandf.)   671;  Miller  v.  Coates,  5  T.  &  C.  690. 

sis  Catlin  v.  Billings,  13  How.  Pr.  511,  4  Abb.  Pr.  248. 

320  Warner  v.  Ford,  17  How.  Pr.  54;  Delatour  v.  Bricker,  2  City  Ct. 
R.  22. 

321  Howk  v.  Bishop,  10  Hun,  509. 

322  Cortland  County  Mut.  Ins.  Co.  v.  Lathrop,  2  How.  Pr.  146.  If  a 
party  makes  two  motions  where  the  relief  might  be  obtained  by  one,  he 


§  2106 

Art.  IV.     Persons  Liable 


COSTS.  2°43 


the  motion  is  entitled  in  several  actions.323  So  where  several 
motions  are  made  by  the  same  attorneys  on  one  set  of  papers, 
and  granted  with  costs  against  the  other  party,  costs  are  al- 
lowed only  for  one  motion.324 

ART.   IV.      PERSONS   LIABLE. 

§  2105.     Scope  of  article. 

Conceding  that  some  one  is  liable  for  costs,  the  question  often 
arises  as  to  what  particular  person  is  liable.  To  answer  that 
question  is  the  scope  of  this  article. 

§  2106.     Third  persons  where  judgment  is  for  defendant. 

The  Code  provides  that  "where  an  action  is  brought,  in  the 
name  of  another,  by  a  transferee  of  the  cause  of  action,  or  by 
any  other  person,  who  is  beneficially  interested  therein,  or 
where,  after  the  commencement  of  an  action,  the  cause  of  ac- 
tion becomes,  by  transfer  or  otherwise,  the  property  of  a  per- 
son not  a  party  to  the  action,  the  transferee,  or  other  person  so 
interested,  is  liable  for  costs  in  the  like  cases  and  to  the  same 
extent  as  if  he  was  the  plaintiff,  and,  where  costs  are  awarded 
against  the  plaintiff,  the  court  may.  by  order,  direct  the  per- 
son so  liable  to  pay  them."325  It  will  be  observed  tnat  this 
Code  provision  covers  (1)  an  action  brought  in  the  name  of 
another  by  a  transferee  of  the  cause  of  action;  (2)  an  action 

must  pay  costs  of  opposing  as  of  one  motion.     Mitchell  v.  Westervelt, 
6  How.  Pr.  265. 

--Jackson  v.  Keller,  18  Johns.  310;  Jackson  v.  Garnsey,  3  Cow.  385. 
In  actions  between  the  same  parties  and  in  the  same  court,  when  one 
of  the  parties  moves  in  each  at  the  same  time  and  with  the  same  ob- 
ject, the  party  prevailing  on  the  motion  is  entitled  to  the  costs  of  one 
motion  only.     Hornfager  v.  Hornfager,  6  How.  Pr.  13,  Code  R.   (N.  S.) 

180. 

324  Jackson  v.  Keller,  18  Johns.  310;  Jackson  v.  Garnsey,  3  Cow.  385; 
Jerome  v.  Boeram,  1  Wend.  293;  Schermerhorn  v.  Noble,  1  Denio,  682; 
Post  v.  Jenkins,  2  How.  Pr.  33;  Cortland  County  Mut.  Ins.  Co.  v.  La- 
throp,  2  How.  Pr.  146. 

325  Code  Civ.  Proc.  §  3247.  Rule  in  ejectment  where  grantee  sues  in 
name  of  grantor,  see  Code  Civ.  Proc.  §  1501. 
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brought  in  the  name  of  another  by  a  person  "beneficially  in- 
terested" in  the  cause  of  action  other  than  a  transferee  thereof; 
and  (3)  an  action  where,  after  its  commencement,  the  cause 
of  action  becomes,  by  transfer  or  otherwise,  the  property  of  a 
person  not  a  party  to  the  action.  It  seems  that  this  Code  pro- 
vision applies  only  to  one  "prosecuting"  an  action  and  not  to 
one  defending  an  action.3-0  The  third  person,  in  a  proper 
case,  is  liable  for  the  costs  accruing  before  he  obtains  his  in- 
terest as  well  as  those  accruing  thereafter.327 

Action  by  assignee.     If  the   action  is  brought  in  the 

name  of  another  by  a  transferee  of  the  cause  of  action  or  if, 
after  the  commencement  of  the  action,  the  cause  of  action 
becomes,  by  transfer  or  otherwise,  the  property  of  a  person 
not  a  party  to  the  action,  the  transferee  becomes  liable  for 
costs.  The  test  of  the  liability  for  costs  of  one  becoming  owner 
of  the  cause  of  action,  pending  the  action,  is  whether  he  would 
have  been  liable  if  he  had  brought  the  action.328  An  absolute 
assignee  is  liable  irrespective  of  whether  he  took  any  part  in 
the  action.329  A  person  is  not  liable,  however,  who  merely 
takes  an  assignment  of  the  claim  as  collateral  security. ;;'  One 
who  receives  an  assignment  of  a  judgment  after  it  is  docketed, 
and  afterwards  reassigns  the  judgment  to  the  assignor,  is  not 
liable  f»r  the  costs  when  the  judgment  is  afterwards  set  aside.331 
An  attorney  who  gives  defendant  notice  that  he  is  absolute 
assignee  of  the  demand  in  suit  cannot  deny  it  in  order  to  avoid 
being  charged  with  costs.332 

■"-';  Peetseh  v.  Quinn,  12  Misc.  61,  33  N.  Y.  Supp.  87.  This  was  so 
held  under  the  Revised  Statutes  (Miller  v.  Adsit,  18  Wend.  672)  which 
corresponded  closely  to  the  present  Code  provision.  The  contrary  was 
held  under  the  old  Code  (Wolcott  v.  Holcomb,  31  N.  Y.  125)  which, 
however,  was  broader  than  the  like  provision  of  the  Revised  Statutes. 

327  Jordan  v.  Sherwood,  10  Wend.  622;  Genet  v.  Davenport,  58  N.  Y. 
607;  Tucker  v.  Gilman,  58  Hun,  167,  11  N.  Y.  Supp.  555. 

32s  Conger  v.  Hudson  River  R.  Co.,  7  Abb.  Pr.  255. 

329  Dowling  v.  Bucking,  15  Abb.  Pr.  (N.  S.)  190,  52  N.  Y.  658;  Tucker 
v.  Gilman,  58  Hun,  167,  11  N.  Y.  Supp.  555. 

330  Thorn  v.  Beard,  139  N.  Y.  482;  Dowling  v.  Bucking,  52  N.  Y.  658; 
Peck  v.  Yorks,  75  N.  Y.  421. 

33i  Chamberlin  v.  West,  5  N.  Y.  Leg.  Obs.  226. 
332  Bliss  v.  Otis,  1  Denio,  656. 
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Of  course  the  person  who  assigns  his  cause  of  action  pending 
the  suit  is  still  primarily  liable  for  costs.333 

Who  is  "beneficially  interested"  in  an  action.     Where 

an  action  is  brought  in  the  name  of  another  by  a  person  "bene- 
ficially interested''  in  the  cause  of  action,  the  latter  is  liable 
for  costs  as  if  the  party  of  record.  The  term  "person  benefi- 
cially interested''  is  equivalent  to  "real  party  in  interest."334 
Thus,  a  principal  may  be  the  "person  beneficially  interested" 
where  the  action  is  brought  in  the  name  of  his  agent.3"5  Where 
an  notion  is  brought  in  the  plaintiff's  mime  by  another,  under 
an  agreement  securing  the  latter  a  beneficial  interest  in  the 
anticipated  recovery,  the  latter  is  liable  for  costs,  though  the 
agreemenl  was  champertous.330  A  holder  of  a  mortgage  who 
procured  the  mortgagor  to  bring  an  action  against  one  who 
was  alleged  to  have  agreed  with  her  to  assume  its  payment, 
for  a  specific  performance  of  such  alleged  agreement,  is  a 
person  "beneficially  interested"  in  the  recovery  and  properly 
chargeable  with  lie-  defendant's  costs,  although  himself  nom- 
inally a  defendant  in  the  action,  but  never  served  with  the 
summons."37  Where  the  owner  of  a  claim  assigned  it,  the  as- 
signee to  prosecute  an  action  thereon  at  his  own  expense,  and 
pay  the  assignor  one-half  of  the  net  proceeds,  the  assignor 
was  beneficially  interested  in  the  recovery,  and  liable  for  costs, 
although  he  did  not  appoint  or  retain  the  attorney,  furnish 
funds  for  the  prosecution  of  the  action,  nor  in  any  way  inter- 
fere with  or  direct  it.338  One  who  agrees  with  parties  to  an 
action  who  have  been  unsuccessful,  that  lie  will  cause  appeals 
from  the  judgment  against  them  to  be  taken  and  pay  the 
expenses,  and.  if  successful,  an  additional  sum  to  them  (he 
himself  to  have  the  moneys  recovered),  thereby  becomes  a 
purchaser  of  the  claims  of  the  defeated  defendants  after  the 
commencement  of  the  action,  and  is  liable  for  the  costs  in  the 

333  Grosfent  v.  Tallman,  2  How.  Pr.  147. 

334,  335  Henricus  v.  Englert,  43  State  Rep.  598,  17  X.  Y.  Supp.  237. 
33.;  Giles  v.  Halbert,  12  N.  Y.  (2  Kern.)  32. 
337  Slauson  v.  Watkins,  95  N.  Y.  369. 

338Merceron  v.  Fowler,  46  Super.  Ct.  (14  J.  &  S.)  351.  To  same  ef- 
fect, In  re  Tyng,  17  Wkly.  Dig.  234. 

N.  Y.  Prac— 185. 
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same  manner  as  if  he  were  a  party.339  A  purchaser  of  a  cause 
of  action  who  has  assigned  it  cannot  be  made  liable  for  costs 
recovered  by  the  defendant  in  an  action  brought  by  his  assignee 
in  the  name  of  the  original  assignor,  where  he  has  not  partici- 
pated in  or  directed  the  conduct  of  such  action,  notwithstand- 
ing the  second  assignment  is  void  for  champerty.340  The  de- 
cision of  a  trial  court  directing  a  verdict  for  defendant,  on  the 
ground  that  the  plaintiff  is  not  the  real  party  in  interest,  an 
assignment  to  him  of  the  claim  in  suit  being  only  colorable, 
establishes  the  fact  of  the  beneficial  interest  of  the  pretended 
assignors  for  the  purpose  of  charging  them  with  costs.341  Costs 
of  an  unsuccessful  action  brought  in  the  name  of  a  pretended 
corporation  Avhich  did  not  in  fact  exist,  are  properly  charged 
against  the  promoter,  he  being  also  the  person  beneficially 
interested.342  The  assignor  is  liable  where  he  assigns  a  desper- 
ate claim  to  a  person  pecuniarily  irresponsible,343  or  where  he 
is  a  nonresident  and  assigns  the  claim  to  a  resident  to  avoid 
security  for  costs,  the  equitable  and  beneficial  interest  remain- 
ing in  the  assignor.344 

On  the  other  hand,  the  fact  that  a  person  having  ;i  lien  for 
his  debt  on  a  chose  in  action,  occasionally  inquires  as  to  its 
progress  of  the  attorney  who  holds  it  for  prosecution,  admits 
himself  to  be  interested,  and  advises  and  urges  the  suit,  are 
not  of  themselves  enough  to  charge  him  with  the  defendant's 
costs.345  So  a  person  to  whom  a  judgment  is  to  be  paid,  if  a 
recovery  is  had,  is  not  beneficially  interested  where  the  suit 
is  prosecuted  without  his  knowledge  or  consent.346  So  a  person 
who  has  in  good  faith  advanced  money  to  plaintiff  to  enable 

339  Olmstead  v.  Keyes,  2  How.  Pr.  (N.  S.)  1. 

3io  Bradley  v.  Van  Buren,  22  Wkly.  Dig.  568. 

3*1  In  re  Tyng,  17  Wkly.  Dig.  234. 

342  Metropolitan  Addressing  &  Mailing  Co.  v.  Goodenough,  21  Civ. 
Proc.  R.  (Browne)  268,  18  N.  Y.  Supp.  212;  First  General,  etc',  Baptist 
Soc.  v.  Loomis,  49  Hun,  414,  3  N.  Y.  Supp.  572. 

3«Winants  v.  Blanchard,  12  State  Rep.  384. 

344  Pendleton  v.  Johnson,  21  Civ.  Proc.  R.  (Browne)  272  18  N  Y 
Supp.  211. 

345  Whitney  v.  Cooper,  1  Hill,  629. 

346  Elliot  v.  Lewicky,  51  Super.  Ct.  (19  J.  &  S.)  51 
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him  to  carry  on  the  action  without  taking  any  assignment  of 
the  cause  of  action  is  not  a  party  beneficially  interested,  so  as 
to  be  liable  for  the  costs  of  the  action.347  And  sureties  on  a  bail 
bond  who  prosecute  the  action  brought  by  their  principal,  to 
protect  themselves,  are  not  "beneficially  interested"  so  as  to 
be  liable  for  costs.348  One  is  chargeable  with  costs  as  a  party 
in  interest  only  where  he  has  had  the  action  brought,  but  it 
is  not  enough  that,  had  the  suit  succeeded,  the  recovery  would 
have  been  for  his  exclusive  benefit.349 

The  statute  making  persons  interested  liable  for  costs  was 
not  intended  to  apply  to  actions  brought  in  the  name  of  sher- 
iffs, receivers,  clerks,  or  other  officers  of  the  court,  although 
third   parties  may  be   interested   in   the  recovery,  unless  the 
action  be  brought  on  the  sole  suggestion  and  urgency  of  such 
parties,  and  be  virtually  conducted   by  them;  especially  the 
statute  is  not  applicable  if  the  action  be  broughl  by  direction 
of  a  court.350    Thus,  a  judgment  creditor  is  not  liable  for  costs 
of  the   action  of  his  receiver   in   supplementary  proceedings 
where  no1  a  party  to  the  suit  nor  the  person  instigating  the 
suit;8"  but  if  a  creditor  at  whose  instance  a  receiver  has  been 
appointed   instigates  and  conducts  a   prosecution  forlhis  own 
benefit,  through  the  receiver,  he  will  be  Liable  for  costs  of  the 
action.852     So  an  assignee  for  benefil  of  creditors,  by  assign- 
ment pending  the  action,  is  nut  "beneficially  interested"  where 
be  makes  no  claim  in  the  action  and   is  n<>t   substituted  as  a 
party.333    The  same  rule  applies  to  an  assignee  in  bankruptcy.354 

347  Matter  of  Harwood,  50  State  Rep.  114,  21  N.  Y.  Supp.  572. 

34s  Metropolitan  Concert  Co.  v.  Sperry,  58  Hun,  470,  12  N.  Y.  Supp. 

494. 

349  Greenwood  v.  Marvin,  11  State  Rep.  235. 

350  Cutter  v.  Reilly,  28  Super.  Ct.   (5  Rob.)   637. 

85i  McHarg  v.  Donelly,  27  Barb.  100;  Wheeler  v.  Wright,  14  Abb.  Pr. 
353    23  How    Pr.  228;  Cutter  v.  Reilly,  28  Super.  Ct.   (5  Rob.)    637. 

spallation  v.  Smith,  48  How.  Pr.  477;  Ward  v.  Roy,  69  N.  Y.  96; 
Bourdon  v.  Martin,  84  Hun,  179,  65  State  Rep.  716,  32  N.  Y.  Supp.  441; 
O'Conner  v.  Merchants'  Bank,  64  Hun,  624,  19  N.  Y.  Supp.  319.  See, 
also    Droege  v.  Baxter,  77  App.  Div.  78,  79  N.  Y.  Supp.  29. 

353  McCarthy  v.  Wright,  56  Hun,  387,  10  N.  Y.  Supp.  824;  Snow  v. 
Green,  1  How.  Pr.  216;  Taylor  v.  Bolmer,  2  Denio,  193. 

354  Heather  v.  Neil,  14  Wkly.  Dig.  46. 
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This  Code  provision  is  not  applicable  where  the  person  so 
beneficially  interested  is  the  attorney  or  counsel  for  the  plain- 
tiff if  his  only  beneficial  interest  consists  of  a  right  to  a  portion 
of  the  sum  or  property  recovered  as  compensation  for  his  serv- 
ices in  the  action.355  So  the  rule  does  not  apply  where  the 
claim  has  been  assigned  to  a  third  person  as  security  for  the 
payment  of  the  attorney's  compensation.350 

Enforcement  of  liability  of  third  person.     Where  costs 

are  awarded  against  plaintiff,  the  court  may,  by  order,  direct 
payment  by  the  third  person  who  is  liable.357  The  return  of  an 
execution  unsatisfied  is  sufficient  evidence  of  inability  to  col- 
lect from  the  plaintiff,358  but  no  execution  need  be  issued  and 
returned  unsatisfied  where  the  plaintiff  of  record  is  not  a 
legal  entity  so  as  to  be  capable  of  owning  property.359  A  mo- 
tion should  be  made  at  special  term  and  notice  served  on  the 
third  person.360  The  burden  of  showing  the  necessary  facts 
is  on  the  moving  party.361  The  order  cannot  be  made  until 
after  a  judgment  for  the  costs  has  been  perfected,362  nor  while 
an  appeal  is  pending.303  The  motion  should  be  supported  by 
affidavits  to  show  the  liability  of  the  person  sought  to  be  char- 
ged and  counter-affidavits  may  be  received  to  show  the  real 
nature  of  his  interest.364  The  denial  of  a  motion  by  defendant 
to  substitute  the  holder  of  a  mortgage  as  plaintiff  is  not  a  bar 
to  the  application  to  charge  him  with  costs.365 

soo  Code  Civ.  Proc.  §  3247. 

sac  Banta  v.  Naughton,  7  State  Rep.  384. 

sst  Code  Civ.  Proc.  §  3247. 

358  Pendleton  v.  Johnson,  21  Civ.  Proc.  R.  (Browne)  272,  18  N.  Y. 
Supp.  211.  In  Perrigo  v.  Dowdall,  25  Hun,  234,  it  is  said  to  be  the 
only  evidence. 

359  Metropolitan  Addressing  &  Mailing  Co.  v.  Goodenough,  21  Civ. 
Proc.  R.  (Browne)  268,  18  N.  Y.  Supp.  212. 

360  Carnahan  v.  Pond,  15  Abb.  Pr.  194;  Henry  v.  Derby,  11  Civ.  Proc. 
R.  (Browne)  106.  Notice  should  be  served  on  third  person  and  not 
on  plaintiff's  attorney.     Id. 

m  Wolcott  v.  Holcomb,  31  N.  Y.  125. 

362  Fredericks  v.  Niver,  28  Hun,  417. 

363  Slauson  v.  Watkins,  46  Super.  Ct.    (14  J.  &  S.)   172. 

364  See  Whitney  v.  Cooper,  1  Hill,  629. 

365  Slauson  v.  Watkins,  95  N.  Y.  369. 


§  2108 

Art.  IV.     Persons  Liable. 


COSTS.  2949 


Disobedience  to  the  order  is  a  contempt  of  court  except 
where  the  third  person  is  one  who  could  not  have  been  lawfully 
directed  to  pay  the  costs  personally  if  he  had  been  made  a 
party,  as  prescribed  in  section  3246  of  the  Code,  i.  e.,  where 
such  person  is  an  executor  or  administrator  or  trustee  of  an 
express  trust  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued.360  Such  third  person  may  be  fined  the 
amount  of  the  costs  which  he  has  been  directed  to  pay  with- 
out any  further  proof  to  show  damage  than  that  he  has  re- 
fused to  pay  them.367  Of  course  it  would  be  unjust  to  compel 
payment  by  such  third  person  by  imprisonment  for  contempt 
where  he  has  no  property  out  of  which  the  costs  might  be 
collected.308 

§  2107.     Third  persons  who  defend  in  name  of  defendant. 

When  a  person,  not  a  defendant  on  the  record,  to  whom 
the  statute  gives  the  opportunity  of  defending,  avails  himself 
of  the  opportunity  by  defending  in  the  name  of  the  party  sued 
without  himself  asking  to  be  brought  in,  he  is  liable  for  costs 
if  they  cannot  be  collected  of  the  defendant  of  record.309 

§  2108.     Parties  suing  or  sued  in  representative  capacity. 

"In  an  action  brought  by  or  against  an  executor  or  admin- 
istrator in  his  representative  capacity,  or  the  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by  statute  to  sue  or 
to  be  sued,  costs  must  be  awarded  as  in  an  action  by  or  against 
a  person  prosecuting  or  defending  in  his  own  right,  except 
as  otherwise  prescribed  in  sections  1835  and  1836  of  the  Code ; 
but  they  are  exclusively  chargeable  upon,  and  collectible  from 

soccode  Civ.  Proc.  §  3247. 

367  Tucker  v.  Gilman,  20  Civ.  Proc.  R.  (Browne)  397,  14  N.  Y.  Supp. 
392,  58Hun,  170,  11  N.  Y.  Supp.  167,  which  also  held  that  the  fact  that 
such  costs  were  directed  to  be  paid  to  defendant's  attorney  instead  of 
to  defendant  was  immaterial. 

3C8  Morrison  v.  Lester,  15  Hun,  538. 

309  Farmers'  Loan  &  Trust  Co.  v.  Kursch,  5  N.  Y.  558;  Perrigo  v. 
Dowdall,  25  Hun,  234.  So  held  in  ejectment  where  a  mortgagee  as- 
sumed the  defense.     Sand  v.  Church,  32  App.  Div.  139. 
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the  estate,  fund,  or  person  represented,  unless  the  court  directs 
them  to  be  paid  by  the  party  personally,  for  mismanagement 
or  bad  faith  in  the  prosecution  or  defense  of  the  action."370 
Analyzing  this  Code  provision  it  will  be  noticed  that  it  applies 
to  actions  "by"  or  "against"  the  persons  named.  It  applies 
to  (1)  executors  or  administrators  suing  or  sued  in  their  repre- 
sentative capacity,  (2)  trustees  of  express  trusts,  and  (3)  per- 
sons expressly  authorized  by  statute  to  sue  or  to  be  sued.  Who 
is  a  trustee  of  an  express  trust  has  been  considered  in  a  preced- 
ing volume,371  as  has  the  question  who  are  persons  expressly 
authorized  by  statute  to  sue  or  to  be  sued.372  This  Code  pro- 
vision applies  to  an  assignee  in  bankruptcy.373  Observe,  fur- 
thermore, that  this  Code  provision  does  not  fix  the  "right" 
to  costs  but  merely  settles  the  question  whether  the  party  who 
acts  in  a  representative  capacity  shall  be  personally  liable  for 
the  costs  or  whether  the  costs  shall  be  charged  to  the  estate 
or  person  represented.374  It  must  appear  that  the  prosecu- 
tion or  defense  was  necessarily  in  a  representative  capacity,375 
and  the  representative  capacity  must  be  shown  by  the  plead- 
ings.370 An  executor  or  administrator  need  prosecute  an  ac- 
tion only  where  the  cause  of  action  arose  during  the  lifetime 
of  the  deceased;377  and  where  an  executor  or  administrator 
needlessly  sues  in  his  representative  capacity  he  will  be  char- 
ged personally  with  the  costs  where  unsuccessful.378  This  Code 
section  applies  where  the  action  is  against  executors  in  their 

3-0  Code  Civ.  Proc.  §  3246. 
3Ti  Volume  1,  p.  388. 

372  Volume  1,  p.  392. 

373  Reade  v.  Waterhouse,  52  N.  Y.  587. 

374  See  Cohu  v.  Husson,  56  Super.  Ct.  (24  J.  &  S.)  489. 

375  People  v.  Judges  of  Albany  Mayor's  Court,  9  Wend.  486;  Carnahan 
v.  Pond,  15  Abb.  Pr.  194. 

376  Murray  v.  Hendrickson,  6  Abb.  Pr.  96;  Carnahsn  v.  Pond,  15  Abb. 
Pr.  194. 

377  Mullen  v.  Guinn,  88  Hun,  128;  Hone  v.  De  Peyster,  106  N.  Y.  645. 
For  other  cases  as  to  when  action  is  necessarily  brought  in  representa- 
tive capacity,  see  6  Abb.  Cyc.  Dig.  474,  475. 

378Ackley  v.  Ackley,  50  State  Rep.  554,  21  N.  Y.  Supp.  877;  Buck- 
land  v.  Gallup,  105  N.  Y.  453. 
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representative  capacity,  but  the  right  to  maintain  the  same, 
and  the  obligations  of  the  defendants  with  respect  thereto,  are 
entirely  independent  of  any  matters  which  concern  the  ad- 
ministration of  the  estate  or  the  property  of  the  deceased.37' 

What    constitutes   bad  faith   or   mismanagement.     No 

general  rule  can  be  laid  down  as  to  what  constitutes  bad  faith 
or  mismanagement  in  the  prosecution  or  defense  of  an  action 
but  each  case  must  depend  largely  on  the  attending  circum- 
stances. It  should  be  kept  in  mind,  however,  that  the  bad 
faith  or  mismanagement  must  be  in  connection  with  the  par- 
ticular action  and  not  in  connection  with  the  trust  general- 
ly.380 Thus,  payment  of  funds  pending  the  action,  sufficient  in 
amount  to  pay  the  judgment  for  costs,  does  not  show  bad  faith 
or  mismanagement  in  respect  to  the  "defense  or  prosecution 
of  th.'  action."381  It  semis  that  there  is  mismanagement  where 
an  action  is  brought  without  probable  cause  or  without  ordi- 
nary care  and  diligence  in  determining  if  there  was  a  just  cause 
of  action.382  Thus,  a  receiver  bringing  an  action  without 
leave,383  or.  it  seems,  where  he  has  no  funds  in  his  hands,38' 
is  guilty  of  mismanagement  and  bad  faith  and  may  be  ordered 
to  personally  pay  the  costs. 

An  assignee  for  benefit  of  creditors  should  not  be  personally 
charged  with  the  costs  where  he  defended  a  successful  action 
to  set  aside  the  assignment  as  in  fraud  of  creditors,  he  not  being 
personally  acquainted  with  the  facts  constituting  the  fraud.381 
So  a  trustee  should  not  be  charged  personally  with  the  costs 

379  Dunn  v.  Arkenburgh,  48  App.  Div.  518,  521,  62  N.  Y.  Supp.  861. 
ssoRimberly  v.  Stewart,  22  How.  Pr.  281;  Jack  v.  Robie,  48  Hun,  181, 

184 

38i  jack  v.  Robie,  48  Hun,  181,  which  overrules  Butler  v.  Boston  & 

A.  R.  Co.,  24  Hun,  99. 

382  Roosevelt  v.  Ellithorp,  10  Paige,  415. 

383  Phelps  v.  Cole,  3  Code  R.  157;  Murray  v.  Hendrickson,  6  Abb.  Pr. 
96,  14  Super.  Ct.   (1  Bosw.)    635. 

384  Gumming  v.  Egerton,  22  Super.  Ct.  (9  Bosw.)  684.  The  contrary 
was  held  where  an  assignee  for  benefit  of  creditors  sued  on  advice  of 
counsel  and  in  good  faith.     Cunningham  v.  McGregor,  12  Super.  Ct.   (5 

Duer)   648. 

sss  Faxon  v.  Mason,  76  Hun,  408,  413,  27  N.  Y.  Supp.  1025. 
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where  he  sues  and  thereafter  it  is  decided  that  his  appoint- 
ment was  void  ;3S6  though  it  has  been  held  that  where  a  per- 
son sues  as  assignee  and  it  is  decided  that  the  assignment  is 
void,  plaintiff  cannot  claim  exemption  from  costs.3S7  Payment 
of  other  claims  without  paying  the  judgment  for  costs  does 
not  show  bad  faith.388 

This  Code  provision  applies,  in  part)  at  least,  to  the  costs 
of  an  appeal  and  interlocutory  costs.389  It  has  been  held  that 
the  taking  of  an  appeal  unnecessarily  may  constitute  bad  faith 
or  mismanagement,390  though  the  mere  fact  that  the  appeal  is 
unsuccessful  is  not  sufficient  of  itself  to  charge  the  party  per- 
sonally with  costs.391 

—  Procedure  to  charge  representative  with  costs.  If  an 
executor  or  administrator  sues  or  is  sued  in  his  personal  ca- 
pacity and  is  defeated,  the  opposing  party  may  tax  costs  with- 
out an  application  to  the  court.  But  if  the  party  sues  or  is  sued 
in  a  representative  capacity,  the  party  is  not  personally  liable 
for  costs  unless  an  order  is  entered  to  that  effect  which  must 
be  made  by  the  court  in  the  original  action,392  on  notice  to 
the  party  to  be  charged.393  Judgment  for  costs  against  a  plain- 
tiff suing  as  administrator  should  be  entered  against  him  "as 
administrator,"  and  not  personally,  but  it  should  not  be  insert- 
ed in  the  judgment  that  the  costs  are  "exclusively  chargeable 
upon  and  collectible  from  the  estate,"  where  plaintiff's  person- 

3sc  Hughes  v.  Cuming,  63  App.  Div.  363,  71  N.  Y.  Supp.  599. 

3S7  Sibell  v.  Remsen,  30  Barb.  441. 

388  Devendorf  v.  Dickinson,  21  How.  Pr.  275. 

ssa  Benjamin  v.  Ver  Nooy,  168  N.  Y.  578 ;  Hunt  v.  Connor,  17  Abb  Pr. 
466. 

soopittman  v.  Johnson,  35  Hun,  38,  42;  Smith  v.  Central  Trust  Co., 
154  N.  Y.  333,  341;  Matter  of  McCarter,  94  N.  Y.  558,  562. 

301  Devendorf  v.  Dickinson,  21  How.  Pr.  275;  Harrington  v.  Strong, 
49  App.  Div.  39,  63  N.  Y.  Supp.  257. 

392  Cannot  be  made  on  appeal.  Gorden  v.  Strong,  160  N.  Y.  696 
(mem.);  Smith  v.  A.  D.  Farmer  Type  Founding  Co.,  IS  Misc.  434,  41 
N.  Y.  Supp.  788.  The  order  cannot  be  made  in  a  collateral  proceeding 
such  as  the  final  accounting  of  the  executors  before  the  surrogate. 
Harrington  v.  Strong,  49  App.  Div.  39,  63  N.  Y.  Supp.  257. 

3»3  Slocum  v.  Barry,  38  N.  Y.  46;  First  Nat.  Bank  of  Canton  v.  Wash- 
burn, 20  App.  Div.  518,  47  N.  Y.  Supp.  117. 
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al  liability  has  not  been  passed  upon.394  The  motion  should  be 
made  at  special  term  but  it  need  not  be  made  to  the  judge 
before  whom  the  trial  was  had.395  The  motion  should  be 
based  on  affidavits  which  should  clearly  show  the  bad  faith 
or  mismanagement.396  It  seems  that  where  the  trial  court  has 
ordered  a  judgment  for  costs  against  a  party  in  his  representa- 
tive capacity,  a  motion  cannot  thereafter  be  made  to  charge  the 
party  personally  with  costs  since  it  is  considered  a  collateral 
attack  on  the  implied  holding  that  the  party  is  not  personally 
liable.397  The  costs  are  collectible  from  the  estate  in  the  ab- 
sence of  an  order  charging  the  executor  with  mismanagement 
or  bad  faith. 

§  2109.     Executors  and  administrators. 

Costs  cannot  be  allowed  against  an  executor  or  administra- 
tor unless  provided  for  by  statute.  There  are  several  Code 
provisions  relating  thereto  which  are  difficult  to  reconcile. 
First,  as  already  stated,398  the  Code  provides  in  section  3228 
that  plaintiff  is  entitled  to  costs  as  of  course  on  the  rendering 
of  a  final  judgment  in  his  favor  in  actions  of  which  a  justice  of 
the  peace  has  no  jurisdiction,  and  it  is  provided  that  a  justice 
has  no  jurisdiction  of  an  action  against  an  executor  or  admin- 
istrator as  such,  where  the  claim  has  been  duly  presented  to 
the  executor  or  administrator  and  rejected  by  him,  unless  the 
amount  of  the  claim  is  less  than  fifty  dollars.  Xow,  if  this 
Code  provision  stood  alone,  it  would  follow  that  if  a  claim  for 
more  than  fifty  dollars  is  presented  and  rejected,  the  claimant 
may  recover  the  costs  of  an  action  without  regard  to  the 
amount  of  the  recovery ;  and  it  would  follow  that  if  the  claim 
was  less  than  fifty  dollars  then  the  defendant  would  be  en- 
titled to  costs  under  section  3229  of  the  Code.     This  section 

3o*Weekes  v.  Garvey,  56  Super.  Ct.  (24  J.  &  S.)  562,  4  N.  Y.  Supp. 
891. 

305  Especially  is  this  so  where  the  trial  judge  declined  to  entertain 
the  motion.     Bourdon  v.  Martin,  74  Hun,  246,  26  N.  Y.  Supp.  378. 

snoMcGovern  v.  McGovern,  50  Super.  Ct.  (18  J.  &  S.)  390,  394. 

sot  Hone  v.  De  Peyster,  106  N.  Y.  645;  Jack  v.  Robie,  48  Hun,  181. 

3os  See  ante,  p.  2917. 
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applies  only  to  actions  "at  law"  "against"  an  executor  or 
administrator  but  in  so  far  as  it  conflicts  with  sections  1835 
and  1836,  it  is  controlled  by  the  latter  sections.399  Second,  it 
is  provided  by  section  3216  that  costs  cannot  be  awarded 
against  executors  or  administrators  personally  in  an  action 
brought  by  or  against  them  in  their  representative  capacity, 
unless  there  is  "mismanagement  or  bad  faith  in  the  prosecution 
or  defense  of  the  action,"  except  as  otherwise  prescribed  in 
sections  1835  and  1836  of  the  Code.  Section  3246  applies,  it 
seems,  to  equity  actions  while  sections  1835  and  1836  apply  to 
actions  at  law.400  Sections  1835  and  1836  of  the  Code  will 
now  be  considered.  They  are  simply  a  re-enactment  of  the 
provisions  of  the  Revised  Statutes. 

Section  1835  provides  that  "where  a  judgment  for  a  sum  of 
money  only  is  rendered  against  an  executor  or  administrator, 
in  an  action  brought  against  him  in  his  representative  capacity, 
costs  shall  not  be  awarded  against  him,  except  as  prescribed 
in  the  next  section."  Section  1836  provides  as  follows: 
"Where  it  appears,  in  a  case  specified  in  the  last  section,  that 
the  plaintiff's  demand  was  presented  within  the  time  limited 
by  a  notice,  published  as  prescribed  by  law,  requiring  creditors 
to  present  their  claims,  and  that  the  payment  thereof  was  un- 
reasonably resisted  or  neglected,  or  that  the  defendant  did  not 
file  the  consent,  provided  in  section  1822"  of  the  Code,  that  the 
claim  be  heard  and  determined  by  the  surrogate  on  the  execu- 
tor's accounting  "at  least  ten  days  before  the  expiration  of 
six  months  from  the  rejection  thereof,  the  court  may  award 
costs  against  the  executor  or  administrator,  to  be  collected, 
either  out  of  his  individual  property,  or  out  of  the  property  of 
the  decedent,  as  the  court  directs,  having  reference  to  the 
facts  which  appeared  upon  the  trial.  Where  the  action  is 
brought  in  the  supreme  court,  the  facts  must  be  certified  by  the 
judge  or  referee,  before  whom  the  trial  took  place."  Neither 
section  1835  nor  1836  refers  to  "special  proceedings."401    Now 

399  See  German-American  Prov.  Co.  v.  Garrone,  73  App.  Div.  409,  77 
N.  Y.  Supp.  134. 

4fto  Supplee  v.  Sayre,  51  Hun,  30,  3  N.  Y.  Supp.  627. 
±oi  Denise  v.  Denise,  110  N.  Y.  562,  568. 
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it  will  be  noticed  that  these  two  sections  must  be  read  together 
and  that  section  1836  applies  only  to  "a  ease  specified  in  sec- 
tion 1835"  of  the  Code.  It  is  therefore  necessary  to  first  con- 
sider the  meaning  and  application  of  section  1835.  This  sec- 
tion applies  where  a  judgment  for  "a  sum  of  money  only"  is 
rendered  and  it  follows  that  it  does  not  apply  to  actions  for 
equitable  relief.402  Furthermore  it  applies  only  to  actions 
"against,"  not  "by,"  executors  or  administrators.403  It  does 
not  apply  to  actions  continued  against  the  executor  after  the 
death  of  the  testator,404  nor  to  an  action  on  a  claim  created  since 
the  death  of  the  decedent,  by  or  under  the  supervision  of  the 
executors,405  since  the  action  must  be  brought  against  the 
executor  or  administrator  in  his  "representative"  capacity. 
In  other  words,  this  section  refers  solely  to  claims  presented 
by  creditors  of  the  decedent  and  matters  which  constituted  a 
charge  against  the  estate  at  the  time  of  the  death  of  the  de- 
ceased. It  has  no  reference  to  a  claim  brought  into  being  by 
the  personal  acts  of  the  representative  or  a  claim  arising  solely 
out  of  matters  independent  of  the  estate  of  the  deceased.406 
This  section  exempts  the  executor  or  administrator  from  liabil- 
ity for  costs  of  a  successful,  though  not  of  an  unsuccessful, 
appeal.407 

Coming  to  a  consideration  of  the  particular  provisions  of 
section  1836,  it  will  be  noticed  that  the  Code  section  provides 
that  the  "court  may  award  costs,"  but  the  word  "may"  is  to 

*02McBride  v.  Chamberlain,  56  State  Rep.  431,  26  N.  Y.  Supp.  94. 
Judgment  in  foreclosure  for  a  deficiency,  including  costs  is  not  a  judg- 
ment for  a  "sum  of  money  only."  Richards  v.  Stillman,  57  App.  Div. 
182,  68  N.  Y.  Supp.  188. 

±03  Fox  v.  Fox,  22  How.  Pr.  453. 

404Merritt  v.  Thompson,  27  N.  Y.  225,  234;  Tindal  v.  Jones,  11  Abb. 
Pr.  258,  which  reviews  the  conflicting  decisions. 

±05  Smith  v.  Patten,  9  Abb.  Pr.   (N.  S.)    205. 

406  Dunn  v.  Arkenburgh,  48  App.  Div.  518,  521,  62  N.  Y.  Supp.  861. 

407  Benjamin  v.  Ver  Nooy,  168  N.  Y.  578,  582,  which  held  that  where 
an  executor  appealed  and  secured  a  new  trial  with  costs  to  abide  event 
which  resulted  in  a  verdict  against  the  executor,  affirmed  on  appeal, 
he  was  personally  liable  for  the  costs  of  the  appeals  and  motions  for  a 
new  trial  but  not  for  the  costs  of  the  trials. 
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be  construed  as  "shall."408  Two  things  must  appear  to  entitle 
plaintiff  to  costs,  viz.:  First,  that  the  claim  was  presented; 
second,  that  payment  was  unreasonably  neglected  or  refused 
"or"  that  the  executor  or  administrator  did  not  file  the  con- 
sent provided  for.409 

Presentation  of  claim.     Costs  cannot  be  allowed  where 

notice  to  creditors  to  present  claims  has  been  published,  un- 
less the  claim  was  presented  within  the  statutory  time,  though 
the  court  certifies  that  the  claim  was  unreasonably  resisted 
and  neglected;  and  it  makes  no  difference  that  the  creditor  was 
ignorant  of  the  publication.410  This  rule  applies  though  the 
claim  is  that  of  a  surety  of  decedent  which  had  not  become  a 
claim  when  the  notice  was  published.411  This,  however,  does 
not  preclude  an  effective  presentation  of  the  claim  before  the 
publication  of  such  notice  but  after  the  executor  or  adminis- 
trator qualifies.412  And  a  claim  so  presented  need  not  be  pre- 
sented again  after  the  publication  of  the  notice  for  claims.413 
It  is  immaterial  that  the  executor  neglects  to  advertise  for 
the  presentation  of  claims  ;414  if  no  notice  is  published,  a  claim 
presented  at  any  time  is  sufficient.415  The  claim  presented 
must  substantially  conform  to  the  claim  on  which  a  recovery 
is  had,410  though  if  a  detailed  statement  is  presented  it  is 
immaterial  that  the  claim  sued  on  is  for  a  less  amount,  where 
the  representatives  were  in  no  way  misled  or  prejudiced  by 
the  amount.417 

-  When  claim  is  unreasonably  resisted  or  neglected.     No 
general  rule  can  be  laid  down  as  to  when  a  claim  is  "unreason- 

40s  Carter  v.  Barnum,  24  Misc.  220,  53  N.  Y.  Supp.  539. 

400  The  latter  provision  is  in  the  alternative.  Ballantyne  v.  Steen- 
werth,  79  App.  Div.  632,  80  N.  Y.  Supp.  37;  Clark  v.  Corwin,  60  Hun, 
586,  15  N.  Y.  Supp.  618. 

4io  Clarkson  v.  Root,  18  Abb.  N.  C.  462. 

4ii  Supplee  v.  Sayre,  51  Hun,  30,  3  N.  Y.  Supp.  627. 

412  Brinker  v.  Loomis,  43  Hun,  247. 

4i3  Field  v.  Field,  77  N.  Y.  294. 

414  Snyder  v.  Young,  4  How.  Pr.  217. 

415  Brinker  v.  Loomis,  43  Hun,  247;  Field  v.  Field,  77  N.  Y.  294. 

4ig  Wallace  v.  Markham,  1  Denio,  671,  674;  Knapp  v.  Curtiss,  6  Hill, 
386. 

*i7  Carter  v.  Beckwith,  104  N.  Y.  236,  239. 
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ably  resisted  or  neglected."  The  recovery  of  the  full  amount 
sued  for  does  not,  of  itself,  show  unreasonable  resistance  or 
neglect. 41S  So  a  claim  cannot  be  said  to  be  unreasonably  re- 
sisted where  considerably  larger  than  the  claim  presented  to 
the  intestate,419  nor  where  the  claim  is  materially  reduced.420 
So  a  refusal  to  pay  a  claim  for  services  as  housekeeper  extend- 
ing over  ten  years  which  did  not  appear  to  have  been  pre- 
sented to  the  decedent  during  his  lifetime  was  held  not  unrea- 
sonably resisted  where  the  recovery  was  less  than  the  claim.421 
It  is  not  "unreasonable  resistance"  by  an  executor,  if  the 
claim  is  barred  by  the  statute  of  limitations,  to  require  it  to 
be  proved  in  a  suit,  where  the  payment  claimed  to  have  taken 
it  out  of  the  statute  was  unknown  to  the  executor.422  So  there 
is  no  unreasonable  resistance  or  neglect  of  the  claim  where  the 
administrator  admitted  and  promised  to  pay  the  claim  but  on 

4i-  Ehrenreich  v.  Lichtenberg,  29  Misc.  3o5,  GO  X.  Y.  Supp.  513. 

4i9  Harrison  v.  Ayers,  18  Hun,  336. 

i-<>  Cruikshank  v.  Cruikshank,  9  How.  Pr.  350;  Woodin  v.  Bagley.  13 
Wend.  453;  Comstock  v.  Olmstead,  6  How.  Pr.  77;  Buckhout  v.  Hunt, 
16  How.  Pr.  407;  Daggett  v.  Mead,  11  Abb.  N.  C.  116;  Miller  v.  Miller, 
67  How.  Pr.  135.  A  reduction  from  $1,000  to  $350  (Cruikshank  v. 
Cruikshank),  or  from  $5,000  to  $3,000  (Buckhout  v.  Hunt),  is  a  ma- 
terial reduction.  Reduction  of  one  fifth.  Russell  v.  Lane,  1  Barb.  519. 
Claim  reduced  from  $1,300  to  $992.50,  held  materially  reduced.  Matter 
of  Raab,  47  App.  Div.  33,  62  N.  Y.  Supp.  332.  So  one  reduced  from 
$276  to  $93.  Healy  v.  Murphy,  21  Civ.  Proc.  R.  (Browne)  13,  16  N.  Y. 
Supp.  541.  So  ore  reduced  by  half.  Anderson  v.  McCann,  14  App. 
Div.  365,  43  N.  Y.  Supp.  956.  A  reduction  of  $17  on  a  claim  of  $196  is 
not  such  a  material  reduction  as  to  justify  an  absolute  denial  of  all 
liability  of  the  estate  for  the  claim,  and  costs  are  properly  allowed  in 
such  a  case  against  the  administrator.  Dukelow  v.  Searles,  48  State 
Rep.  91,  20  N.  Y.  Supp.  348.  A  reduction  of  one  fifth  in  a  claim  for 
services,  in  consequence  of  a  difference  of  opinion  as  to  value,  where 
there  had  been  a  denial  of  the  whole  claim,  does  not  relieve  from  costs. 
Fort  v.  Gooding,  9  Barb.  388.  Where  an  executor  refused  to  pay  a 
claim  for  board  and  necessaries  furnished  to  his  testatrix,  and  upon  a 
reference  the  amount  was  reduced  nearly  one-half,  plaintiff  was  only 
allowed  the  fees  of  the  referee  and  disbursements.  Pinkernelli  v. 
Bischoff,  2  Abb.  X.  C.  107. 

421  Ryan  v.  McElroy,  15  App.  Div.  216,  44  X.  Y.  Supp.  196. 

422  Chesebro  v.  Hicks,  66  How.  Pr.  194. 
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being  sued  before  the  expiration  of  the  year  allowed  to  pay 
claims  he  disputed  the  claim,  it  not  being  shown  that  he  had 
assets  applicable  to. the  payment  of  the  claim.423  Nor  is  there 
an  unreasonable  resistance  where  there  was  good  reason  to  sup- 
pose there  was  a  valid  defense  which  would  probably  have 
been  successful  if  a  certain  witness  could  have  been  procured.424 

Failure  to  file  consent.     Prior  to  1897  the  plaintiff  was 

required  to  show,  to  obtain  costs,  that  there  was  unreasonable 
resistance  or  neglect  of  the  claim  "or"  that  defendant  "re- 
fused to  refer"  the  claim.  In  1897  the  Code  provision  was 
amended  and  in  the  place  of  a  refusal  to  refer  was  substituted 
a  failure  to  file,  within  ten  days  before  the  expiration  of  six 
months  from  the  rejection  of  the  claim,  a  consent  that  the 
claim  be  heard  and  determined  by  the  surrogate  on  the  execu- 
tor's accounting.  Plaintiff  cannot  insist,  as  the  ground  for  an 
allowance  of  costs,  that  the  consent  was  not  filed  where  he 
brings  suit  on  the  claim  before  the  expiration  of  the  time  al- 
lowed for  the  filing  of  the  consent,  i.  e.,  ten  days  before  the 
expiration  of  six  months  from  the  rejection  thereof.425 

Procedure.     Formerly  it  was  held   that  the   ' '  court ' ' 

must  impose  the  costs.426  Since  1893,  a  referee,  on  a  refer- 
ence of  a  disputed  claim  against  the  estate  of  a  decedent,  has 
power  to  award  costs  and  his  decision  in  regard  thereto  cannot 
be  reviewed  at  special  term.427  That  costs  were  not  applied  for 
on  motion,  but  were  included  in  the  judgment,  is  not  fatal 
where  the  party  awarded  costs  was  entitled  thereto.428  Where 
the  action  is  in  the  supreme  court,  the  facts  must  be  certified 

423  Patterson  v.  Buchanan,  40  App.  Div.  493,  497,  58  N.  Y.  Supp.  179. 

424  Stephenson  v.  Clark,  12  How.  Pr.  282. 

425  Hart  v.  Hart,  45  App.  Div.  280,  61  N.  Y.  Supp.  131;  Ballantyne  v. 
Steenwerth,  79  App.  Div.  632,  80  N.  Y.  Supp.  37;  Pauley  v.  Millspaugh, 
95  App.  Div.  208,  88  N.  Y.  Supp.  565.  Contra,  De  Kalb  Ave.  M.  E. 
Church  v.  Kelk,  30  Misc.  367,  62  N.  Y.  Supp.  393. 

426  Bailey  v.  Bergen,  5  Hun,  555  (mem.) ;  Morgan  v.  Skidmore,  3  Abb. 
N.  C.  92,  112. 

427  Fisher  v.  Bennett,  21  Misc.  178,  47  N.  Y.  Supp.  114;  Jenkinson  v. 
Harris,  27  Misc.  714,  59  N.  Y.  Supp.  548;  Brainerd  v.  De  Graef,  29  Misc. 
560,  61  N.  Y.  Supp.  953;  Domeyer  v.  Hoes,  99  App.  Div.  294,  90  N.  Y. 
Supp.  1074. 

428  Hees  v.  Nellis,  65  Barb.  440. 


§  2110  COSTS.  2959 

Art.  IV.     Persons   Liable. — Executors   and  Administrators. 

by  the  judge  or  referee  before  whom  the  trial  took  place.429 
Such  a  certificate  is  the  necessary  basis  of  the  award,  and 
without  it  the  facts  cannot  fully  appear.  The  evidence  on 
the  trial  and  its  result  may  be  taken  into  account,  but  cannot 
serve  without  the  prescribed  certificate.430  A  report  that  the 
plaintiff  is  entitled  to  recover  a  certain  sum  "with  the  usual 
costs  and  disbursements"  is  not  a  sufficient  certificate.431  The 
certificate  need  not  be  incorporated  in  the  decision  or  report 
but  may  be  separately  made.432  The  certificate  is  not  required, 
however,  to  enable  the  party  to  recover  "disbursements";433 
section  317  of  the  old  Code  which  provides  that  on  a  reference 
pursuant  to  statute  "the  prevailing  party  shall  be  entitled 
to  recover  the  fees  of  referees  and  witnesses  and  other  neces- 
sary disbursements  to  be  taxed  according  to  law"  is  still  in 
force.434  A  certificate  that  the  payment  of  the  claim  was  un- 
reasonably resisted  should  be  set  aside  on  motion  where  plain- 
tiff afterwards  voluntarily  consents  to  a  material  reduction 
of  his  claim.435  The  certificate  is  not  conclusive  on  the  appel- 
late court.430 

§  2110.     Attorney. 

The  liability  of  plaintiff's  attorney  for  costs  where  defend- 
ant is  required  to  give  security  for  costs  has  already  been  stat- 
ed.437 So,  as  has  been  stated,  an  attorney  for  plaintiff  is  not 
liable  because  of  his  interest  in  the  action  where  such  inter- 
est arises  out  of  an  agreement  for  a  portion  of  the  recovery  as 
compensation  for  his  services.438     An  attorney  who  brings  an 

429  Code  Civ.  Proc.  §  1836. 

430  Matson  v.  Abbey,  141  N.  Y.  179.  To  same  effect,  Darde  v.  Conklin, 
73  App.  Div.  590,  77  N.  Y.  Supp.  39;  Matter  of  Raab,  47  App.  Div.  33, 
62  N.  Y.  Supp.  332;  Sutton  v.  Newton,  22  Wkly.  Dig.  140. 

431  Lounsbury  v.  Sberwood,  53  App.  Div.  318,  65  N.  Y.  Supp.  676. 

432  Brainerd  v.  De  Graef,  29  Misc.  560,  562,  61  N.  Y.  Supp.  953. 

433  Niles  v.  Crocker,  88  Hun,  312,  34  N.  Y.  Supp.  761. 

434  Osborne  v.  Parker,  66  App.  Div.  277,  283.  See,  also,  Newton  v. 
Sweet,  4  How.  Pr.  134. 

435  Healy  v.  Malcolm,  75  App.  Div.  422,  78  N.  Y.  Supp.  315. 

430  Patterson  v.  Buchanan,  40  App.  Div.  493,  497,  58  N.  Y.  Supp.  179. 

437  Volume  2,  p.  1908. 

438  See  ante,  p.  2948. 
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action  without  authority  is  liable  for  the  costs  of  the  action.439 
So  if  an  attorney  makes  a  motion  for  his  own  benefit  and  not 
for  that  of  his  client,  the  motion  costs  are  properly  imposed 
on  him.440  So  an  attorney  may  be  charged  with  the  motion 
costs  where  scandalous  and  impertinent  matter  is  stricken  out 
of  a  pleading  or  other  paper  which  he  has  prepared  and  filed.441 
So  motion  costs  may  be  imposed  on  the  attorney  for  a  party 
as  a  punishment  for  improper  conduct  in  making  the  mo- 
tion.442 

§  2111.     Guardian  ad  litem  of  infant  plaintiff. 

Where  costs  are  awarded  against  an  infant  plaintiff,  they 
may  be  collected,  by  execution  or  otherwise,  from  his  guardian 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiff.443 
The  judgment,  however,  is  to  be  entered  in  form  against  the 
infant  for  the  entire  costs  of  the  action.444  Under  the  old  Code, 
payment  of  the  costs  could  be  enforced  by  attachment,  issued 
by  leave  of  the  court,  against  the  person  of  the  guardian.445 
Payment  may  now  be  enforced  by  execution  against  the  prop- 
erty of  the  guardian  and  if  such  execution  is  returned  unsatis- 
fied then  by  a  body  execution  if  the  action  is  one  in  which  such 
an  execution  may  issue.446  The  costs  cannot  be  collected  from 
the  guardian  by  contempt  proceedings.447  Of  course,  if,  after 
the  commencement  of  the  action,  the  infant  comes  of  age  and 
assumes  the  management  of  the  cause,  the  guardian  is  not  lia- 
ble for  costs. 44S 

439  Attleboro  Nat.  Bank  v.  Wendell,  64  Hun,  208,  19  N.  Y.  Supp.  45. 

440  Eisner  v.  Hamel,  6  Hun,  234. 
44i  McVey  v.  Cantrell,  8  Hun,  522. 

442  Sehaughnessy  v.  Reilly,  41  How.  Pr.  382. 

443  Code  Civ.  Proc.  §  3249. 

444  So  held  under  old  Code.  Schoen  v.  Schlessinger,  7  Abb.  N.  C.  399. 
But  see  Imhoff  v.  Wurtz,  9  Civ.  Proc.  R.  (Browne)  48. 

443  Code  Pro.  §  316;  Miller  v.  Woodhead,  52  Hun,  127,  129,  5  N.  Y. 
Supp.  88. 

44G  Leave  to  issue  body  execution  need  not  be  obtained.  Miller  v. 
Woodhead,  52  Hun,  127,  5  N.  Y.  Supp.  88. 

447  pierce  v.  Lee,  36  Misc.  865,  74  N..Y.  Supp.  927. 

448  Sparmann  v.  Keim,  6  Abb.  N.  C.  353. 
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§  2112.     Municipal   corporation   for  whose   benefit   action   is 
brought. 

In  an  action  or  a  special  proceeding,  brought  in  the  name 
of  the  people  of  the  state,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim  for  the  benefit  of  a  county,  city,  town, 
or  village,  costs  shall  not  be  awarded  against  the  people;  but, 
where  they  are  awarded  to  the  defendant,  they  must  be  award- 
ed against  the  body  for  whose  benefit  the  action  or  special  pro- 
ceeding was  brought.449  This  Code  section  has  been  applied  to 
an  action  by  a  game  inspector  to  recover  a  penalty  for  vio- 
lating the  game  laws,450  but  has  been  held  not  applicable  to  an 
action  by  the  state  dairy  commissioner  to  recover  the  penalty 
for  bringing  impure  milk  to  a  cheese  factory.451  In  the  last 
case  cited  it  is  stated  that  the  benefit  referred  to  in  the  statute 
is  one  peculiar  to  the  "county,  city,  town,  or  village"  in  its  re- 
lation to  the  main  object  sought  to  be  attained  by  the  prosecu- 
tion of  the  action. 

§  2113.     Relator  where  action  is  brought  in  name  of  the  people. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
state,  upon  the  relation  of  a  private  corporation  or  individual, 
as  prescribed  in  section  1986  of  the  Code,  a  judgment  award- 
ing costs  to  the  defendant  must  award  them  against  the  relator, 
in  the  first  instance,  and  against  the  people  only  in  case  an  exe- 
cution  issued  thereupon  against  the  property  of  the  relator 
is  returned  unsatisfied.452 

ART.  V.     AMOUNT  AND  ITEMS. 
(A)    SUMS  FIXED  PY  STATUTE. 

£  2114.     Code  provision  and  scope  of  subdivision. 

The  scope  of  this  article  is  limited  by  section  3251  of  the 

*«  Code  Civ.  Proc.  §  3243. 

♦so  People  v.  Alden,  112  N.  Y.  117;  People  v.  Smith,  47  State  Rep. 
170,  20  N.  Y.  Supp.  332.  See,  also,  People  v.  Rosendale,  76  Hun,  112, 
27  N.  Y.  Supp.  825. 

45i  People  v.  Hodnett,  81  Hun,  137,  30  N.  Y.  Supp.  735. 

452  Code  Civ.  Proc.  §  3242. 

X.  Y.  Prac— 186. 
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Code  which  regulates  the  rates  at' which  costs  are  to  be  taxed. 
Neither  such  Code  provision  nor  this  article  has  anything  to 
do  with  the  "right"  to  costs  but  only  with  the  rate  at  which 
they  shall  be  adjusted  in  certain  cases  where  they  may  have 
been  awarded.  The  reference  to  section  3251  of  the  Code  will 
not  be  repeated  in  connection  with  each  item  of  costs. 

Costs  in  excess  of  the  amount  fixed  by  the  statute  cannot 
be  awarded,453  nor  can  a  less  sum  be  allowed.454  So  items  not 
given  by  the  statute  cannot  be  taxed.455 

Where  costs  are  allowed  in  a  special  proceeding  they  should 
be  granted  at  the  same  rate  allowed  for  similar  services  in 
civil  actions.456 

§  2115.     Costs  on  settlement. 

Where  an  action,  specified  in  section  3228  of  the  Code,  i.  e., 
an  action  where  costs  are  a  matter  of  course,  is  settled  before 
judgment,  no  greater  sum  shall  be  demanded  as  costs  than 
at  the  rates  prescribed  by  section  3251  of  the  Code,  which  sec- 
tion is  the  one  to  be  construed  in  this  subdivision.457 

§  2116.     Proceedings  before  notice  of  trial. 

Plaintiff  is  entitled  to  fifteen  dollars  costs  for  all  proceed- 
ings before  notice  of  trial,  in  an  action  specified  in  section 
420  of  the  Code,  and  twenty-five  dollars  in  every  other  action. 
Defendant  is  entitled  to  ten  dollars  for  all  proceedings  before 
notice  of  trial  except  as  otherwise  prescribed. 

The  question  as  to  which  sum  plaintiff  is  entitled  to,  for  pro- 
ceedings before  notice  of  trial,  depends  not  on  whether  the 
pleadings  are  such  as  to  render  application  to  the  court  neces- 
sary, but  on  whether  the  nature  of  the  action  is  such  that 

453  Matter  of  Taxpayers  &  Freeholders  of  Pittsburgh,  157  N.  Y.  78. 

«4  Gray  v.  Hannah,  3  Abb.  Pr.   (N.  S.)   183. 

455  Kenney  v.  Vanhorne,  2  Johns.  107;  Downing  v.  Marshall,  37  N. 
Y.  380;  Whitney  v.  Roe,  75  Hun,  508,  27  N.  Y.  Supp.  511. 

450  people  v.  Fire  Com'rs  of  New  York,  5  Abb.  N.  C.  144;  Byrnes  v. 
Labagh,  12  Civ.  Proc.  R.   (Browne)    417. 

457  Code  Civ.  Proc.  §  3260. 
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judgment,  in  case  of  failure  to  answer,  might  be  had  without 
such  application.458  The  fact  that  defendant  is  a  receiver  and 
plaintiff  has  had  to  obtain  leave  to  sue  does  not  entitle  plain- 
tiff to  the  larger  sum.459 

These  costs  may  be  allowed  although  no  recovery  is  had,460 
but  this  item  cannot  be  allowed  on  sustaining  a  demurrer  with 
leave  to  plead  anew.401  Defendant  should  not  be  compelled  to 
pay  such  item  as  a  condition  of  serving  a  supplemental  answer, 
where  it  does  not  necessitate  any  change  in  the  complaint.462 

A  party  is  not  entitled  to  tax  the  costs  before  notice  of  trial 
twice  in  the  same  action,  although  there  has  been  more  than 
one  trial.403 

8  2117.     Service  of  summons. 

a 

Plaintiff  is  entitled  to  two  dollars  for  each  additional  de- 
fendant served  with  the  summons,  not  exceeding  ten;  and  for 
each  necessary  defendant,  in  excess  of  that  number,  served 
with  the  summons,  one  dollar.  It  will  be  noticed  that,  in  ex- 
cess of  ten,  the  item  is  allowed  only  for  each  "necessary" 
defendant.  It  is  held  that  the  objection  that  unnecessary  per- 
sons are  made  parties  is  not  waived,  so  far  as  relates  to  this 
question  of  costs,  because  not  urged  by  demurrer.404  A  vol- 
untary appearance  is  held  equivalent  to  personal  service  of 
summons  in  so  far  as  this  item  of  costs  is  concerned.463 

*58  Van  Valkenburgh  v.  Van  Schaick,  8  How.  Pr.  271. 

«•  Douglass  v..  Macdurmid,  2  How.   Pr.    (N.   S.)    289. 

*«o  Rockefeller  v.  Weiderwax.  3  How.  Pr.  382. 

■i'l  Kneering  v.  Lennon,  3  Misc.  247.  22  N.  Y.  Supp.  775;  Jones  v. 
Butler,  83  Hun,  91,  31  N.  Y.  Supp.  401;  Garrett  v.  Wood.  23  Misc.  7.  51 
N.  Y.  Supp.  651.  The  rule  would  be  otherwise  if  the  demurrer  was 
interposed  to  the  entire  pleading  and  the  defeated  party  elected  not  to 
amend.     Garrett  v.  Wood,  61  App.  Div.  294.  70  X.  Y.  Supp.  359. 

•462  Brown  v.  May.  17  Abb.  N.  C.  208. 

463  Bank  of  Mobile  v.  Phoenix  Ins.  Co.,  8  Civ.  Proc.  R.  (Browne) 
212. 

«4  Case  v.  Price,  17  How.  Pr.  348.  350. 

465  So  held  where  two  defendants  were  served  and  twelve  appeared. 
Schwinger  v.  Hickox,  46  How.  Pr.  114. 
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§  2118.    Appointment  of  guardian  ad  litem. 

Plaintiff  is  entitled  to  ten  dollars  for  procuring  the  appoint- 
ment of  a  guardian  or  guardian  ad  litem  for  one  or  more  in- 
fant defendants. 

8  2119.     Order  for  service  of  summons  by  publication. 

o 

Plaintiff  is  entitled  to  ten  dollars  for  procuring  an  order 
directing  the  service  of  summons  by  publication  thereof,  or 
personally,  without  the  state,  on  one  or  more  defendants. 

§  2120.    Injunction  order  or  arrest  order. 

Plaintiff  is  entitled  to  ten  dollars  for  procuring  an  injunc- 
tion order  or  an  order  of  arrest. 

§  2121.     Proceedings  after  notice  of  trial  and  before  trial. 

For  all  proceedings  after  notice  of  trial  and  before  trial, 
except  as  otherwise  prescribed,  either  party  is  entitled  to  fif- 
teen dollars.  The  exception  noted  is  where  a  new  trial  is  had, 
pursuant  to  an  order  granting  the  same,  in  which  case  twen- 
ty-five dollars  is  allowed  for  all  proceedings  after  the  grant 
of  and  before  the  new  trial.466  These  costs  contemplate  com- 
pensation for  services  rendered  in  preparing  the  cause  for  trial 
and  discharging  the  incidental  duties  intermediate  the  notice 
and  the  trial,  such  as  filing  the  note  of  issue,  searching  and 
watching  the  calendar,  and  to  compensate  for  the  drawing  and 
service  of  the  notice  of  trial  when  one  is  necessary.467  Fif- 
teen dollars  is  the  limit.468  This  item  is  not  chargeable  till 
the  cause  has  been  noticed  for  trial,469  but  it  is  immaterial  who 
notices  the  cause  for  trial470  provided  the  cause  is  actually 
noticed  for  trial  as  to  all  the  parties.471     In  addition  to  a  no- 

466  Kummer  v.  Christopher  &  Tenth  St.  R.  Co.,  12  Misc.  387,  33  N. 
Y.  Supp.  581. 

467  Douglass  v.  Macdurmid,  2  How.  Pr.   (N.  S.)   289. 

468  Hudson  v.  Erie  R.  Co.,  57  App.  Div.  98,  68  N.  Y.  Supp.  28. 

469  Morrison  v.  Ide,  4  How.   Pr.   304. 

470  Andrews  v.  Schnitzler,  48  Super.  Ct.   (16  J.  &  S.)   173. 
47i  Tillspaugh  v.  Dick,  8  How.  Pr.  33. 
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tiee  of  trial,  a  note  of  issue  must  be  filed  to  entitle  a  defend- 
ant to  these  costs  on  dismissal  of  the  complaint  for  neglect 
to  prosecute.472  This  item  is  allowable  where  a  demurrer  is 
sustained  with  leave  to  plead  over  on  payment  of  the  costs 
of  the  demurrer.473  Costs  after  notice  of  trial  cannot  be  taxed 
where  no  issue  has  been  raised.474 

This  item  can  be  allowed  but  once  though  the  jury  disagree  ■ 
on  the  first  trial.473     But  it  has  been  hold  that  two  items  of 
"costs  after  notice  of  trial"  may  be  taxed  where  a  case  is 
sent  from  the  short  cause  to  the  sreneral  calendar  after  having 
proceeded  for  an  hour  without  being  concluded.478 

§  2122.     Taking  depositions. 

For  taking  the  deposition  of  a  witness  or  a  party,  as  pre- 
scribed  in  section  870,  871  or  893  of  the  Code,  either  party 
is  entitled  to  ten  dollars.  Xo  more  than  ten  dollars  is  allowed 
though  more  than  one  witness  is  examined.477  Such  fee  is  tax- 
able though  the  plaintiff  is  nonsuited  as  to  the  cause  of  action  to 
which  the  deposition  relates  where  he  recovers  so  as  to  be 
entitled  to  the  general  costs  in  the  action.478  So  the  fee  is  tax- 
able though  the  examination  is  waived,479  or  though  the  depo- 
sition is  taken  by  stipulation.4"5 

§  2123.     Drawing  interrogatories. 
Either  party  is  entitled  to  ten  dollars  for  drawing  interroga- 

•*T-Gilroy  v.  Stampfer,  30  Misc.  830,  61  N.  Y.  Supp.  924. 
4-3  Garrett  v.  Wood,  61  App.  Div.  294.  7"  N.  Y.  Supp.  359. 

474  Cohen  v.  Cohen.  72  Hun,  393.  25  N.  Y.  Supp.  387. 

475  Seifter  v.  Brooklyn  Heights  R.  Co..  53  App.  Div.  443,  446,  65  X. 
Y.  Supp.  1123,  which  reviews  the  conflicting  decisions.  Followed  in 
Hudson  v.  Erie  R.  Co.,  57  App.  Div.  98,  68  X.  Y.  Supp.  28.  It  is  sub- 
mitted that  the  question  whether  the  trial  is  in  a  county  where  a 
new  notice  of  trial  is  necessary  should  be  taken  into  consideration  in 
determining  this  question. 

476  Gilroy  v.  Badger,  28  Misc.  143.  58  X.  Y.  Supp.  1106. 
477,  47>  Burns  v.  Delaware,  L.  &  W.  R.  Co.,  135  X.  Y.  268. 

479  Steiner  v.  Ainsworth,  53  How.  Pr.  31. 

480  Smith  v.  Servis,  59  Hun.  552.  13  X.  Y.  Supp.  941.  Contra,  New- 
man v.  Greiff.  3  Civ.  Proc.  R.  (Browne)  362. 
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tories,  to  be  annexed  to  a  commission,  or  to  letters  rogatory, 
issued  as  prescribed  in  section  1838,  1912,  1913,  or  3171  of 
the  Code.  This  item  may  be  allowed  though  the  interrog- 
atories have  not  been  served.481  However,  but  one  charge  of 
$10  can  be  made  for  all  the  interrogatories  annexed  to  a  com- 
mission, although  a  number  of  witnesses  are  named  and  sepa- 
rate interrogatories  drawn  for  each.482  And  costs  for  taking 
depositions  and  for  drawing  interrogatories  on  a  commission 
for  use  upon  the  first  trial  and  which  are  taxed  in  the  first 
bill  of  costs  cannot  be  allowed  in  taxing  the  costs  of  the  second 
trial.483 

§  2124.     Trial  of  an  issue  of  law. 

Either  party  is  entitled  to  twenty  dollars  for  the  trial  of  an 
issue  of  law.  The  argument  of  a  demurrer  is  the  trial  of  an 
issue  of  law.484  This  item  has  been  allowed  on  submission  of 
a  controversy  without  action  as  in  effect  a  trial  of  the  issues 
of  law  arising  upon  the  admitted  facts.485  Where  judgment 
is  ordered  on  a  frivolous  pleading  or  demurrer,  it  is  not  a 
trial,  but  motion  costs  may  be  awarded.486  Where  the  judge 
at  a  trial  reserves  for  further  consideration  the  question  of 
law  arising  upon  the  trial  or  verdict,  and  they  are  subsequently 
disposed  of  at  special  term,  the  successful  party  is  entitled  to 
this  item,  although  the  cause  was  not  placed  on  the  calendar, 
and  was  heard  on  the  clerk's  minutes,  without  a  case  or  bill 
of  exceptions.487 

On  the  entry  of  an  interlocutory  judgment  or  a  demurrer 
with  leave  to  plead  over  on  the  payment  of  costs,  the  success- 

*si  Evans  v.  Silbermann,  7  App.  Div.  139,  40  N.  Y.  Supp.  298. 

482  O'Brien  v.  Commercial  F.  Ins.  Co.,  38  Super.  Ct.  (6  J.  &  S.)  4; 
Johnson  v.  Chappell,  7  Daly,  43. 

483  Bank  of  Mobile  v.  Phoenix  Ins.  Co.,  S  Civ.  Proc.  R.  (Browne) 
212. 

^s*  Code  Civ.  Proc.  §  964;  Deyo  v.  Morss,  21  Misc.  497,  498,  48  N.  Y. 
Supp.  171;  Van  Schaick  v.  Winne,  8  How.  Pr.  5;  Sutherland  v.  Tyler. 
11  How.  Pr.  251. 

485  Neilson  v.  Mutual  Ins.  Co.,  10  Super.  Ct.   (3  Duer)   683. 

4sg  Code  Civ.  Proc.  §  537. 

487  w aterbury  v.  Westervelt,  5  Super.  Ct.  (3  Sandf.)  749. 
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ful  party  is  entitled  to  tax  fifteen  dollars  for  proceedings 
after  notice  of  trial  and  before  trial,  twenty  dollars  trial  fee, 
and  disbursements.488 

§  2125.     Trial  of  an  issue  of  fact. 

Either  party  is  entitled  to  thirty  dollars  for  the  trial  of  an 
issue  of  fact,  or  the  assessment  of  damages  pursuant  to  section 
194  of  the  Code;  and  where  the  trial  necessarily  occupies  more 
than  two  days,  ten  dollars  in  addition  thereto. 

What  constitutes  a  trial.  There  has  been  a  consider- 
able number  of  decisions  as  to  what  is  a  trial  of  an  issue  of 
fact  which  entitles  a  party  to  a  trial  fee.480  A  trial  fee  is  al- 
lowable only  where  a  trial  has  actually  taken  place.490  An 
issue  must  have  been  actually  joined,491  and  hence  where  de- 
fendant does  not  plead  and  application  to  the  court  was  merely 
for  judgment,  and  proof  is  taken  only  to  determine  whether 
plaintiff  was  entitled  to  it,  no  trial  fee  can  be  taxed.492  But 
ssue  has  been  joined,  an  inquest  taken  on  the  default  of  a 
defendanl  is  a  trial.498  And  the  item  may  be  taxed  though 
the  jury  disagrees.494     So  there  is  a  trial  of  an  issue  of  fact 

*8«  Jones  v.  Butler,  83  Hun,  91,  31  X.  Y.  Supp.  401;  Garrett  v.  Wood, 
61  App.  Div.  294.  70  X.  Y.  Supp.  359.  Cases  holding  that  party  is  en- 
titled to  tax  costs  before  notice  of  trial  (.Marsh  v.  Graham,  19  Misc. 
263,  14  X.  Y.  Supp.  253;  Doelger  v.  O'Rourke,  12  Civ.  Proc.  R.  [Browne] 
2.".  1  i   are  overruled. 

->•  ■  Decisions  under  old  Code  as  to  what  constitutes  a  trial  are  still 
applicable.     Lafond  v.  Jetzkowitz.  IT   Abb.   X.  C.   87. 

*■<•'  Studwell  v.   Baxter,   33  Hun,   331. 

*m  Randolph  v.  Foster,  3  E.  D.  Smith,  C48.  "Where,  in  an  action  on 
a  note,  defendant  denied  nothing,  but  served  a  counterclaim  to  which 
plaintiff  replied  and  had  judgment  on  the  pleadings  for  the  difference, 
there  was  no  issue,  since  nothing  alleged  by  one  party  was  controverted 
by  the  other,  and  therefore  there  could  be  no  trial  entitling  the  pre- 
vailing party  to  a  trial  fee.     Pardee  v.  Schenck,  11  How.  Pr.  500. 

*»2 Cohen  v.  Cohen,  72  Hun,  393.  25  X.  Y.  Supp.  387;  Chapman  v. 
Lemon,  11  How.  Pr.  235. 

w  Weasels  v.  Carr,  22  Abb.  X.  C.  404,  6  X.  Y.  Supp.  535;  Weiss  v. 
Morrell,  7  .Misc.  541,  28  X.  Y.  Supp.  61. 

494  Hudson  v.  Erie  R.  Co.,  57  App.  Div.  98,  GS  X.  Y.  Supp.  28. 
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where  a  nonsuit  is  ordered,495  or  where  the  complaint  is  dis- 
missed on  the  trial  for  the  failure  of  plaintiff  to  appear  when 
the  cause  was  reached  on  the  calendar.496  But  an  application 
for  judgment  on  account  of  the  frivolousness  of  a  pleading487 
is  not  a  trial. 

If  there  is  a  mistrial,  the  party  whose  own  act  causes  the 
mistrial,  cannot,  where  ultimately  successful,  tax  a  trial  fee 
for  such  abortive  proceeding,498  though  the  adverse  party  may 
where  ultimately  successful.  Thus,  when  plaintiff  is  allowed 
to  withdraw  a  juror  without  costs,  the  defendant,  if  ultimate- 
ly successful,  is  entitled  to  a  trial  fee.499  No  trial  fee  can 
be  allowed  if  the  action  is  discontinued  before  it  is  reached 
for  trial,  though  the  case  is  on  the  calendar  and  ready  for 
trial,500  but  it  is  otherwise  where  the  case  is  actually  called  for 
trial.501  There  is  no  trial  where  the  case  is  stopped  during  the 
hearing  and  the  cause  sent  to  a  referee.502  Transferring  a 
cause  from  the  special  term  calendar,  to  the  trial  term,  on  the 
case  being  called  for  trial,  does  not  constitute  a  trial.503 

Proceedings  before  commissioners  to  assess  damages  for  land 
taken  by  a  railroad  company  do  not  constitute  a  trial,504  nor 

495  Gates  v.  Canfield,  28  Hun,  12. 

496  Engberman  v.  North  German  Lloyd  S.  S.  Co.,  84  N.  Y.  Supp.  199, 
and  cases  cited;  Dodd  v.  Curry,  4  How.  Pr.  123;  Sutphen  v.  Lash,  10 
Hun,  120;  Shannon  v.  Brower,  2  Abb.  Pr.  377. 

497  code  Civ.  Proc.  §  537;  Bell  v.  Noah,  24  How.  Pr.  478;  Butchers' 
&  Drovers'  Bank  v.  Jacobson,  22  How.  Pr.  470. 

49s  Finck  v.  Stachelberg,  86  N.  Y.  Supp.  20. 

499  Mott  v.  Consumers'  Ice  Co.,  8  Daly,  244;  Gilroy  v.  Badger,  28 
Misc.  143,  58  N.  Y.  Supp.  1106;  Browning  v.  Goldman,  35  Misc.  272, 
71  N.  Y.  Supp.   822. 

500  Studwell  v.  Baxter,  33  Hun,  331;  Sutphen  v.  Lash,  10  Hun,  120; 
Oelberman  v.  Rosenbaum,  15  Civ.  Proc.  R.  (Browne)  389,  4  N.  Y.  Supp. 
210.  See,  also,  McComb  v.  Kellogg,  13  Civ.  Proc.  R.  (Browne)  150; 
Ehlers  v.  Willis,  63  How.  Pr.  341;  Lockwood  v.  Salmon  River  Paper 
Co.,  49  State  Rep.  302,  20  N  Y.  Supp.  967;  Kronsberg  v.  Mayer,  20  Civ. 
Proc.  R.  (Browne)  80,  15  N.  Y.  Supp.  328.  Contra,  Duperey  v.  Phoenix, 
1  Abb.  N.  C.  133,  note. 

■r'Oi  Jones  v.  Case,  38  How.  Pr.  349. 

502  Third  Nat.  Bank  v.  McKinstry,  2  Hun,  443. 

503  Evans  v.  Ferguson,  10  Civ.  Proc.  R.   (Browne)   57. 

504  City  of  Johnstown  v.  Frederick,  35  App.  Div.  44,  54  N  Y.  Supp. 
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does  the  hearing  on  an  application  for  confirmation  of  a  com- 
missioner's report,505  nor  does  a  reference  to  compute  in  fore- 
closure,506 nor  does  a  reference  for  admeasurement  of  dow- 
er,507 nor  do  proceedings  in  foreclosure  to  obtain  surplus  mon- 


eys 50 


On  a  stipulation  that  the  judgment  should  he  entered  with 
costs  upon  the  result  of  another  suit  "the  same  as  if  a  trial 
had  been  had  therein,"  the  successful  party  is  entitled  to  a 
trial  fee  of  an  issue  of  fact.509 

The  general  answer  of  an  infant  raises  an  issue  of  fact  suf- 
ficient for  the  purposes  of  the  taxation  of  a  trial  fee  and  costs 
after  notice  of  trial  where  the  answer  necessitates  plaintiff's 
proof  of  his  cause  of  action.510 

Number  of  trial  fees.     A  trial  fee  may  be  taxed  for 

each  trial.511  This  rub-  applies  notwithstanding  two  actions 
are  tried  nnder  a  stipulation  that  one  is  to  abide  the  event 
of  the  other,512  or  that  an  action  on  the  short  cause  calendar 
is  sent  to  the  general  calendar  before  the  trial  is  concluded,515 
or  thai  there  is  a  trial  after  the  opening  of  the  default  or  in- 
quest.514 or  that  the  jury  disagr 1  on  the  fast  trial/1'     But 

412;  Manhattan  R.  Co.  v.  Kent,  80  Hun.  559,  30  X.  Y.  Supp.  959.     Com- 
pare Matter  of  Brooklyn  Union  El.  R.  Co..  176  X.  Y.  213. 

5»a  Matter  of  Lake  Shore  &  M.  S.  R.  Co..  65  Hun.  538.  20  X.  \.  Supp. 

573. 

.-■"•••  Tully  v.  Eastburn,  1  Month.  Law  Bui.   .4. 

sot  Price  v    Price,  41  State  Rep.  399.  16  X.  Y.  Supp.  359. 

sosMcDermott  v.  Hennesy,  9  Hun,  59;   Dudgeon  v.  Smith,  23  Wkly. 

Dig.  400. 

509  Audenreid  v.  Wilson,  2   Wkly.   Dig.  108. 

5io  Roosevelt  v.  Schermerhorn.  32  Misc.  287.  66  X.  Y.  Supp.  300. 

ouLafond  v.  Jetzkowitz.  IT  Abb.  X.  C.  87.  It  is  immaterial  that 
first  trial  was  before  a  judge  disqualified  to  sit.  Cregin  v.  Brooklyn 
Crosstown  R.  Co.,  19  Hun,  349. 

512 Koch  v.  Koch,  1  City  Ct.  R.  255. 

sis  Gilroy  v.  Badger,  28  Misc.  143,  58  X.  Y.  Supp.  1106. 

,uCandee  v.  Jones.  13  Civ.  Proc.  R.  (Browne)  160;  Lennon  v.  Mac- 
intosh, 19  Abb.  X.  C.  175;  Jacob  Hoffman  Brew.  Co.  v.  Volpe  4  Misc. 
260,  53  State  Rep.  179,  23  X.  Y.  Supp.  812;  Biker  v.  M.Mullen  28  Misc. 
198  58  N  Y  Supp  1086.  Where  an  action  is  dismissed  when  called 
for' trial  upon  failure  of  plaintiff  to  appear  and  the  default  is  subse- 
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a  party  cannot  tax  two  trial  fees  where  he  is  responsible  for 
the  first  trial  being  abortive.510  So,  plaintiff  is  entitled  to 
but  one  trial  fee  where  at  the  trial  before  impaneling  a  jury 
the  court  heard  argument  for  judgment  on  the  pleadings,  and 
after  the  jury  had  been  discharged  for  the  term  the  court  de- 
nied the  motion  and  directed  the  trial  to  proceed.517  So,  where 
the  cause  is  placed  on  the  calendar  on  terms  and  discontinued 
just  as  it  is  about  to  be  called,  a  second  trial  fee  is  not  al- 
lowable.518 And  a  defendant  who  has  paid  a  trial  fee  as  con- 
dition of  being  allowed  to  withdraw  a  juror,  cannot,  on  judg- 
ment being  subsequently  rendered  against  him,  be  required  to 
again  pay  such  fee.519 

When  trial  occupies  more  than  two  days.     Ten  dollars 

additional  may  be  taxed  as  a  trial  fee  where  the  trial  "neces- 
sarily" occupies  more  than  two  days.  In  determining  whether 
the  trial  occupies  more  than  two  days,  the  better  rule  seems 
to  be  that  fractions  of  a  clay  are  not  to  be  counted.  Thus, 
where  the  trial  is  commenced  on  one  day,  continued  on  the 
next,  on  which  day  plaintiff  rested,  and  dismissed  at  the  open- 
ing of  court  on  the  third  clay,  the  trial  occupies  more  than  two 
days.520  To  the  contrary,  however,  it  has  been  held  that  where 
the  proofs  are  closed  and  the  case  finally  submitted  to  the 
court,  referee  or  jury  within  forty-eight  hours  from  the  com- 
mencement of  the  trial,  although  the  trial  occupied  fractions 
of  three   separate  days,   the   extra   ten   dollars   cannot   be   al- 

quently  opened  without  terms  and  at  a  later  term  a  trial  is  had  which 
results  in  a  dismissal  of  the  complaint,  the  defendant  is  entitled  to 
tax  two  trial  fees.  Cole  v.  Lowry,  23  Civ.  Proc.  R.  (Browne)  113  23 
N.  Y.  Supp.  674. 

"5  Hamilton  v.  Butler,  19  Abb.  Pr.  446,  30  How.  Pr.  36,  27  Super.  Ct. 
(4  Rob.)   654;   Spring  v.  Day,  44  How.  Pr.  390. 

5i6  So  held  where  complaint  was  dismissed  on  plaintiffs  failure  to 
appear  and  plaintiff  subsequently  succeeded  on  the  merits.  Engber- 
man  v.  North  German  Lloyd  S.  S.  Co.,  84  N.  Y.  Supp.  199. 

sir  Pach  v.  Gilbert,  29  State  Rep.  833,  9  N.  Y.  Supp.  546. 

sis  Sutphen  v.  Lash,  10  Hun,  120. 

5i9  Byrne  v.  Brooklyn  City  &  N.  R.  Co.,  6  Misc.  6,  26  N.  Y.  Supp.  65. 

520  Mott  v.  Consumers'  Ice  Co.,  8  Daly,  244. 
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d.521  "Where  a  case  is  tried  and  summed  up  within  two 
days,  the  fact  that  counsel  are  given  additional  time  to  sub- 
mit   briefs,   does  not   make  the  trial   occupy  more  than   two 

day-.  -- 

§  2126.     Making  and  serving  case. 

Twenty  dollars  is  allowed  cither  party  for  making  and  serv- 
ing a  case;  and  when  the  case  necessarily  contains  more  than 
fifty  folios,  ten  dollars  in  addition  thereto. 

§  2127.     Making  and  serving  amendments  to  a  case. 

For  making  and  serving  amendments  to  a  case,  either  party 
is  allowed  twenty  dollars. 

§  2128.     Motion  for  new  trial  or  application  for  judgment  on 
special  verdict. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  applica- 
tion for  judgment  upon  a  special  verdict,  either  party  is  en- 
titled to  the  same  sums  as  upon  an  appeal,  i.  e..  twenty  dol- 
lars before  argumenl  and  forty  dollars  for  argument  and  ten 
dollars  for  each  term,  not  exceeding  five,  at  which  the  cause 
is  necessarily  on  the  calendar  excluding  the  term  at  which 
it  is  argued  or  otherwise  finally  disposed  of.628  It  will  be 
noticed  that  this  applies  only  to  a  motion  for  a  new  trial  "on 
."  Hence,  where  a  motion  is  made  on  the  judge's  min- 
>nly  motion  costs  are  allowable.'-1  The  more  reasonable 
rule  seems  to  be  that  where  the  motion  is  based  on  a  case, 
whether  or  not  a  case  is  "necessary,"  e  on  an  appeal 

Washburne  v.  Oliver,  62  How.  Pr.  i 
'--  Kvans  v.  Ferguson,  10  Civ.  Proc.  R.  (Browne)  57.     Compare,  how- 
ever, Mygatt  v.  Willcox,  35  How.  Pr.  410. 

Term  fee,  Mechanics'  Banking  Ass'n  v.  Kiersted,  10  How.  Pi 
11    Super.   Ct.    (4   Duer)    639;    Malam  v.   Simpson,   12  Abb.   Pr.    22f     - 
How.  Pr.  488. 

'-'  Newman  v.  French.  45  Hun.  65;  Naugatuck  Cutlery  Co.  v.  Rowe, 
5  Abb.  N.  C.  142. 
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should  be  allowed.525  A  motion  is  made  "on  a  case"  where 
made  "on  the  settled  case  herein"  and  on  affidavits  and  pa- 
pers theretofore  served.526  A  motion  based  on  newly-discov- 
ered evidence  is  made  on  a  case.527  It  seems  that  if  the  mo- 
tion is  made  after  the  time  to  appeal  from  the  judgment  has 
expired,  only  motion  costs  can  be  allowed.528 

There  is  not  "an  application  for  judgment  on  a  special  ver- 
dict," within  this  provision,  where  judgment  is  entered  by 
direction  of  the  trial  judge  immediately  on  the  rendition  of  the 
special  verdict.529 

A  second  argument  fee  is  allowable  where  there  is  a  rear- 
gument  the  necessity  for  which  is  not  caused  by  any  act  or 
omission  of  the  prevailing  party.530 

§  2129.     Motions  and  references. 

Upon  any  other  motion,  or  upon  a  reference  made  pursuant 
to  section  623,  624,  827,  or  1015  of  the  Code,  to  each  party 
to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or  judge, 
not  exceeding  ten  dollars,  besides  necessary  disbursements  for 
printing  and  referee's  fees,  is  allowable  to  either  party.  The 
phrase  "to  each  party  to  whom  costs  are  awarded"  changes 
the  rule  that  the  entire  costs  on  a  motion  are  limited  to  ten 
dollars. 

§  2130.     Proceedings  before  new  trial. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 

525  See  Reid  v.  Gaedeke,  38  App.  Div.  107,  57  N.  Y.  Supp.  414.  Com- 
pare, contra,  Hosley  v.  Colerick,  9  Civ.  Proc.  R.   (Browne)   43. 

526  Perkins  v.  Brainard  Quarry  Co.,  11  Misc.  337,  32  N.  Y.  Supp. 
236. 

527  Davis  v.  Grand  Rapids  F.  Ins.  Co.,  5  App.  Div.  36,  39  N  Y.  Supp. 
71. 

528  Forstman  v.  Shulting,  38  Hun,  482. 

529Kenney  v.  First  Nat.  Bank  of  Pittsburgh,  8  Civ.  Proc.  R.  (Browne) 
398.  See,  also,  Walsh  v.  Bowery  Sav.  Bank,  10  Civ.  Proc.  R.  (Browne) 
32.  Application  for  judgment  on  a  referee's  report  in  divorce  is  not 
an  application  for  judgment  on  a  special  verdict.  Sparrowhawk  v. 
Sparrowhawk,  11  Hun,  528. 

530  Giickenheimer  v.  Angevine,  16  Hun,  453. 
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same,  or  an  assessment  of  damages  pursuant  to  section  194  of 
the  Code,  for  all  proceedings  after  the  granting  of,  and  before 
the  new  trial,  or  the  assessment  of  damages,  twenty-five  dol- 
lars. This  does  not  apply,  however,  to  a  new  trial  after  the 
jury  disagree,531  nor  to  a  trial  after  the  opening  of  an  in- 
quest,532 nor  to  a  statutory  new  trial  in  ejectment;533  but  it 
would  seem  that  it  does  apply  where  a  new  trial  is  directed 
on  reversal  on  appeal.534  An  order  restoring  the  cause  to 
the  day  calendar  for  trial  at  a  subsequent  term,  after  the  with- 
drawal of  a  juror,  is  not  an  ''order  for  a  new  trial."535  This 
item  may  be  taxed  on  every  new  trial  without  regard  to  the 
number  thereof.536  When  this  item  is  taxed,  the  item  of  fifteen 
dollars  for  costs  after  notice  of  trial  cannot  be  allowed.531 

<  2131.     Term  fees. 

For  one  term  of  the  city  court  of  the  city  of  Xew  York,  at 
which  the  cause  is  necessarily  on  the  calendar,  and  for  each 
trial  or  special  term  of  the  supreme  court  or  a  county  court 
nnt  exceeding  five,  at  which  the  cause  is  necessarily  on  the 
calendar,  excluding  tin'  term  at  which  it  is  tried,  or  other- 
wise finally  disposed  of.  the  prevailing  party  is  entitled  to  ten 
dollars.  The  old  Code  allowed  ten  dollars  to  the  prevailing 
party  by  way  of  indemnity  for  his  expenses,  "for  every  cir- 
cuit at  which  the  <-ause  is  necessarily  on  the  calendar  and  not 
reached,  or  is  postponed."  A  term  fee  is  given  to  compensate 
the  labor  and  expense  of  preparing  for  trial  and  it  ought  never 
to  be  denied  to  the  successful  party  where  there  -is  no  reason 
to  doubt  that  the  preparation  was  made,  and  without  his  fault 

"1  Hamilton  v.  Butler,  27  Super.  Ct.  (4  Rob.)  654,  30  How.  Pr.  36, 
19  Abb.  Pr.  446. 

532Wessels  v.  Carr,  22  Abb.  N.  C.  464,  6  N.  Y.  Supp.  535. 

BssCarnes  v.  Piatt,  40  Super.  Ct.    (8  J.  &  S.)   205. 

&34  Van  Gelder  v.  Hallenbeck,  15  Civ.  Proc.  R.  (Browne)  333,  2  N. 
Y.  Supp.  252. 

535  Bloch  v.  Linsley,  40  Misc.  184,  81  N.  Y.  Supp.  661. 
Faber  v.  Van  Tassell,  4  Month.  Law  Bui.  30. 

Kummer  v.  Christopher  &  Tenth  St.  R.  Co.,  12  Misc.  387,  33  N.  Y. 
Supp.  581. 
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a  trial  prevented.538  A  term  fee  may  be  taxed  for  every  term 
that  a  motion  for  a  new  trial  on  a  case  is  necessarily  on  the 
special  term  calendar.539  The  canse  must  be  on  the  calendar 
as  between  all  the  parties  including  the  party  to  be  charged 
with  the  costs.540 

When   cause  is   "necessarily"   on  the   calendar.     The 

Code  provides  for  term  fees  for  terms  at  which  the  cause  is 
"necessarily"  on  the  calendar.  A  cause  is  "necessarily"  upon 
the  calendar  when  regularly  and  properly  placed  there,541  i.  e., 
when  it  is  at  issue  as  to  all  the  parties,542  and  in  readiness  for 
trial.543  A  cause  is  not  on  the  calendar  unless  a  note  of  issue 
is  served.544  A  party  who  has  noticed  a  cause  for  several 
terms  is  estopped  from  denying  that  it  was  necessarily  on 
the  calendar  for  those  terms.545  The  case  is  necessarily  on  the 
calendar  though  the  judge  declines  to  try  the  case  on  the  day 
fixed  whereupon  neither  party  appears.546  Term  fees  are  al- 
lowable where  the  cause  is  not  reached  on  the  day  set  down 
for  or  on  any  following  day  of  the  term.547  Term  fees  are 
allowed  for  terms  during  which  the  cause  has  been  placed  on 
the  general  calendar  though  it  has  not  appeared  on  the  day 
calendar.548  A  cause  is  not  necessarily  put  on  the  calendar 
after  defendant  has  been  notified  that  no  further  proceedings 
will  be  taken  in  the  cause.549  So,  after  settlement,  a  cause  is 
not  necessarily  on  the  calendar.550     And  a  cause  is  not  neces- 

53s  Ormsby  v.  Babcock,  11   Super.  Ct.    (4  Duer)    680. 

539  Malan  v.  Simpson,  20  How.   Pr.  488. 
5io  Tillspaugh  v.  Dick,  8  How.  Pr.  33. 
54i  Sipperly  v.  Warner,  9  How.  Pr.  332. 

5*2Bowen  v.  Sweeny,  66  Hun,  42,  46;   Livingston  v.  Vielle  Montagne 
Zinc  Min.  Co.,  2  Abb.  Pr.  255,  11  Super.  Ct.   (4  Duer)    681. 
5«  Deyo  v.  Morss,  21  Misc.  497,  48  N.  Y.  Supp.  171. 

544  Gowing  v.  Levy,   22   Civ.  Proc.  R.    (Browne)    10,  17  N.  Y.   Supp. 
771. 

545  Stanswood  v.  Benson,  2  Month.  Law  Bui.  39. 

54«  Crim  v.  Drain,  64  App.  Div.  581,  72  N.  Y.  Supp.  298. 
54-  Ormsby  v.  Babcock,  11  Super.  Ct.   (4  Duer)   680. 
548  Kahn  v.  Coen,  62  State  Rep.  107,  31  Abb.  N.  C.  478,  30  N.  Y.  Supp. 
347;   Flint  v.  Green,  N.  Y.  Daily  Reg.  April  19,  1884. 

540  Jennings  v.  Fay,  1  Code  R.    (N.  S.)    231. 
5--."  Latham  v.  Bliss,  13  How.  Pr.  416. 
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sarily  on  the  calendar  where  judgment  is  obtained  for  frivol- 
ousness  of  a  pleading.551  A  cause  is  not  necessarily  on  the 
calendar  during  a  stay  of  proceedings  procured  by  the  op- 
posing party,552  nor  when  the  action  has  been  discontinued.553 
Where  a  case  is  discontinued  at  the  first  term  at  which  the 
case  has  been  on  the  calendar,  on  the  payment  of  the  taxable 
costs,  no  term  fee  is  taxable.5"4 

The  cause  is  not  "necessarily"  on  the  calendar  after  it  is 
referred.555  And  where  a  cause  is  referred  by  order,  against 
the  consent  of  the  opposing  party,  before  it  is  reached  on  the 
calendar,  no  term  fee  for  the  term  at  which  the  cause  is  on 
the  calendar  can  be  allowed.556 

Where  a  party,  at  his  own  request,  postpones  a  cause,  he 
cannot,  on  subsequently  recovering  a  verdict  in  his  favor,  tax 
a  term  fee  for  that  term  ;557  but  mutual  consent  to  the  cause 
going  over  a  term  for  which  it  was  necessarily  on  the  calen- 
dar will  not  defeat  the  right  of  the  successful  party  to  term 
fees  for  that  term.558  It  has  been  held,  however,  that  a  term 
fee  should  not  be  allowed  for  a  term  of  the  circuit  at  which  a 
cause  is  called  and  by  stipulation  of  the  parties  adjourned  for 
trial  at  a  subsequent  special  term.559  And  a  plaintiff  who  has 
noticed  the  cause  for  trial  for  the  circuit,  but  has  not  moved 
the  same  to  trial  by  reason  of  which  it  has  been  reached  and 
passed,  is  not  entitled  to  tax  a  term  fee  for  such  term 

Term   fees  are  not   allowable   for  terms  during  which  the 

■"•"•1  Candee  v.  Ogilvie,  12  Super.  Cr.    (5  Duer)    658. 
552Shufelt  v.  Power,  13  How.   Pr.   89;    Shepard  v.  Hoit,   7  Hill,  198. 
Compare  Simpson  v.  Rowan,  13  Civ.  Proc.  R.    (Browne)    206. 

553  it  is  immaterial  that  discontinuance  was  after  service  of  notice 
of  trial.     Drew  v.  Comstock,  17  How.  Pr.  469. 

554  Evans  v.  Silbermann,  7  App.  Div.  139,  40  X.  Y.  Supp.  298. 

555  Anon.,  8  Super.  Ct.    (1  Duer)    651. 

556  Perry  v.  Livingston,  6  How.  Pr.  4n4:  Sipperly  v.  Warner,  9  How. 
Pr.  332.     Otherwise  where  reference  is  by  consent.     Id. 

557  Gay  v.  Seibold,  3  Civ.  Proc.  R.    (Browne)    169. 

sss  Deyo  v.  Morss,  21  Misc.  497,  48  N.  Y.  Supp.  171.  So  held  under  the 
old  Code.  Fisher  v.  Hunter,  15  How.  Pr.  156.  Compare,  as  contra, 
Crawford  v.  Kelly,  23  Super.  Ct.   (10  Bosw.)    697. 

559  Evans  v.  Ferguson,  10  Civ.  Proc.  R.   (Browne)   57. 
Carroll   v.   Watters,  10  Civ.   Proc.  R.    (Browne)    6. 
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cause  was  on  the  calendar  prior  to  an  amendment  of  the  com- 
plaint which  destroyed  the  old  issue.561 

A  party  does  not  lose  the  right  to  term  fees  by  his  omission 
to  notice  the  cause  for  trial.562  Term  fees  are  allowable  where 
either  party  gives  notice  of  trial  and  then  fails  to  countermand 
such  notice  or  try  the  case  pursuant  to  his  notice.563 

If  one  party  properly  notices  the  cause  for  trial  at  one  term 
and  the  other  party  improperly  notices  the  cause  for  trial  at 
another  term,  only  one  term  fee  will  be  allowed.564 

Number  of  term  fees.  Only  five  term  fees  can  be  al- 
lowed, even  where,  after  they  had  accrued,  a  new  trial  became 
necessary,  and  the  cause  was  again  on  the  calendar;565  but  the 
attorneys,  by  stipulating  to  let  term  fees  abide  the  event,  may 
waive  the  limit  fixed  by  the  statute  to  the  number  of  term 
fees  recoverable.566 

§  2132.     Applications  to  appellate  division. 

On  an  application  to  the  appellate  division  for  a  new  trial, 
or  for  judgment  on  a  verdict  rendered  subject  to  the  opinion 
of  the  court,  or  where  exceptions  are  ordered  to  be  heard  in 
the  first  instance  by  the  appellate  division : 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  each  term,  not  exceeding  five,  of  the  appellate  division, 
at  which  the  cause  is  necessarily  on  the  calendar,  excluding 
the  term  at  which  it  is  argued,  or  otherwise  finally  disposed 
of,  ten  dollars. 

§  2133.     Costs  once  paid  as  condition  of  granting  a  favor. 
Notwithstanding  a  conflict  in  the  earlier  decisions,  it  is  now 

seiHerzfeld  v.  Reinach,  26  Misc.   489,  57  N.  Y.   Supp.  669. 

502  Andrews  v.  Schnitzler,  48  Super.  Ct.  (16  J.  &  S.)  173,  2  Civ.  Proc. 
R.  (Browne)  18;  Vandeveer  v.  Warren,  11  Civ.  Proc.  R.  (Browne) 
319. 

•r'63  Seifert  v.  Schillner,  62  How.  Pr.  496. 

504  Wilson  v.  Allen,  4  How.  Pr.  54,  59. 

565  Hamilton  v.  Butler,  19  Abb.  Pr.  446,  30  How.  Pr.  36,  27  Super.  Ct. 
(4   Rob.)    654. 

Emmons  v.  New  York  &  E.  R.  Co.,  17  How.  Pr.  490. 
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well  settled  that  if  costs  are  paid  by  a  party  as  a  condition  of 
granting  a  favor  and  such  party  is  ultimately  defeated  such 
costs  cannot  be  again  taxed  against  him,667  while  on  the  other 
hand  if  he  is  successful  he  cannot  tax  the  items  so  paid.568 

(B)    DISBURSEMENTS. 

§  2134.     Code  provision  and  general  considerations. 

Section  3256  of  the  Code  enumerates  the  fees  and  expenses 
which  may  be  taxed  as  disbursements  and  includes  generally 
"such  other  reasonable  and  necessary  expenses  as  are  taxable 
according  to  the  course  and  practice  of  the  court,  or  by  express 
provision  of  the  law."  This  Code  section  is  the  only  one  re- 
lating to  disbursements.  It  is  exclusive  so  that  a  charge  not 
embraced  therein  cannot  be  taxed  as  a  disbursement.569  The 
right  to  disbursements  is  incident  to  the  right  to  costs,  and 
they  cannot  be  recovered  where  costs  cannot.570  In  a  case 
where  the  costs  cannot  exceed  the  recovery,  disbursements  in 
excess   of  that   amount  cannot  be   taxed.571     Prospective  dis- 

567  Cahill  v.  City  of  New  York,  50  App.  Div.  276,  63  N.  Y.  Supp.  1006; 
Marx  v.  Gross,  2  Misc.  500,  22  N.  Y.  Supp.  387;  Byrne  v.  Brooklyn  City 
&  N.  R.  Co.,  6  Misc.  6,  26  N.  Y.  Supp.  65;  Seymour  v.  Ashenden,  13  Civ. 
Proc.  R.   (Browne)   255.     See  note  in  7  Ann.  Cas.  pp.  320-328. 

sea  Woolsey  v.  Trustees  of  Ellenville,  84  Hun,  234,  65  State  Rep. 
746,  32  N.  Y.  Supp.  546;  Skinner  v.  White,  69  Hun,  127.  52  State  Rep. 
737,  23  N.  Y.  Supp.  384;  Provost  v.  Farrell,  13  Hun,  303;  Linacre  v. 
Lush,  3  Wend.  305.  But  see,  as  contra,  Ireland  v.  Harlam,  88  N.  Y. 
Supp.  990. 

ess  Moore  v.  Cockroft,  9  How.  Pr.  479;  Hanel  v.  Baare,  22  Super.  Ct. 
(9  Bosw.)  682.  Charge  for  copying  notices  of  mechanic's  lien  and  of 
the  report  and  opinion  of  the  referee  in  a  lien  suit,  are  not  taxable 
disbursements,  not  being  given  by  the  Code.  Wright  v.  Reusens,  39 
State  Rep.  802,  60  Hun,  585,  15  N.  Y.  Supp.  504. 

-■'-' Belding  v.  Conklin,  4  How.  Pr.  196,  2  Code  R.  112;  Wheeler  v. 
Westgate,  4  How.  Pr.  269;  Peet  v.  Warth,  14  Super.  Ct.  (1  Bosw.) 
653;  Rust  v.  Hauselt,  8  Abb.  N.  C.  148,  59  How.  Pr.  389,  46  Super.  Ct. 
(14  J.  &  S.)  38.  Under  the  statute  making  presentation  of  claim  to 
chief  fiscal  officer  a  prerequisite  to  the  recovery  of  costs,  the  costs  re- 
ferred to  include  disbursements.  Judson  v.  Village  of  Olean,  40  Hun, 
158. 

57iMarsullo  v.  Billotto,  55  How.  Pr.  375;  Warren  v.  Chase,  8  Misc. 
520,  28  N.  Y.  Supp.  765. 

X.  Y.  Prac— 187. 
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bursements  cannot  be  allowed,572  except  such  as  must  neces- 
sarily be  incurred  for  the  fees  of  officers  which  are  fixed  by 
law.573  Formerly  disbursements  were  strictly  confined  to  ex- 
penses incurred  by  counsel  and  did  not  include  expenses  of  the 
party  but  much  more  latitude  is  allowed  under  the  Codes.  A 
" necessary"  disbursement  has  been  defined  as  one  the  party 
is  compelled  to  make  or  incur,  incident  to  the  regular  pro- 
ceedings in  the  action,  and  to  bring  it  to  trial  according  to  the 
course  and  practice  of  the  court.574  A  legal  disbursement  to 
establish  a  separate  cause  of  action  in  which  the  party  fails 
cannot  be  held  unnecessary  because  of  such  failure,  where  the 
party  recovers  on  another  cause  of  action  so  as  to  be  entitled 
to  costs  and  disbursements.575  Moneys  paid  out  in  reliance  on 
a  statute  afterwards  declared  unconstitutional  are  not  neces- 
sary disbursements.570  A  sum  paid  to  a  surety  company  for 
furnishing  the  undertaking  upon  which  the  goods  were  seized 
in  replevin  cannot  be  taxed.577 

§  2135.     Witness  fees. 

The  legal  fees  of  witnesses  are  taxable  as  a  disbursement. 

Where  witness  attends  without  a  subpoena.     The  fees 

and  mileage  of  witnesses  who  attended,  though  not  subpoe- 
naed, are  chargeable  ;578  but  it  is  the  duty  of  the  clerk  allowing 
witness  fees  to  see  that  their  attendance  was  procured  in  good 
faith.579 

Where  witness  does  not  attend.     Witness  fees  paid  on 

serving  a  subpoena  may  be  taxed  for  a  witness  who  does  not 
attend  where  he  has  a  good  excuse  such  as  the  settlement  or 

572  Pearson  v.  Cole,  22  Wend.  652. 

573  Crippen  v.  Brown,  11  Paige,  628. 

574  Delcomyn  v.  Chamberlain,  48  How.  Pr.  411. 

575  Burns  v.  Delaware,  L.  &  W.  R.  Co.,  135  N.  Y.  268,  274. 

570  Kohn  v.  Manhattan  R.  Co.,  8  Misc.  421,  28  N.  Y.  Supp.  663. 
677  pick  v.  Reese,  52  Hun,  125,  5  N.  Y.  Supp.  121. 
578  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.   444;   Vence  v.  Speir, 
18  How.  Pr.  168. 

57»  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444. 
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postponing  of  the  cause,580  or  where,  after  going  a  part  of  the 
distance,  he  returned  home  because  informed  that  the  court 
would  not  be  held.581  So  fees  of  a  witness  who,  for  a  good 
cause,  was  not  subpoenaed  till  late,  and  who  arrived  at  court 
after  the  cause  was  postponed,  but  in  time  to  have  been  sworn 
had  it  been  tried,  are  taxable.582  In  short,  if  the  party  cannot 
recover  back  from  the  witness  the  fees  paid  to  him,  such  fees 
may  be  taxed  as  a  disbursement. 

Where  witness  departs  before  trial.     If  it  is  shown  that 

the  witnesses  left  the  place  of  trial  before  the  trial,  by  consent 
of  the  party,  the  witnesses  should  not  be  regarded  as  ma- 
terial, unless  they  were  permitted  to  depart  on  account  of 
some  admission  or  concession  of  the  other  side,  which  rendered 
their  evidence  unnecessary,  or  some  other  fact  be  shown,  prov- 
ing the  supposed  necessity  of  their  attendance  at  all.585 

Where  witness  attends  at  a  term  at  which  trial  could 

not  be  had.  Fees  for  plaintiff's  witnesses  summoned  for  a 
term  for  which  he  should  have  known  that  his  cause  was  not 
ready  for  trial  cannot  be  charged.584  So  where  his  attorney 
should  have  known  that  the  case  would  be  referred  at  that 
term,  such  fees  cannot  be  taxed.583  But  a  plaintiff  ultimately 
successful  may  tax  the  witnesses'  fees  for  the  term  when  a  de- 
fault was  taken  against  him  though  he  was  obliged  to  pay  the 
costs  of  that  term  to  the  defendant  as  a  condition  of  being 
allowed  to  open  the  default.5S6 

Where  witness  does  not  testify.     The  fees  of  a  witness 

who  is  in  attendance  but  does  not  testify  may  be  taxed  only 
where  it  is  shown  what  was  expected  to  be  proven  by  him  and 
a  satisfactory  reason  why  he  was  not  called.587     Thus,  fees  for 

580  Ford  v.  Monroe,  6  How.  Pr.  204,  10  N.  Y.  Leg.  Obs.  155.    See,  also, 
Inderlied  v.  Whalev,  17  Civ.  Proc.  R.    (Browne)    377,  7  N.  Y.  Supp.  74. 
ssi  Roth  v.  Meads,  20  How.  Pr.  287. 
582  Clarks  v.  Staring,  4  How.  Pr.  243. 
533  Dowling  v.  Bush,  6  How.  Pr.  410. 

ss4  Kohn  v.  Manhattan  R.  Co.,  8  Misc.  421,  28  N.  Y.  Supp.  663. 
585  pike  v.  Nash,  16  How.   Pr.   53. 

sse  Hudson  v.  Erie  R.  Co.,  57  App.  Div.  98,  68  N.  Y.  Supp.  28. 
537  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444.     Presumptively  a 


2980  COSTS.  §  2135 

Art.  V.     Amount. — B.  Disbursements. — Witness    Fees. 

witnesses  only  wanted  in  anticipation  of  impeaching  an  ex- 
pected adverse  witness  are  not  taxable,  unless  it  is  shown  that 
they  would  have  impeached  such  adverse  witness  had  they 
been  sworn.588  It  follows  that  the  fees  of  witnesses  subpoe- 
naed and  in  attendance  as  such  are  taxable  although  by  reason 
of  the  dismissal  of  the  cause  or  the  direction  of  a  verdict  on 
admissions  of  the  party  they  were  not  called  to  testify.5S9  Fees 
are  not  allowed  for  attendance  of  the  county  clerk  when  not 
sworn  as  a  witness  nor  producing  any  paper  or  document  for 
the  party.590 

"Where  a  large  number  of  witnesses  are  subpoenaed  to  tes- 
tify on  a  certain  point  and  the  court  limits  the  number  allowed 
to  testify,  it  would  seem  that  the  question  whether  the  fees 
of  all  can  be  taxed  depends  on  the  reasonableness  and  apparent 
necessity  of  subpoenaing  the  number  in  excess  of  those  al- 
lowed to  testify.591  -  Only  the  fees  of  witnesses  considered  ma- 
terial and  necessary  by  prudent  counsel  will  be  taxed.592 

Where  witness  is  attorney  or  party.  A  party  to  an  ac- 
tion or  a  special  proceeding  is  not  entitled  to  a  fee,  for  attend- 
ing as  a  witness  therein,  in  his  own  behalf,  or  in  behalf  of  a 

witness  not  sworn  is  not  a  necessary  witness.  Kohn  v.  Manhattan  R. 
Co.,  8  Misc.  421,  28  N.  Y.  Supp.  663. 

588  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444. 

580  Cheever  v.  Pittsburgh,  S.  &  L.  E.  R.  Co.,  74  Hun,  539,  26  N.  Y. 
Supp.  829. 

590  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444. 

69i  Where  defendant  subpoenaed  seventeen  witnesses  upon  an  issue 
previously  found  against  him  on  a  former  trial  when  he  had  examined 
twelve,  but  the  court  in  the  present  trial  allowed  him  to  examine  five 
of  the  seventeen  only,  he  was  allowed  to  tax  witness  fees  for  all  the 
seventeen.  Lowerre  v.  Vail,  5  Abb.  Pr.  229.  When  complaint  was 
dismissed  at  the  trial  as  not  setting  forth  a  cause  of  action,  and  de- 
fendant had,  in  good  faith,  summoned  thirty-three  witnesses  to  im- 
peach plaintiff's  character,  none  being  examined,  the  fees  of  only  five 
of  such  witnesses  were  taxed.  Kley  v.  Healey,  2  N.  Y.  Supp.  231,  18 
State  Rep.  174.  Where  forty  witnesses  attended  to  support  plaintiff's 
general  character  only  two  of  whom  were  sworn  on  the  trial,  the  court 
directed  that  fees  should  be  taxed  for  but  ten  witnesses.  Irwin  v. 
Deyo,  2  Wend.  285. 

592  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444. 
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party  who  pleads  jointly,  or  is  united  in  interest  with  him; 
and  an  attorney  or  counsel,  in  an  action  or  a  special  proceed- 
ing;, is  not  entitled  to  a  fee,  for  attending  as  a  witness  therein, 
in  behalf  of  his  client.51'3  If,  however,  a  party  is  subpoenaed 
by  his  adversary,  he  is  entitled  to  his  fees.594 

Where  witness  attends  in  behalf  of  different  parties. 

Where  separate  defendants  are  entitled  to  separate  bills  of 
costs,  only  single  witness  fees  can  be  taxed  for  the  same  wit- 
ness, unless  affidavits  are  produced  showing  that  the  witness 
was  subpoenaed  by  both  defendants;  or  if  subpoenaed  by  nei- 
ther, then  that  he  was  requested  to  attend  by  both,  and  at- 
tended on  such  joint  request.595 

Where  witness  is  subpoenaed  in  two  or  more   cases. 

Witness  fees  are  chargeable  in  each  cause  though  the  same 
witness  is  subpoenaed  in  several  actions  brought  by  the  same 
plaintiff  and  pending  at  the  same  time.590  But  where  cross 
actions  involving  the  same  subject-matter  are  both  referred 
to  the  same  referee  and  but  one  trial  had.  the  witness  fees  can 
be  taxed  in  only  one  action.597 

Number  of  days'  attendance.  Fifty  cents  a  day  is  al- 
lowed for  each  day  a  witness  attends.598  But  if  a  cause  is  put 
off  several  days  on  the  request  of  a  party,  he  can  only  tax 
witness  fees  for  one  day.599  Attendance  when  the  cause  was 
on  the  day  calendar,  although  not  reached,  and  when  the  cause 

503  Code  Civ.  Proc.  §  3288.  Attorney.  Crummer  v.  Huff,  1  Wend. 
24;  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444;  Reynolds  v.  War- 
ner, 7  Hill,  144. 

594  Hewlett  v.  Brown.  14  Super.  Ct.  (1  Bosw.)  655,  7  Abb.  Pr. 
74.  But  one  is  not  entitled  to  fees  as  a  witness  of  bis  adversary 
for  testifying  in  bis  own  bebalf,  though  he  makes  an  affidavit  that  he 
would  not  have  attended  the  trial  but  for  the  purpose  of  being  such 
witness.     Steere  v.  Miller,  28  How.  Pr.  266. 

595  Taaks  v.  Schmidt,  25  How.  Pr.  340. 

■■■•  ■■■  Vence  v.  Speir,  18  How.  Pr.  168;  Willink  v.  Reekie,  19  Wend. 
82.  See,  as  to  mileage  fees,  Lyman  v.  Young  Men's  Cosmopolitan  Club, 
38  App.  Div.  220,  56  N.    i.  Supp.  712. 

sot  Sanders  v.  Failing,  3  T.  &  C.  64.  See,  as  contra,  Wilder  v.  Wheeler, 
1  How.  Pr.  136. 

598  Code  Civ.  Proc.  §  3318. 

599  Titus  v.  Bullen,  6  Wend.  562. 
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was  reached  and  partly  tried,  and  when  the  cause  was  tried, 
are  all  necessary  attendances  for  which  the  witness  fees  may 
be  taxed.600  Witnesses  residing  at  the  place  of  the  court,  and 
only  coming  in  as  wanted,  are  not  entitled  to  fees  for  days 
not  actually  in  attendance  in  the  court  house  as  witnesses.601 
The  attendance  of  such  witnesses  where  a  day  calendar  is  pub- 
lished is  presumptively  unnecessary,  except  upon  the  days  the 
cause  appears  on  the  day  calendar,602  but  the  rule  is  otherwise 
where  the  witness  lives  at  such  a  distance  as  not  to  permit  his 
returning  to  his  home  every  day.603  The  fact  that  a  trial 
closes  so  late  that  some  of  the  witnesses  are  obliged  to  remain 
over  until  the  following  day  does  not  entitle  parties  subpoe- 
naing them  to  claim  fees  for  the  extra  day's  attendance.604 
If  a  Sunday  intervenes  during  the  trial,  the  fee  for  that  day 
may'  be  taxed.605  "Where  witnesses  are  brought  from  another 
state,  the  time  of  their  attendance  is  computed  from  the  time 
they  euter  the  boundaries  of  the  state  to  the  time  they  depart 
from  the  boundaries.606 

Travel  fees.     If  the  witness  resides  more  than  three 

miles  from  the  place  of  attendance,  he  is  entitled  to  eight  cents 
for  each  mile  going  to  the  place  of  attendance.607  Travel  fees 
cannot  be  taxed  unless  actual  travel  is  shown  by  affidavit.608 
Travel  fees  are  not  ordinarily  allowed  for  a  witness  residing 
where  the  court  is  held,609  nor  for  a  foreign  witness  subpoenaed 
at  the  place  of  trial.610  If  a  witness  is  subpoenaed  at  a  place 
where  he  is  found  during  a  temporary  absence  from  his  per- 
manent place  of  residence,  mileage  fees  cannot  be  allowed  un- 

6oo  wheeler  v.  Ruckman,  28  Super.  Ct.   (5  Rob.)    702. 
sot  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444. 
oo2  Allen  v.  Mahon,  1  Abb.  N.  C.  468. 

603  Wheeler  v.  Ruckman,  28  Super.  Ct.  (5  Rob.)   702. 

604  Evans  v.  Ferguson,  10  Civ.  Proc.  R.   (Browne)   57. 
60s  Muscott  v.  Runge,  27  How.  Pr.  85,  90,  96. 

coo  Howland  v.  Lenox,   4  Johns.   311. 
60-  Code  Civ.  Proc.  §  3318. 

cos  Shufelt  v.  Rowley,  4  Cow.  58;  Wheeler  v.  Ruckman,  28  Super.  Ct. 
(5  Rob.)  702. 
eoo  Jackson  v.  Hoagland,  1  Wend.  69. 
6io  Bank  of  Niagara  v.  Austin,  6  Wend.  548. 
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less  it  is  affirmatively  shown  that  he  returned  to  the  place  of 
trial  solely  for  the  purpose  of  attending  as  a  witness.611  But 
if,  after  such  facts  are  shown,  it  is  claimed  that  the  party  was 
in  fault  and  guilty  of  negligence,  in  omitting  to  serve  the  sub- 
poena before  the  witness  left  his  home,  the  party  resisting  the 
allowance  must  show  the  facts.612  If  a  witness,  about  to  re- 
turn home,  is  served  when  nearer  to  the  court  house  than  his 
home  is,  traveling  fees  are  properly  allowed  from  his  resi- 
dence.613 If  the  witness  attended  without  a  subpoena  it  must 
be  shown  that  he  came  for  the  sole  purpose  of  being  a  wit- 
ness.614 If  the  witness  resides  outside  the  state,  the  traveling 
fees  are  to  be  estimated  from  the  boundary  of  the  state.615 

Earlier  cases  held  that  a  witness  is  entitled  to  mileage,  going 
and  returning,  where  the  case  is  postponed,616  or  where  a  Sun- 
day intervenes  and  the  witness  is  not  paid  his  per  diem  for 
remaining  over  Sunday,617  but  a  later  case  holds  that  a  party  is 
entitled  to  tax  mileage  for  but  one  attendance.618 

Payment  of  fees  as  condition  precedent.     Since,  if  a 

witness  attends  either  by  virtue  of  a  subpoena  or  by  special 
request,  a  liability  to  pay  his  legal  fees  attaches,  it  is  no  objec- 

6ii  Sargent  v.  Warren.  41  Hun,  103.  See,  also,  Mead  v.  Mallory,  27 
How.  Pr.  32;  Clarks  v.  Staring,  4  How.  Pr.  243;  Mitchell  v.  Westervelt, 
6  How.  Pr.  265. 

612  Pfandler  Barm  Extracting  Bunging  Apparatus  Co.  v.  Pfandler, 
39  Hun,  191. 

ci3  Pike  v.  Nash,  16  How.  Pr.  53. 

614  Taaks  v.  Schmidt,  25  How.  Pr.  340. 

6io  Hinds  v.  Schenectady  County  Mut.  Ins.  Co.,  7  How.  Pr.  142;  How- 
land  v.  Lenox,  4  Johns.  311.  To  tax  fees  paid  to  witnesses  attending 
from  other  states,  the  party  must  prove,  by  affidavit,  the  residence  of 
the  witness,  that  he  traveled  from  thence  to  the  place  of  trial  for  the 
purpose  of  attending  as  such,  and  that  he  was  material  and  necessary. 
The  charge  should  be  for  the  number  of  miles  from  the  state  line,  by 
the  nearest  usually  traveled  route  from  the  witness'  residence.  The 
point  where  such  route  crosses  the  state  line  should  be  stated.  Hicks 
v.  Brennan,  10  Abb.  Pr.  304. 

6i6  Miller  v.  Huntington,  1  How.  Pr.  218;  Moulton  v.  Townshend,  16 
How.    Pr.   306. 

6i7  Muscott  v.  Runge,  27  How.  Pr.  85. 

6i<  Hoffman  v.  New  York,  L.  E.  &  W.  R.  Co.,  50  Super.  Ct.  (18  J.  & 
S.)  512. 
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tion  to  the  taxation  of  such  fees  that  it  does  not  appear  that 
the  plaintiff  has  paid  or  become  liable  to  pay  them.019  But 
where  the  witnesses,  for  whom  fees  and  mileage  are  charged 
are  officers  of  a  corporation  which  is  a  party,  the  affidavit  must 
show  not  only  that  the  witnesses  have  attended  but  that  the 
fees  have  been  or  will  be  paid.620 

§  2136.     Compensation  of  expert  witnesses. 

The  compensation  of  experts  beyond  their  fees  as  witnesses 
is  not  necessarily  a  disbursement  and  is  not  taxable  as  such.621 

§  2137.     Fees  of  referee.  , 

The  fees  of  a  referee  are  taxable,622  but  expenses  of  the  ref- 
eree are  not  allowable  in  addition  to  his  fees.623  Such  fees  are 
taxable  as  a  disbursement  irrespective  of  their  actual  payment 
before  taxation,  or  the  solvency  or  insolvency  of  the  successful 
party.624  But  a  party  is  not  entitled  to  be  allowed  fees  of  a 
referee  which  he  is  under  no  obligation  or  liability  to  pay.625 
The  fees  of  a  referee  whose  report  has  been  set  aside  for  mis- 
conduct cannot  be  taxed.626 

Proof  of  number  of  days  referee  acted.  The  time  "nec- 
essarily" spent  by  the  referee  must  be  shown  by  affidavit  before 
the  referee's  fees  can  be  taxed.627  If  the  time  is  disputed,  it 
should  be  shown  by  the  referee's  affidavit  thereto.628 

ci9  Wheeler  v.  Ruckman,  28  Super.  Ct.   (5  Rob.)    702. 

esocheever  v.  Pittsburgh,  S.  &  L.  E.  R.  Co.,  74  Hun,  539,  26  N.  Y. 
Supp.   829. 

621  Mark  v.  Buffalo,  87  N.  Y.  184,  13  Wkly.  Dig.  415.  See,  also,  Ran- 
dall v.  Morning  Journal  Ass'n,  22  Misc.  715,  49  N.  Y.  Supp.  1064;  Mat- 
ter of  Grade  Crossing  Com'rs  of  Buffalo,  19  Misc.  230,  77  State  Rep. 
1073,  43  N.  Y.  Supp.  1073.  Fees  of  experts  held  taxable  in  proceed- 
ings for  investigation  of  fiscal  affairs  of  municipality.  Matter  of  Town 
of  Hempstead,  36  App.  Div.  321,  338,  55  N.  Y.  Supp.  345. 

'•--  Amount  of  fees,  see  post  §  2193. 

Hrown  v.  Sears,  23  Misc.  559,  52  N.  Y.  Supp.  792. 

C24  Clegg  v.  Aikens,  17  Abb.  N.  C.  88. 

628  Wood  v.  Kroll,  43  Hun,  328. 

026  Meyer  v.  Bernheimer,  5  Month.  Law  Bui.  46. 

627  Watson  v.  Gardiner,  50  N.  Y.  671;  Brown  v.  Windmuller,  36 
Super.  Ct.    (4  J.  &  S.)    75. 
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§  2138.     Fees  of  commissioner. 

The  prevailing  party  is  entitled  to  include  his  disbursements 
for  fees  of  a  commissioner  by  whom  testimony  was  taken  un- 
der a  commission.629  This  applies  to  the  expenses  of  a  referee 
appointed  under  section  873  of  the  Code  to  take  the  deposi- 
tion of  a  party  in  connection  with  a  physical  examination  be- 
fore trial.030  The  commissioner's  fees  must  be  shown  to  have 
been  necessary,031  and  hence  should  not  be  allowed  where  the 
party  himself  was  the  only  person  examined  under  the  com- 
mission,032 except  where  such  examination  was  a  matter  of 
absolute  necessity  and  not  merely  to  suit  the  party's  conveni- 
ence.033 

§  2139.     Jury  fees. 

Jury  fees  paid  to  a  jury  should  be  allowed  as  a  disbursement 
though  the  jury  disagree.034 

§  2140.     Stenographer's  fees. 

There  is  no  express  provision  in  the  Code  authorizing  the 
taxing  of  stenographer's  fees  as  a  disbursement  except  in  so 
far  as  the  general  clause  allowing  "such  other  reasonable  and 
necessary  expenses,  as  are  taxable  according  to  the  course  and 
practice  of  the  court,  or  by  express  provision  of  law"  so  per- 
mits. There  are  cases  holding  that  under  no  circumstances 
can  such  fees  be  included  as  a  disbursement,035  but  the  later 

62s  Shultz  v.  Whitney,  9  Abb.  Pr.  71,  17  How.  Pr.  471. 

629  Dunham  v.  Sherman,  11  Abb.  Pr.  152,  19  How.  Pr.  572;  Simp- 
son v.  Rowan,  13  Civ.  Proc.  R.  (Browne)  206.  Necessary  expenses  in 
executing  a  commission  in  a  foreign  state  are  allowable.  Finch  v.  Cal- 
vert, 13  How.  Pr.  13. 

esoReichel  v.  New  York  Cent.  &  H.  R.  R.  Co.,  18  Civ.  Proc.  R. 
(Browne)   256,  29  State  Rep.  841,  9  N.  Y.  Supp.  415. 

C3i  Burns  v.  Delaware,  L.  &  W.  R.  Co.,  135  N.  Y.  268,  272. 

632  Delcomyn  v.  Chamberlain,  39  Super.  Ct.  (7  J.  &  S.)   359. 

ess  pyne  v.  National  S.  S.  Co.,  44  State  Rep.  791,  18  N.  Y.  Supp.  166. 

634  Hudson  v.  Erie  R.  Co.,  57  App.  Div.  98.  68  N.  Y.  Supp.  28. 

635  Provost  v.  Farrell,  13  Hun,  303;  Shaver  v.  Eldred,  86  Hun,  51,  33 
N.  Y.  Supp.  158;  Pfaudler  Barm  Extracting  Bunging  Apparatus  Co.  v. 
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eases  hold  that  the  expense  of  a  copy  of  the  stenographer's 
minutes,  necessarily  procured  to  enable  a  party  to  prepare  a 
case  or  case  and  exceptions,036  or  to  enable  a  party  to  propose 
amendments  to  his  opponent's  case,637  is  taxable  as  a  disburse- 
ment; and  the  later  cases  also  hold  that  the  expense  of  pro- 
curing the  stenographer's  minutes  of  a  trial  for  use  on  a  sub- 
sequent trial  may  properly  be  taxed  as  a  disbursement,638 
though  the  contrary  is  held  in  the  second  department.639 
There  is  no  authority,  however,  for  taxing  stenographer's  fees 
for  a  copy  of  the  minutes  obtained  for  the  purpose  of  making 
a  motion  for  a  new  trial  "in  a  county  court."040  However,  the 
cost  of  minutes  obtained  for  use  during  the  trial  cannot  be 
taxed  though  subsequently  used  to  make  a  case  or  propose 
amendments  thereto;  thus  where,  on  a  reference,  both  parties 
used  copies  of  the  stenographer's  minutes  during  the  reference, 
and  both  parties  paid  half  the  expense,  the  mere  fact  that  the 
minutes  were  also  used  to  aid  in  proposing  amendments  to  the 
case  on  appeal  does  not  entitle  the  successful  party  to  tax  the 
remaining  half  as  disbursements.641     A  late  case  holds  that  a 

Sargent,  43  Hun,  154.  In  the  absence  of  a  stipulation  stenographer's 
fees  cannot  be  taxed  as  costs  in  proceedings  to  investigate  fiscal  affairs 
of  municipality.  Matter  of  Town  of  Hempstead,  36  App.  Div.  321,  55  N. 
Y.    Supp.   345. 

esc  Cutter  v.  Morris,  41  Hun,  575;  Varnum  v.  Wheeler,  9  Civ.  Proc.  R. 
(Browne)    421. 

637  Copy  is  "necessary"  only  where  use  of  appellant's  copy  cannot  be 
obtained  by  the  respondent.  Park  v.  New  York  Cent.  &  H.  R.  R.  Co., 
57  App.  Div.  569,  68  N.  Y.  Supp.  460,  1145;  Ridabock  v.  Metropolitan 
El.  R.  Co.,  8  App.  Div.  309,  40  N.  Y.  Supp.  938;  Sebley  v.  Nichols,  32 
How.  Pr.  182. 

638  Zelmanovitz  v.  Manhattan  R.  Co.,  24  Civ.  Proc.  R.  (Scott)  402, 
67  State  Rep.  405,  33  N.  Y.  Supp.  583;  Flood  v.  Moore,  2  Abb.  N.  C. 
91;  Kummer  v.  Christopher  &  Tenth  St.  R.  Co.,  12  Misc.  387,  33  N.  Y. 
Supp.  581.  Contra,  Hamilton  v.  Butler,  19  Abb.  Pr.  446;  Spring  v. 
Day,  44  How.  Pr.  390. 

639  Hudson  v.  Erie  R.  Co.,  57  App.  Div.  98,  68  N.  Y.  Supp.  28,  and 
cases  cited;  Herrmann  v.  Herrmann,  88  App.  Div.  76,  84  N  Y  Supp 
736. 

6<o  Whitney  v.  Roe,  75  Hun,  508,  27  N.  Y.  Supp.  511. 

6"  Gallagher  v.  Baird,  60  App.  Div.  29,  69  N.  Y.  Supp.  676. 


8  2141  COSTS.  29S7 

Art.   V.     Amount. — B.  Disbursements. 

party  cannot  be  allowed  his  expenses  incurred  in  obtaining  a 
transcript  of  the  stenographer's  minutes,  for  the  use  of  the 
court,642  but  it  "would  seem  that  where  this  expense  is  one 
which  the  justice  may  direct  to  be  borne  in  equal  proportions 
by  each  of  the  parties  to  the  action,  it  should  be  taxable  as  a 
disbursement.043 

In  the  absence  of  a  stipulation  to  that  effect,  stenographer's 
fees  on  a  reference  cannot  be  taxed  as  a  disbursement.644  And 
this  rule  applies  so  that  where  the  parties  employ  a  stenog- 
rapher to  take  the  minutes,  and  agree  that  each  party  shall 
pay  one-half  the  fee,  the  successful  party  cannot  tax  as  a  dis- 
bursement the  amount  paid  by  him.64'  Even  in  case  of  a  stipu- 
lation, a  stenographer  is  entitled  to  no  fees  for  mere  attend- 
ance on  days  of  adjournment.'4''' 

§  2141.     Surveyor's  fees. 

A  party  cannot  tax  as  a  disbursement,  in  an  action  for  lands, 
fees  paid  a  surveyor  for  surveys,  made  in  order  that  he  might 
know  his  rights  and  be  prepared  to  protect  them.  It  is  only 
when  the  survey  is  a  part  of  the  proceedings  in  the  action,  e.  g., 
in  the  case  of  partition  or  admeasurement  of  dower,  that  such 
fees  are  taxable.647 

642  Cohen  v.  Weill,  33  Misc.  764,  67  N.  Y.  Supp.  917. 

6«  See  Code  Civ.  Proc.  §  251. 

6-i-t  Newhall  v.  Appleton,  4  Month.  Law  Bui.  5;  Byrne  v.  Groot,  5 
Month.  Law  Bui.  56;  Nugent  v.  Keenan,  53  Super.  Ct.  (21  J.  &  S.) 
530;  Seasongood  v.  New  York  El.  R.  Co.,  46  State  Rep.  832,  22  Civ. 
Proc.  R.   (Browne)   100,  IS  X.  Y.  Supp.  775. 

645  Nugent  v.  Keenan,  53  Super.  Ct.  (21  J.  &  S.)  530;  Colton  v.  Sim- 
mons, 14  Hun,  75.  "Where  such  stipulation  also  provides  that  each  party 
shall  pay  one-half  the  fees  of  a  stenographer  to  be  employed  on  the 
new  reference,  and  that  the  successful  party  may  tax  the  sum  so  paid 
as  a  disbursement  in  the  case,  and  plaintiff  fails  to  recover  against 
one  of  the  defendants,  though  successful  as  to  the  others,  the  successful 
defendant  is  entitled  to  tax  the  sum  actually  paid  by  it  for  stenog- 
rapher's fees,  but  cannot  tax  the  referee's  fees,  since  they  are  prop- 
erly taxed  in  the  plaintiff's  bill  against  the  other  defendants.  Clegg  v. 
Aikens,  17  Abb.  N.  C.  88. 

646  Blanck  v.  Spies,  31  Misc.  19,  62  N.  Y.  Supp.  1039. 

64i  Haynes  v.  Mosher,  15  How.  Pr.  316;  followed  in  Rothery  v.  New 
York  Rubber  Co.,  24  Hun,  172. 
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§  2142.     Sheriff's  fees. 

The  legal  fees  of  a  sheriff  may  be  charged  as  disburse- 
ments.648 

§  2143.     Fees  for  publication. 

The  legal  fees  for  publication  may  be  taxed  as  disbursements 
where  publication  is  directed  pursuant  to  laAV.049  This  is  in 
addition  to  the  ten  dollars  allowed  for  procuring  an  order  di- 
recting the  service  of  the  summons  by  publication,  or  person- 
ally without  the  state. 

§  2144.    Documentary  evidence. 

The  legal  fees  paid  for  a  certified  copy  of  a  deposition,  or 
other  paper,  recorded  or  filed  in  any  public  office,  where  neces- 
sarily used  or  obtained  for  use  on  the  trial,  are  taxable  as  dis- 
bursements.050 This  Code  provision  seems  to  overrule  a  prior 
decision  that  the  expense  of  certifying  a  foreign  document 
could  not  be  taxed.051  There  must,  however,  be  an  affidavit 
that  the  copies  were  actually  and  necessarily  used  or  obtained 
for  use  on  the  trial.052  Where  several  actions  are  tried  to- 
gether, the  expense  of  certain  documents  used  in  all  the  cases 
cannot  be  taxed  as  a  disbursement  in  each  case.053 

Amounts  paid  for  maps,  surveys,  etc.,  though  used  as  evi- 
dence, are  not  taxable  as  a  disbursement,054  nor  are  sums  paid 

sis  case  v.  Price,  17  How.  Pr.  348,  351. 

649  Code  Civ.  Proc.  §  3256.  See  Chevers  v.  Damon,  37  State  Rep. 
904,  13  N.  Y.  Supp.  452. 

650  Code  Civ.  Proc.  §  3256;  Jackson  v.  Root,  18  Johns.  336.  A  charge 
for  an  exemplified  copy  of  bankrupt  proceedings  is  allowable,  it  having 
been  necessary  in  order  to  set  out  the  proceedings  in  pleading  a  dis- 
charge. Niles  v.  Griswold,  3  How.  Pr.  23.  Fee  for  secretary  of  state's 
certificate  and  for  certified  copies  of  depositions  taken  to  perpetuate 
testimony,  allowed.     Jackson  v.  Mather,  2  Cow.  584. 

65i  Hanel  v.  Baare,  22  Super.  Ct.  (9  Bosw.)   682. 

652  Code  Civ.  Proc.  §  3267;  Adams  v.  Ward,  60  How.  Pr.  288. 

653  Jermain  v.  Lake  Shore  &  M.  S.  R.  Co.,  31  Hun,  558,  562. 
654Sinne  v.  City  of  New  York,  8  Civ.  Proc.  R.    (Browne)    252,  note; 

Rothery  v.  New  York  Rubber  Co.,  90  N.  Y.  30;   Varnum  v.  Wheeler,  9 
Civ.  Proc.  R.    (Browne)    421. 
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for  plans  and  measurements  used  in  preparing  a  case  for 
trial.053  The  expense  of  a  certified  copy  of  the  order  of  refer- 
ence, procured  to  show  the  referee  his  authority  to  act,  has, 
however,  been  allowed,056  as  has  the  necessary  expenses  of 
lithographing  summons  and  complaint  for  use  as  evidence  on 
the  trial  and  the  expense  of  necessary  telegrams.601 

Searches.     Searches  affecting  property  situate  in  any 

county,  in  which  the  office  of  county  clerk  or  register  is  a  sal- 
aried one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract, or  searching  companies,  organized  and  doing  business 
under  the  laws  of  this  state,  may  be  used  in  all  actions  or  spe- 
cial proceedings  in  which  official  searches  may  be  used,  in 
place  of  and  with  the  same  legal  effect  as  such  official  searches, 
and  the  expenses  of  searches  so  made  by  said  companies  shall 
be  taxable  at  rates  not  exceeding  the  cost  of  similar  official 
searches.658  Prior  to  1895  sums  paid  for  an  unofficial  search 
were  not  taxable. 

§  2145.     Printing  expenses. 

The  reasonable  expense  of  printing  the  papers  for  a  hearing 
may  be  taxed  as  a  disbursement,  when  required  by  a  rule  of 
court.659  Except  where  regulated  by  special  rule,  it  is  proper 
to  tax  printing  disbursements  at  the  amount  paid,  in  the  ab- 
sence of  proof  that  the  sum  charged  was  fraudulently  'or  col- 
lusively  exaggerated,  or  more  than  the  usual  trade  price  for 
such  services  at  the  place  of  the  party's  residence.660  It  has 
been  held  that  the  usual  price  for  printing  cases  may  be  al- 
lowed, although  procured  for  much  less,661  but  a  later  case 
holds  the  contrary 
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-  coo  Mark  v.  Buffalo,  87  N.  Y.  184. 
C5c,  Toll  v.  Thomas,  15  How.  Pr.  315,  318. 
657  Dougliss  v.  Atwell,  3  Civ.  Proc.  R.  (Browne)  80. 
ess  Code  Civ.  Proc.  §  3256. 

659  Code  Civ.   Proc.   §  3256.     Only  when   required   by   rule   of  court. 
Veeder  v.  Judson.  91  N.  Y.  374. 

660  Salter  v.  Utica  &  B.  R.  R.  Co.,  86  N.  Y.  401. 
col  Consalus  v.  Brotherson,  54  How.  Pr.  62. 

•'•••la  Potter  &  Markham  v.  Carpenter  &  Co.,  56  How.  Pr.  89. 
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§  2146.     Expenses  relating  to  judgment  and  execution. 

A  party,  to  whom  costs  are  awarded  in  an  action,  is  entitled 
to  include  in  his  bill  of  costs  prospective  charges  for  the  ex- 
penses of  entering  and  docketing  the  judgment,  and  the  sher- 
iff's fees  for  receiving  and  returning  one  execution  thereon,  in- 
cluding the  search  for  property.602 

§  2147.     Service  of  papers. 

The  expenses  of  serving  subpoenas  cannot  be  allowed  as  dis- 
bursements.663 The  sheriff's  fee  for  serving  a  summons  is  tax- 
able as  a  disbursement,604  as  is  compensation  for  the  service 
of  a  summons  by  one  other  than  an  officer,665  but  where  service 
is  by  a  person  other  than  the  officer,  the  rate  therefor  must  not 
exceed  the  limit  of  the  sheriff's  fee  for  similar  services.666 
Only  one  travel  fee  can  be  charged  on  making  any  one  serv- 
ice.667 

(C)    INCREASED    COSTS. 

§  2148.     When  defendant  entitled  to. 

"In  either  of  the  following  cases,  a  defendant  in  whose 
favor  a  final  judgment66S  is  rendered,  in  an  action  wherein  the 
complaint  demands  judgment  for  a  sum  of  money  only,  or  to 
recover  a  chattel ;  or  a  final  order  is  made,  in  a  special  pro- 
ceeding instituted  by  a  state  writ,  is  entitled  to  recover  the 

662  code  Civ.  Proc.  §  3256.  Where  there  are  several  defendants,  fee 
for  docketing  judgment  in  the  county  where  each  one  resides  may  be 
allowed.     Toll  v.  Thomas,  15  How.  Pr.  315. 

663  Burnett  v.  Westfall,  15  How.  Pr.  430;  Town  of  Pierrepont  v. 
Lovelass,  4  Hun,  681. 

664  Code  Civ.  Proc.  §  3307. 

665  Equitable  Life  Assur.  Soc.  v.  Hughes,  125  N.  Y.  106,  112. 
66G  Case  v.  Price,  17  How.  Pr.  348,  9  Abb.  Pr.  111. 

667  Benedict  v.  Warriner,  14  How.  Pr.  568. 

668  it  seems  that  it  is  immaterial  whether  the  judgment  is  founded 
on  a  verdict,  a  decision,  or  a  referee's  report.  Tilliou  v.  Sparks,  9 
How.  Pr.  465.  It  applies  where  plaintiff  is  nonsuited.  Piatt  v.  Sherry, 
7    Wend.    236. 


§  2148  COSTS.  2991 

Art.  V.     Amount. — C.  Increased   Costs. — When   Defendant    Entitled    To. 

costs,  prescribed  in  section  3251  of  this  act,  and,  in  addition 
thereto,  one-half  thereof : 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  state,  or  a  person  spe- 
cially appointed,  according  to  law,  to  perform  the  duties  of 
such  an  officer,  and  the  action  or  special  proceeding  was 
brought  by  reason  of  an  act  done  by  him  by  virtue  of  his  of- 
fice, or  an  alleged  omission  by  him  to  do  an  act,  which  it  was 
his  official  duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment.669 

3.  Where  the  action  was  brought  against  the  defendant  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  state." 

These  costs  are  generally  called  double  costs.  They  are  de- 
mandable,  in  a  proper  case,  as  a  matter  of  right.670 

This  Code  section  does  not  apply  where  plaintiff  recovers 
though  the  amount  <>f  the  recovery  is  so  small  that  defendant 
is  entitled  to  costs.071  Nor  does  it  apply  to  an  action  by  a 
sheriff  upon  the  bond  of  indemnity  given  by  his  deputy,672  but 
it  does  apply  to  an  action  by  an  execution  debtor  against  a 
sheriff  to  recover  moneys  collected  by  the  defendant  in  excess 
of  what  was  necessary  to  satisfy  the  execution.073 

gg9  This  subdivision  applies  only  to  third  persons  who  are  strangers 
to  the  process,  and  called  on  by  the  officer  to  assist  him,  but  does  not 
apply  to  a  party  to  such  action,  who  aided  the  officer  solely  in  his  own 
behalf.  Bradley  v.  Fay,  18  How.  Pr.  481.  Persons  working  out  their 
highway  tax  under  the  direction  of  a  highway  officer  duly  authorized 
are  deemed  acting  in  his  aid,  touching  the  duties  of  his  office,  within 
this  subdivision.  Van  Bergen  v.  Ackles,  21  How.  Pr.  314.  A  co-de- 
fendant of  the  officer,  who  is  merely  charged  with  maliciously  prose- 
cuting the  warrant  issued  by  the  officer,  is  not  entitled  to  double  costs. 
Row  v.  Sherwood,  6  Johns.  109. 

670  Smith  v.  Cooper,  30  Hun,  395. 

67i  Nichols  v.  Ketcham,  19  Johns.  167. 

672  Conner  v.  Keese,  38  Hun,  124. 

673  Van  Gelder  v.  Hallenbeck,  15  Civ.  Proc.  R.  (Browne)  333,  18 
State  Rep.  19,  2  N.  Y.  Supp.  252. 
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Art.  V. 

Amount.- 

— C.  Increased   Costs.- 

—When   Defendant   Entitled   To. 

This  section  applies  to  mandamus  proceedings  against  a  pub- 
lic official  where  there  is  an  alternative  writ,074  but  not  to  cer- 
tiorari proceedings,675  nor  to  suits  in  equity.076  An  informa- 
tion in  the  nature  of  quo  warranto  against  an  officer  to  try 
his  title  to  the  office  is  not  a  proceeding  for  an  act  done  by 
virtue  of  his  office,  within  the  provision.077 

It  has  been  held  that  actions  commenced  in  justice's  court 
and  brought  into  the  county  court,  and  thence  into  the  su- 
preme court  on  appeal,  where  final  judgment  is  rendered  for 
the  defendant,  are  within  the  provision,078  but  a  late  decision 
seems  to  hold  the  contrary.079 

Who  are  officers.     The  collector  of  a  school  district  is, 

within  this  Code  provision,  an  officer,oso  as  is  a  surrogate,081 
or  an  overseer  of  the  poor,682  or  inspectors  of  election,683  or  a 
constable,084  or  a  policeman.685  But  the  board  of  supervisors 
of  a  county  is  not  a  "public  officer."686  Indemnitors  substi- 
tuted as  defendants  in  place  of  a  sheriff  are  not  entitled  to 
double  costs.6S7 

Nonfeasance  and  misfeasance.  Under  the  Revised  Stat- 
utes it  was  held  that  increased  costs  were  proper  only  where 
the  officer  was  charged  with  misfeasance  as  distinguished  from 
nonfeasance,688  but  the  Code  provision  now  includes  an  action 
based  on  "an  alleged  omission"  to  do  an  act.689 

674  People  v.  Speed,  73  Hun,  302,  26  N.  Y.  Supp.  254. 

gtd  people  v.  Town  Auditors,  42  App.  Div.  250,  59  N.  Y.  Supp.  10; 
Clute  v.  Van  Slyck,  3  Cow.  17. 

eTcTaaks  v.  Schmidt,  25  How.  Pr.  340;  Stewart  v.  Schultz,  50  Barb 
192. 

•''■'  People  v.  Adams,  9  Wend.  464. 

gts  Porter  v.  Cobb,  25  Hun,  184. 

GToLevene  v.  Hahner,  62  App.  Div.  195,  70  N.  Y.  Supp.  913. 

6so  Reynolds  v.   Moore,   9   Wend.   35. 

esi  Burhans  v.  Blanchard,  1  Denio,  626. 

es2  Gallup  v.  Bell,  20  Hun,  172. 

ess  People  v.  Speed,  73  Hun,  302,  26  N.  Y.  Supp.  254. 

es*  Jones  v.  Gray,  13  Wend.  280. 

ess  Enright  v.  Shalvey,  1  City  Ct.  R.  58. 

cso  People  v.  Supervisors  of  Niagara,  50  How.  Pr.  353. 

687  Isaacs  v.  Cohen,  86  Hun,  119,  33  N.  Y.  Supp.  188. 

ess  piatt  v.  Osborn,  2  Cow.  527. 
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Allowance    in    interlocutory    proceedings.     This    Code 

provision  as  to  increased  costs  does  not  extend  to  costs  on 
special  motions  in  the  progress  of  the  cause690  nor  to  costs  on 
demurrer.691  The  officer  cannot  have  double  costs  until  the 
recovery  of  final  judgment.692  If  a  favor  is  granted  to  plain- 
tiff "on  payment  of  costs,"  single  costs  are  intended.693 

Waiver  of  right.     Where   an   officer   or  other   person, 

specified  herein,  unites  in  his  answer  with  a  person  not  en- 
titled  to  such  additional  costs,  the  right  thereto  is  waived."'4 

Proceedings  to  obtain.  Though  there  are  cases  hold- 
ing that  the  increased  costs  may  be  taxed  by  the  clerk  without 
application  to  the  court,696  yet  the  safer  practice  is  thai  fixed 
by  the  earlier  cases  which  hold  that  an  application  to  the  court 
is  necessary.696  Only  single  costs  of  the  motion  will  be  al- 
lowed.697 The  motion  papers  should  be  accompanied  by  a  cer- 
tificate of  the  judge  who  presided  at  the  trial,  stating  the  facts 
showing  the  right  to  increased  costs 

§  2149.     Double  damages  as  carrying  double  costs. 

A  plaintiff,  who  recovers  double  or  other  increased  damages, 
does  not  thereby  become  entitled  to  more  than  single  costs, 
except  where  it  is  otherwise  specially  prescribed  by  law/" 


699 


689  See  People  v.  Colborne,  20  How.  Pr.  378. 

Rider  v.  Hubbell,  4  Wend.  201;  Waring  v.  Acker,  1  Hill,  673. 
69i  Stone  v.  Woods,  5  Johns.  182.     Where  the  officer  has  judgment, 
both  on  an  issue  of  fact  and  an  issue  of  law,  he  is  entitled  to  single 
costs  on  the  former,  and   double   costs  on  the  latter.     Gibbs  v.  Bull, 
20  Johns.  212. 

Seymour  v.  Billings,  12  Wend.  285. 

693  Saratoga  &  W.  R.  Co.  v.  McCoy,  7  How.  Pr.  190. 

694  Code  Civ.  Proc.  §  3258;  Wales  v.  Hart,  2  Cow.  426;  Merrill  v. 
Near,  5  Wend.  237;  Bradley  v.  Fay,  18  How.  Pr.  481;  Lawrence  v. 
Tims,  1  Super.  Ct.  (1  Hall)  421. 

e  ■■■■-  Wheelock  v.  Hotchkiss,  18  How.  Pr.  468;  Wood  v.  Commissioners 
oi  Excise  of  Randolph.  9  Misc.  507,  30  N.  Y.  Supp.  344. 

Mack  v.  McCullock,  2  How.  Pr.  127;   Stewart  v.  Schultz,  33  How. 

Pr.  3. 

697  Mark  v.  McCullock.  2  How.  Pr.  127. 

698  Code  Civ.  Proc.  §  3248. 
r.99  Code  Civ.  Proc.  §  3257. 

N.  Y.  Prac— 188. 


2994  m  COSTS.  §  2154 
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§  2150.    Increased  disbursements. 

The  increase  in  costs  does  not  extend  to  the  disbursements; 
and  an  officer,  witness,  or  juror,  is  not  entitled  to  any  other 
fee  in  the  action,  except  the  single  fee  allowed  by  law  for  his 

services.700 

§  2151.     Treble  costs. 

Section  14  of  chapter  16  of  the  General  Laws  provides  for 
treble  costs  in  actions  against  an  officer  of  the  militia  or  a  per- 
son acting  under  his  authority  where  plaintiff  is  nonsuited  or 
has  a  verdict  or  judgment  rendered  against  him.  And  it  has 
been  held  that  a  constable,  in  executing  a  military  warrant  is- 
sued by  the  colonel  of  the  regiment,  is  to  be  deemed  a  person 
acting  under  the  authority  of  a  militia  officer,  and  if  prosecuted 
therefor  is  entitled  to  treble  costs.701 

(D)   ADDITIONAL  ALLOWANCES. 
(1)   As  a  Matter  of  Right. 

§  2152.     Code  provision. 

The  question  of  allowances  as  a  matter  of  right  is  regulated 
by  section  3252  of  the  Code.  Except  on  settlement  of  the  ac- 
tion, this  allowance  cannot  be  granted  until  the  entry  of  final 
judgment  in  the  action  and  then  only  where  plaintiff  is  en- 
titled to  costs.702 

§  2153.     Persons  entitled. 

The  allowance  can  be  granted  only  to  plaintiff.703 

§  2154.     Actions  in  which  demandable. 

An  allowance  must  be  awarded,  as  a  matter  of  right,  to  plain- 
tiff, where  a  final  judgment  is  rendered  in  his  favor  and  he 
recovers  costs,  in  the  following  actions,  viz. : 

too  Code  Civ.  Proc.  §  3259. 

701  Walker  v.  Burnham,  7  How.  Pr.  55. 

702,  703  Code  Civ.  Proc.  §  3252. 
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1.  Action  to  foreclose  a  mortgage  on  real  property. 

2.  Action  for  partition  of  real  property. 

3.  Action  to  procure  an  adjudication  on  a  will  or  other  in- 
strument in  writing.704 

4.  Action  to  compel  the  determination  of  a  claim  to  real 
property. 

5.  Action  where  a  warrant  of  attachment  against  property 
has  been  issued.705 

Proceedings  to  foreclose  a  mechanic's  lien  do  not  constitute 
an  action  ''for  the  foreclosure  of  a  mortgage,"  or  "proceed- 
ings to  compel  the  determination  of  claim  to  real  property. "T0G 

^  2155.     Basis  of  computation. 

The  percentages  are  to  be  estimated  upon  the  amount  found 
to  be  due  upon  the  mortgage;  or  the  value  of  the  property  par- 
titioned, affected  by  the  adjudication  upon  the  will  or  other 
instrument,  or  the  claim  to  which  is  determined;  or  the  value 
of  the  property  attached,  not  exceeding  the  sum  recovered,  or 
claimed,  as  the  ease  may  he. 

In  an  action  to  foreclose  a  mortgage  upon  real  property, 
where  a  part  of  the  mortgage  debt  is  not  due,  if  the  final  judg- 
ment directs  the  sale  of  the  whole  property,  the  percentages 
must  be  computed  upon  the  whole  sum  unpaid  upon  the  mort- 
gage. But  if  it  directs  the  sale  of  a  part  only,  they  must  be 
computed  upon  the  sum  actually  duo:  and  if  the  court  there- 
after grants  an  order,  directing  the  sale  of  the  remainder,  or 
a  part  thereof,  the  percentages  must  he  computed  upon  the 
amount  then  due:  hut  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum.  which  would  have  been  allowed,  if  the 

704  Meaning  of  term  "adjudication  on  a  will,"  etc.,  see  Gray  v.  Rob- 
john,  14  Super.  Ct.   (1  Bosw.)   618. 

"05  Code  Civ.  Proc.  §  3252.  The  property  must  have  been  actually 
attached  (Fisher  v.  English,  4  Month.  Law  Bui.  37)  and  the  warrant 
of  attachment  not  vacated.  Iselin  v.  Graydon,  26  How.  Pr.  95;  Parsons 
v.  Sprague,  19  Wkly.  Dig.  467. 

■»"  Randolph  v.  Foster,  3  E.  D.  Smith,  648,  4  Abb.  Pr.  262;  Wright 
v.  Reusens,  39  State  Rep.  802,  15  N.  Y.  Supp.  504;  Carney  v.  Reilly,  18 
Misc.  11,  40  N.  Y.  Supp.  1123. 
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entire  sum  secured  by  the  mortgage  had  been  due,  when  final 
judgment  was  rendered.707 

The  allowance,  when  an  attachment  has  been  issued,  and  va- 
cated on  the  giving  of  a  bond,  is  computed  on  the  amount  of 
the  bond.708 

§  2156.     Amount. 

The  amount  is  fixed  by  section  3252  of  the  Code  as  follows : 

Upon  a  sum,  not  exceeding  $200,  ten  per  cent. 

Upon  an  additional  sum,  not  exceeding  $400,  five  per  cent. 

Upon  an  additional  sum,  not  exceeding  $1,000,  two  per  cent. 

Where  the  action  is  settled  before  judgment,  the  plaintiff  is 
entitled  to  a  percentage  on  the  amount  paid  or  secured  on  the 
settlement,  at  one-half  of  the  above  rates.  Figuring  up  this 
percentage  it  will  be  found  that  sixty  dollars  is  the  maximum 
where  the  case  is  not  settled  and  thirty  dollars  where  the  case 
is  settled.709 

§  2157.     Procedure  to  obtain. 

The  allowance  must  be  computed  by  the  clerk  on  the  taxa- 
tion; but  the  value  of  property,  required  to  be  ascertained  for 
that  purpose,  must  be  ascertained  by  the  court  unless  it  has 
been  fixed  by  the  decision  or  report  or  verdict  on  which  the 
final  judgment  is  entered;  except  that,  in  case  of  actual  parti- 
tion, it  must  be  determined  by  the  commissioners.710  It  is  not 
necessary  to  move  the  court  in  order  to  obtain  the  allowance 
provided  by  this  section.  The  extra  percentage  attaches  as  a 
fixed  right  to  plaintiff,  on  recovery  of  judgment.  It  is,  there- 
fore, the  clerk's  duty,  in  adjusting  costs  in  such  cases,  to  in- 
sert in  the  entry  of  the  judgment  such  percentage,  as  a  part 
of  the  sum  of  costs  allowed  by  the  Code.711 

707  Code  Civ.  Proc.  §  3252. 

708  Hanover  Nat.  Bank  v.  Linneworth,  7  Hun,  234. 
too  Bryon  v.  Durrie,  6  Abb.  N.  C.  135. 

7io  Code  Civ.  Proc.  §  3262;  Newton  v.  Reid,  24  Wkly.  Dig.  472. 

7ii  So  held  under  old  Code.     Hunt  v.  Middlebrook,  14  How.  Pr.  300. 
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(2)  As  a  Matter  of  Discretion. 
§  2158.     General  considerations. 

For  the  trouble  and  expense  in  preparing  for  trial  and  also 
in  conducting  the  trial,  in  excess  of  the  amount  awarded  as 
ordinary  costs,  section  3253  of  the  Code  provides  for  a  dis- 
cretionary additional  allowance.  Section  3252  of  the  Code, 
already  considered,  provides  for  allowances  as  a  matter  of 
right  while  the  following  section,  now  to  be  considered,  enu- 
merates the  actions  in  which  the  court  has  discretion.  In  the 
one  case,  the  court  has  nothing  to  do  with  the  granting  or  the 
amount  of  the  allowance ;  in  the  other,  the  court  has  discre- 
tion both  as  to  granting  and  also  as  to  the  amount  of  the  al- 
lowance.712 Furthermore,  in  one  and  the  same  action,  an  al- 
lowance of  righi  may  be  taxed  and  also  an  allowance  awarded 
by  the  court  in  the  exercise  of  its  discretion.  The  additional 
allowance  is  made  by  way  of  indemnity  to  the  party  succeed- 
ing.7 in 

The  power  to  grant  the  successful  party  an  extra  allowance 
is  not  affected  by  the  death  of  the  opposite  party  pending  de- 
cision of  a  motion  for  an  extra  allowance.714 

§  2159.     Right  to  costs  as  condition  precedent. 

Only  a  party  entitled  to  costs  can  be  awarded  an  allow- 
ance.713 For  instance,  an  additional  allowance  will  not  be 
awarded  to  plaintiff  succeeding  in  an  action  against  a  city, 
where  the  claim  was  not  presented  to  the  chief  fiscal  officer  of 
the  city.716     An  additional  allowance  should  not  be  made  to 

"i-Morss  v.  Hasbrouck,  13  Wkly.  Dig.  393;  Hurd  v.  Farmers'  Loan 
&  Trust  Co.,  16  Wkly.  Dig.  480. 

"3  Meyer  Rubber  Co.  v.  Lester  Shoe  Co.,  86  Hun,  473,  33  N.  Y.  Supp. 
888. 

-n  Arthur  v.  Schriever,  60  Super.  Ct.  (28  J.  &  S.)  59,  16  N.  Y.  Supp. 
610.  The  same  rule  applies  where  the  attorney  for  the  opposing  party 
dies.    Id. 

"is  Couch  v.  Millard,  41  Hun,  212,  4  State  Rep.  167;  Kahn  v.  Schmidt, 
83  Hun,  541,  65  State  Rep.  190,  32  N.  Y.  Supp.  33;  Frost  v.  Reinach,  40 
Misc.  412,  81  N.  Y.  Supp.  246. 

"^•Brewster  v.  City  of  Hornellsville,  35  App.  Div.  626,  54  N.  Y.  Supp. 
915. 
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the  plaintiff  where  the  controversy  has  been  whether  his  re- 
covery should  be  reduced  by  the  amount  of  a  counterclaim, 
and  such  counterclaim  has  been  established  by  the  defend- 
ant,717 but  has  been  allowed  where  equitable  defenses  have 
been  sustained  in  part.718  Neither  party  will  be  awarded  an 
allowance  where  plaintiff  fails  in  his  action  and  defendant  in 
his  counterclaim.719  But  a  defendant  who  becomes  entitled  to 
costs  by  reason  of  the  plaintiff's  recovering  less  than  fifty  dol- 
lars may  be  awarded  an  allowance.720 

§  2160.     Matters  considered  in  exercising  discretion. 

In  determining  whether  to  award  an  allowance,  in  a  proper 
case,  the  important  question  is  whether  such  an  award  will 
be  equitable.721  No  allowance  will  be  awarded  where  the  case 
is  one  of  great  hardship,722  nor  where  the  defeated  party  who 
has  acted  in  good  faith  is  poor.723  So  plaintiff  will  not  be 
granted  an  extra  allowance  where  his  conduct  misled  defend- 
ant into  interposing  a  defense.724  And  an  allowance  may  be 
refused  the  defendant  where  his  conduct  invited  the  action.725 
So  an  extra  allowance  will  not  be  granted  against  a  savings 
bank  where  its  assets  are  not  sufficient  to  pay  all  its  deposit- 
ors.726 The  motion  will  also  be  denied  where  two  causes  in- 
volving the  same  questions  are  tried  together  and  plaintiff  has 

tit  New  York,  L.  E.  &  W.  R.  Co.  v.  Carhart,  39  Hun,  363;   Commer- 
cial Nat.  Bank  v.  Hand,  27  App.  Div.  145,  50  N.  Y.  Supp.  515. 

7i8  State  Bank  of  Lock  Haven  v.  Smith,  85  Hun,  200,  66  State  Rep. 
483,  32  N.  Y.  Supp.  999. 

7i9  Hall  v.  United  States  Reflector  Co.,  5  Month.  Law  Bui.  1. 

720  United  Press  v.  New  York  Press  Co.,  164  N.  Y.  406,  414;  Commis- 
sioners of  Pilots  v.  Spofford,  3  Hun,  57. 

72i  Mitchell  v.  Lane,  62  Hun,  253,  16  N.  Y.  Supp.  707. 

722Losee  v.  Bullard,  54  How.  Pr.  319;  Maher  v.  Garry,  3  App.  Div. 
480,  499,  38  N.  Y.  Supp.  436,  448.  Contra,  Lane  v.  Van  Orden,  63  How 
Pr.  237. 

723  Van  Brunt  v.  Van  Brunt,  14  State  Rep.  887. 

724  Kelly  v.  Chenango  Valley  Sav.  Bank,  79  State  Rep.  658,  45  N.  Y. 
Supp.  658. 

725  Baldwin  v.  Reardon,  48  Super.  Ct.    (16  J.  &  S.)    166. 

72o  Hurd  v.  Farmers'  Loan  &  Trust  Co.,  16  Wkly.  Dig.  480;  Kelly 
v.  Chenango  Valley  Sav.  Bank,  79  State  Rep.  658,  45  N.  Y.  Supp.  658. 
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recovered  two  bills  of  costs,727  or  "where  defendants  unneces- 
sarily sever  in  their  defense  and  thereby  become  entitled  to 
two  bills  of  costs.728  The  fact  that  plaintiff,  on  obtaining  an 
injunction,  gave  an  undertaking  for  damages  sustained  by  the 
party  enjoined  if  the  injunction  should  not  be  sustained,  does 
not  deprive  defendant  of  the  right  to  an  extra  allowance, 
though  such  allowance  may  be  considered  by  the  court  on  as- 
sessment of  damages  upon  the  undertaking.729 

§  2161.     Stipulation  as  affecting. 

An  extra  allowance  should  not  be  granted  on  a  stipulation 
that  it  would  be  waived  if  no  appeal  was  taken  from  the  judg- 
ment.730 

§  2162.     Ownership  of  allowance. 

An  extra  allowance  belongs  to  the  client,  in  the  absence  of 
any  stipulation.731  But  the  attorney's  lien  attaches  thereto 
when  included  in  the  judgment.732 

§  2163.     Effect,  on  allowance,  of  setting  aside  of  verdict  or 
judgment. 

The  allowance  falls  where  the  verdict  on  which  it  is  based  is 
set  aside.733  Thus  where  there  has  been  an  extra  allowance 
awarded  but  the  judgment  has  been  subsequently  reversed,  an 
extra  allowance  may  be  granted  on  the  second  trial  but  the 

"-'  Sackett  v.  Ball,  4  How.  Pr.  71. 

728  Matthewson  v.  Thompson,  9  How.  Pr.  231;  Tillman  v.  Powell,  13 
How.  Pr.  117. 

729  Williams  v.  Western  Union  Tel.  Co.,  61  How.  Pr.  305.  See,  also, 
Peet  v.  Kimball,  102  State  Rep.  1010,  68  N.  Y.  Supp.  1010. 

730  Thames  Loan  &  Trust  Co.  v.  Hagemeyer,  38  App.  Div.  449,  56  N. 
Y.  Supp.  689. 

73iMcIlvaine  v.  Steinson,  90  App.  Div.  77,  82,  85  N.  Y.,Supp.  889. 

732  Barry  v.  Third  Ave.  R.  Co..  87  App.  Div.  543,  84  N.  Y.  Supp. 
830.     Title  to  costs  in  general,  see  vol.  1,  p.  259. 

733  Meeker  v.  Remington  &  Son  Co.,  62  App.  Div.  476,  70  N.  Y.  Supp. 
1072;  Hicks  v.  Waltermire,  7  How\  Pr.  370;  McQuade  v.  New  York 
&  E.  R.  Co.,  11  How.  Pr.  434,  12  Super.  Ct.    (5  Duer)   613. 
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allowance  awarded  on  the  first  trial  cannot  be  taxed.734  Resti- 
tution may  be  compelled  of  an  attorney  where  there  is  a 
reversal  especially  if  the  allowance  has  not  been  turned  over 
to  the  clients. 73r> 

§  2164.     Persons  entitled  and  persons  liable. 

The  additional  allowance  may  be  awarded  "to  any  party," 
i.  e.,  any  successful  party.736  An  allowance  may  be  made,  in  a 
proper  case,  both  to  plaintiffs  and  to  defendants.737  Where 
two  defendants  appear  by  the  same  attorney,  but  one  allow- 
ance will  be  granted.738  Where  the  issue  is  solely  between  de- 
fendants, plaintiff  will  not  be  awarded  an  allowance.739  Where 
plaintiff  sues  as  a  poor  pers'on,  he  is  not  entitled  to  an  extra 
allowance  nor  can  one  be  awarded  against  him.740  In  an  ac- 
tion for  an  injunction  and  damages  to  property  held  in  trust 
and  abutting  on  an  elevated  railroad,  where  the  beneficiaries, 
refusing  to  join  in  the  action,  have  been  made  parties  defend- 
ant, the  court  may  grant  them  an  extra  allowance  as  against 
the  railroad  company.741  Where  an  additional  allowance  is 
made  to  several  defendants  and  the  judgment  is  reversed  only 
as  to  a  part  of  the  defendants,  the  court  can  order  that  the 
successful  defendants  tax  their  proportional  share  of  the  entire 
allowance.742 

The  payment  of  an  allowance  out  of  a  fund,  the  power  to 
order  which  is  inherent  in  a  court  of  equity  and  not  governed 

"4  Bank  of  Mobile  v.  Phoenix'Ins.  Co.,  8  Civ.  Proc.  R.  (Browne)  212. 

'=5  Shotwell  v.  Dixon,  66  App.  Div.  123,  72  N.  Y.  Supp.  668. 

736  Noyes  v.  Children's  Aid  Soc,  3  Abb.  N.  C.  36,  70  N.  Y.  481. 

"7  Weed  v.  Paine,  13  Abb.  N.  C.  200,  4  Civ.  Proc.  R.  (Browne)  305, 
31  Hun,  10;    Betts  v.  Betts,  4  Abb.  N.  C.  317,  57  How.   Pr.  355,  note. 

73sNew  Mfg.  Co.  v.  Galway,  23  Civ.  Proc.  R.  (Browne)  239,  26  N. 
Y.   Supp.   950. 

739  Poillon  v.  Cudlipp,  50  How.  Pr.  366. 

740  Marx  v.  Manhattan  R.  Co.,  3  N.  Y.  Supp.  113. 

741  Roberts  v.  New  York  El.  R.  Co.,  12  Misc.  345,  67  State  Rep.  386, 
33  N.  Y.  Supp.  685. 

742  Metropolitan  El.  R.  Co.  v.  Duggin,  58  Hun,  156,  33  State  Rep. 
836,  19  Civ.  Proc.  R.    (Browne)    255,  11  N.  Y.  Supp.   353. 
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by  Code  provisions.740  will  not  be  considered  in  this  connection 
further  than  to  state  that  an  allowance  should  not  be  made  to 
parties  in  an  action  for  the  settlement  of  accounts,  payable  out 
of  assets  in  the  hands  of  a  receiver,  where  there  are  not  enough 
assets  to  pay  the  creditors  who  have  been  brought  in  as  par- 
ties.744 

Guardian  ad  litem.  An  extra  allowance  may  be  award- 
ed a  guardian  ad  litem  in  an  equity  case  in  the  exercise  of 
the  power  inherent  in  the  court.  Such  an  allowance  is  not 
governed,  or  limited,  by  the  Code  provision  now  being  con- 
sidered. Such  an  allowance  out  of  a  fund,  in  excess  of  tax- 
able costs,  is  proper  only  where  the  infant  has  an  interest  in 
the  subject-matter.745  Furthermore,  the  allowance  can  only  be 
made  out  of  the  shares  of  the  infants.740 

§  2165.     Number  of  allowances. 

But  one  allowance  can  be  recovered,  although  the  case  may 
have  been  tried  several  times,747  except  in  an  ejectment  ac- 
tion.748 This  does  not  mean,  however,  that  separate  allow- 
ances cannot  be  made  to  different  parties  in  the  same  action. 
Where  an  extra  allowance  is  made  in  a  decree  for  partition 
and  sale,  a  further  extra  allowance  cannot  be  made  in  the  same 
action,  on  the  making  of  a  decree  confirming  the  sale  and  di- 
recting the  distribution  of  the  proceeds. T4:I 

743  See  Matter  of  Holden,  126  N.  Y.  589;  Pierson  v.  Drexel,  11  Abb. 
N.  C.  150;  Chester  v.  Jumel,  24  State  Rep.  230,  5  N.  Y.  Supp.  823. 

744  Smith  v.  Green,  8  Civ.  Proc.  ,R.  (Browne)  163.  Compare,  how- 
ever, Durant  v.  Pierson,  33  State  Rep.  207,  19  Civ.  Proc.  R.  (Browne) 
203,    12    X.    Y.    Supp.    145. 

745  Doremus  v.  Crosby,  66  Hun,  125.  20  X.  Y.  Supp.  906,  and  cases 
cited. 

746  Matter  of  Holden,  126  X.  Y.  589. 

747  Flynn  v.  Equitable  Life  Assur.  Soc,  18  Hun,  212;  Bank  of  Mobile 
v.  Phoenix  Ins.  Co.,  X.  Y.  Daily  Reg.  Dec.  24,  1883;  Monnett  v.  Merz, 
30  Abb.  X.  C.  281,  24  X.  Y.   Supp.  485. 

74-  Upon  the  second  trial  of  an  ejectment  action  had  under  Code 
Civ.  Proc.  §  1525,  the  court  may  grant  an  extra  allowance,  although 
one  was  also  granted  and  paid  to  the  same  party  on  the  former  trial. 
Wing  v.  De  La  Rionda,  131  X.  Y.  422:   Bolton  v.  Shriever,  135  N.  Y.  65. 

748  Brewer  v.   Brewer,   11   Hun,   147. 
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§  2166.     Actions  and  proceedings  in  which  allowed. 

Additional  allowances,  in  addition  to  those  demandable  as  a 
matter  of  right,  may  be  awarded,  in  the  discretion  of  the  court, 
to  any  party,  in  four  classes  of  proceedings,  viz. : 

1.  Actions  to  foreclose  a  mortgage  on  real  property.750 

2.  Actions  for  the  partition  of  real  property. 

3.  Difficult  and  extraordinary  actions. 

4.  Special  proceeding  by  certiorari  to  review  an  assessment, 
except  in  the  first  and  second  judicial  districts. 

In  the  actions  mentioned,  however,  a  defense  must  have  been 
interposed. 

An  allowance  cannot  be  awarded  in  a"  difficult  and  extraor- 
dinary" action  unless  there  is  some  basis  on  which  the  per 
cent  authorized  by  statute  may  be  computed.751 

It  will  be  necessary  to  consider  the  meaning  only  of  the 
third  class  of  cases  enumerated. 

"Difficult  and  extraordinary"  cases.     Prior  to  1859,  an 

allowance  could  be  granted  where  the  case  was  difficult  "or" 
extraordinary.  Now  the  case  must  be  difficult  "and"  extraor- 
dinary. Attempts  to  define  the  terms  "difficult"  and  "ex- 
traordinary"752 have  been  unsatisfactory.  An  early  case  de- 
cided under  the  old  Code  held  that  the  legislature  intended  to 
empower  the  court  to  award  an  allowance  in  all  "litigated 
trials,"753  but  such  rule  was  not  followed.754  The  practice  of 
making  an  allowance  in  "every"  case  as  a  "difficult  and  ex- 
traordinary" case  is  condemned  in  a  recent  decision  of  the 
court  of  appeals755  which  holds  that  the  words  "difficult  and 

750  That  action  to  foreclose  need  not  be  "difficult  and  extraordinary," 
see  Lockwood  v.  Salmon  River  Paper  Co.,  49  State  Rep.  303,  20  N.  Y. 
Supp.  974. 

75i  Basis  of  computation,  see  post,  §  2168. 

752  The  word  "difficult"  should  be  applied  to  questions  of  law  in  the 
action  while  "extraordinary"  may  apply  to  any  other  feature  or  cir- 
cumstance distinguishing  the  case  from  ordinary  actions.  Fox  v. 
Gould,  5  How.  Pr.  278.     See,  also,  Fox  v.  Fox,  22  How.  Pr.  453. 

753  Dyckman  v.  McDonald,  5  How.  Pr.  121.  See,  also,  Schwartz  v. 
Poughkeepsie  Mut.  F.  Ins.  Co.,  10  How.  Pr.  93. 

754  Fox  v.  Gould,  5  How.  Pr.  278. 

755  Standard  Trust  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  178  N.  Y. 
407. 
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extraordinary"  must  be  given  their  usual  and  accepted  mean- 
ing, though  admitting  that  no  general  rule  specifying  the  pre- 
cise limitation  on  the  power  of  the  courts  to  grant  an  allow- 
ance can  be  laid  down.  In  the  fourth  department,  a  rigid 
rather  than  a  liberal  construction  has  been  given  to  the  phrase 
"difficult  and  extraordinary,"756  and  an  allowance  in  an  ac- 
tion to  recover  damages  for  injuries  at  a  railroad  crossing  has 
been  refused  on  the  ground  that  while  the  case  may  be  diffi- 
cult it  is  not  extraordinary.757  Ordinarily  negligence  cases 
are  neither  "difficult"  nor  "extraordinary."758  As  a  matter 
of  fact,  the  courts  have  paid  very  little  attention  to  the  word 
"extraordinary,"759  unless  cases  of  constant  occurrence  can  be 
considered  extraordinary.760  Whether  an  action  is  difficult 
and  extraordinary  is  a  matter  largely  to  be  determined  by  the 
trial  court  and  the  discretion  exercised  will  not  be  disturbed 
on  appeal  except  in  case  of  clear  abuse.761  Whether  a  case  is 
difficult  is  to  be  determined  as  of  the  time  when  plaintiff  ob- 
tained an  ex  parte  order  of  discontinuance  and  not  by  the  sub- 
sequent  litigation  as  to  the  validity  of  such  order.762  It  can- 
not be  determined  that  a  case  is  difficult  and  extraordinary 
where  judgment  is  rendered  on  sustaining  a  demurrer  to  the 
complaint  on  the  ground  that  the  court  has  no  jurisdiction  of 
the  cause  of  action.763 

In  order  to  determine  whether  a  case  is  difficult  and  ex- 
traordinary, it  has  been  held  that  the  engagement  of  expert 

758  Swan  v.  Stiles,  94  App.  Div.  117,  125,  87  N.  Y.  Supp.  1089. 

757  Smith  v.  Lehigh  Valley  R.  Co.,  77  App.  Div.  47,  80  N.  Y.  Supp. 
390. 

758  Standard  Trust  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  178  N. 
Y.  407.  Followed  in  Harvey  v.  Fargo,  99  App.  Div.  599,  91  N.  Y.  Supp. 
84,  and  Wright  v.  Fleischmann,  99  App.  Div.  547,  91  N.  Y.  Supp.  116. 

759  Allowance  awarded  in  action  for  goods  sold  and  delivered.  Na- 
tional   Lead    Co.   v.    Dauchy,    22    Misc.    372.    49   N.    Y.    Supp.   379. 

7  0'»  That  they  cannot,  see  Duncan  v.  De  Witt,  7  Hun,  184;  Smith  v. 
Lehigh  Valley  R.  Co.,  77  App.  Div.  47.  80  N.  Y.  Supp.  390. 

7oi  Seagrist  v.  Sigrist,  20  App.  Div.  336,  46  N.  Y.  Supp.  949;  Proctor 
v.  Soulier,  8  App.  Div.  69,  40  N.  Y.  Supp.  459,  and  cases  cited. 

702  Angier  v.  Hager,  51  App.  Div.  171,  64  N.  Y.  Supp.  692. 

70s  Genet  v.  Delaware  &  H.  Canal  Co.,  57  Hun,  174,  10  N.  Y.  Supp.  467. 
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counsel  to  assist  the  attorneys  of  record  may  be  considered,764 
as  may  the  fact  that  plaintiff's  attorney  has  a  contingent 
interest  in  the  verdict,703  or  that  the  verdict  is  a  very  large  one 
and  dangerously  near  being  excessive,766  or  the  amount  in- 
volved,707 or  the  length  of  time  the  trial  lasted,768  or  that  the 
preparation  for  trial  was  expensive  and  the  trial  long  and 
tedious,769  or  preparation  and  travel  in  obtaining  a  change  of 
place  of  trial,770  or  that  the  recovery  was  far  less  than  the  de- 
mand,771 or  that  more  than  one  trial  has  been  had,77-  or  that  a 
large  number  of  witnesses,  including  experts,  were  exam- 
ined.773 "Where  the  case  was  one  of  fact  necessarily  within  a 
narrow  compass,  only  five  witnesses  being  sworn  at  the  trial, 
and  the  plaintiff,  his  counsel  and  all  the  witnesses,  live  at  the 
place  of  trial,  the  case  was  not  an  extraordinary  or  difficult 
one.774  Where  an  action,  if  difficult  and  extraordinary,  is  so 
by  reason  of  the  advancement  of  claims  by  plaintiff,  which  are 
subsequently  abandoned,  an  extra  allowance  to  plaintiff  should 
not  be  granted.775  So  where  the  difficulty  or  length  of  the  liti- 
gation is  caused  by  plaintiff's  claiming  more  than  he  can  re- 
cover, he  should  not  have  an  allowance.776 

764  Kilmer  v.  Evening  Herald  Co.,  70  App.  Div.  291,  75  N.  Y.  Supp. 
243. 

765,  760  Allen  v.  Albany  R.  Co.,  22  App.  Div.  222,  47  N.  Y.  Supp.  1017. 

767  Gooding   v.    Brown,    35    Hun,    153. 

70s  Sackett  v.  Ball,  4  How.  Pr.  71 ;  Howard  v.  Rome  &  T.  Plank-Road 
Co.,  4  How.  Pr.  416;  Fort  v.  Gooding,  9  Barb.  388.  An  allowance  ought 
not  to  be  granted  on  a  trial  of  an  ordinary  case  occupying  only  two 
or  three  hours,  though  the  questions  were  somewhat  complicated. 
Dexter  v.  Gardner,  1  Code  R.  (N.  S.)  80,  5  How.  Pr.  417.  Action  on 
short  cause  calendar  is  not  difficult.  Gillespy  v.  Bilbrough,  15  App. 
Div.  212,  44  N.  Y.  Supp.  260. 

769  Seagrist  v.  Sigrist,  20  App.  Div.  336,  46  N.  Y.  Supp.  949. 

770  Proctor  v.  Soulier,  8  App.  Div.  69,  40  N.  Y.  Supp.  459. 

77i  Meyer  Rubber  Co.  v.  Lester  Shoe  Co.,  92  Hun,  53,  36  N.  Y.  Supp. 
729. 

772Comins  v.  Jefferson  Sup'rs,  3  T.  &  C.  296;  Lahey  v.  Kortright,  58 
Super.  Ct.  (26  J.  &  S.)  576,  11  N.  Y.  Supp.  47;  Shiels  v.  Wortmann,  30 
State  Rep.  173,  8  N.  Y.  Supp.  799. 

773  McCulloch  v.  Dobson,  39  State  Rep.  908,  15  N.  Y.  Supp.  602. 

774  Powers  v.  Wolcott,  12  How.  Pr.  565. 

775  Hinman  v.  Ryder,  44  Super.  Ct.  (12  J.  &  S.)  330. 
"o  Sands  v.  Sands,  6  How.  Pr.  453. 
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An  extra  allowance  will  be  granted  to  the  party  successful 
on  a  new  trial,  although  not  difficult  or  extraordinary,  where, 
although  the  same  party  was  successful  on  the  first  trial,  which 
was  of  a  difficult  and  extraordinary  nature,  the  judgment  was 
reversed  and  a  new  trial  ordered.777 

Special  proceedings.     An  allowance  cannot  be  awarded 

in  special  proceedings,778  except  in  certiorari  proceedings  to 
review  an  assessment.779  and,  in  some  cases,  in  condemnation 
proceedings.780 

§  2167.     Allowance  where  no  trial  has  been  had. 

It  is  not  necessary  that  a  trial  should  take  place  to  entitle 
tin-  prevailing  party  to  an  allowance,  but  it  is  enough  that  a 
defense  has  been  interposed. 781  And  a  defense  need  not  be 
Interposed  to  authorize  an  alloAvance  not  in  excess  of  two  hun- 
dred dollars  in  an  action  to  foreclose  a  mortgage.  But  the 
order  cannot  be  made  when  an  issue,  either  of  law  or  fact,  re- 
mains to  be  determined  as  to  any  of  the  parties.782  An  allow- 
ance can  be  granted  only  on  recovery  of  final  judgment.783 
An  interlocutory  judgment  providing,  inter  alia,  for  a  refer- 
ence  of  the  question  of  damages  and  that  on  the  confirmation 
of  the  report  a  final  judgment  should  be  entered  for  the  dam- 
ages found  and  costs,  "together  with  an  allowance  in  addi- 

"7  Howell  v.  Van  Sieklen,  7"  X.  Y.  595. 

"^Matter  of  Brooklyn.  14S  X.  Y.  107;  Matter  of  Holden,  120  X.  Y. 
589;  Matter  of  Grade  Crossing  Com'rs  of  Buffalo,  20  App.  Div.  271,  46 
X.  V.  Supp.  1070;  German  Saw  Bank  v.  Sharer,  25  Hun,  409.  Allowance 
in  mandamus  proceedings.  People  v.  Hertle,  46  App.  Div.  505,  60  X.  Y. 
Supp.  23.  61  X.  Y.  Supp.  965;  People  v.  Coler,  58  App.  Div.  347,  68  X.  Y. 
Supp.  1101. 

"9  Code  Civ.  Proc.  §  ::^."::.  Allowance  cannot  be  awarded  in  first 
or  second  judicial  district.     Id. 

v-Code  Civ.  Proc.  §   3372. 

"^Carter  v.  Clark.  32  Super.  Ct.  (2  Sweeny)  189;  Lockwood  v.  Sal- 
mon River  Paper  Co.,  49  State  Rep.  303,  20  X.  Y.  Supp.  974. 

■--  Bush  v.  O'Brien,  52  App.  Div.  452,  65  X.  Y.  Supp.  131. 

■•  Bostwick  v.  Tioga  R.  Co.,  17  How.  Pr.  456;  Rudd  v.  Robinson,  54 
Hun.  339.  7  X.  Y.  Supp.  535;  De  Stuckle  v.  Tehuantepec  R.  Co.,  3  Civ. 
Proc.  R.  (Browne)  410. 
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tioii  to  costs,  the  amount  thereof  to  be  fixed  by  the  court  on 
the  entry  of  final  judgment,"  does  not  require  the  court  to 
grant  an  extra  allowance  where  the  reference  was  aban- 
doned.784 

When  defense  is  interposed.     The  Code  provides  that  a 

defense  must  be  interposed  to  entitle  a  party  to  an  additional 
allowance  except  in  partition  actions,785  and  in  foreclosure  suits 
where  not  more  than  two  hundred  dollars  is  sought  as  an  al- 
lowance.786 Pursuant  to  this  provision  an  allowance  is  re- 
fused where  a  controversy  is  submitted  on  an  agreed  state- 
ment of  facts.787  A  defense  is  interposed  where  there  is  an 
answer  merely  setting  up  denials,788  or  where  a  demurrer  is  in- 
terposed.789 A  defense,  is  not  interposed,  however,  so  as  to  en- 
title plaintiff  to  an  allowance  where  a  defendant  merely  alleges 
that  another  defendant  is  indebted  to  him.700 

On  discontinuance.     Plaintiff  may  be  required  to  pay 

an  extra  allowance  as  a  condition  of  being  allowed  to  discon- 
tinue, after  issue  joined.791     And  the  fact  that  there  is  no  issue 

7S4  Rawlinson  v.  Brainerd  &  Armstrong  Co.,  53  App.  Div.  147,  65  N. 
Y.   Supp.   762. 

T85  Crossman  v.  Wyckoff,  64  App.  Div.  554,  557,  72  N.  Y.  Supp.  337. 

786  Code  Civ.  Proc.  §  3253. 

T87  People  v.  Fitchburg  R.  Co.,  133  N.  Y.  239. 

788  Strauss  v.  Union  Cent.  L.  Ins.  Co.,  33  Misc.  571,  67  N.  Y.  Supp. 
931,  which,  however,  criticizes  the  rule. 

7soNew  York  El.  R.  Co.  v.  Harold,  30  Hun,  466;  Vietor  v.  Halstead, 
38  State  Rep.  407,  60  Hun,  578,  14  N.  Y.  Supp.  516;  Winne  v.  Fanning, 
19  Misc.  410,  78  State  Rep.  262,  44  N.  Y.  Supp.  262. 

too  Defendorf  v.  Defendorf,  42  App.  Div.  166,  59  N.  Y.  Supp.  163. 

79i  Kilmer  v.  Evening  Herald  Co.,  70  App.  Div.  291,  75  N.  Y.  Supp. 
243;  Jaffray  v.  Goldstone,  62  Hun,  52,  16  N.  Y.  Supp.  430.  Where  an 
order  of  discontinuance  was  entered  pursuant  to  a  stipulation  that  it 
should  be  without  prejudice  to  a  motion  for  an  extra  allowance  and 
if  the  allowance  was  granted  and  not  paid  defendant  could  move  to 
vacate  the  order  ex  parte,  the  special  term  still  had  jurisdiction  of 
the  action  to  award  an  extra  allowance.  Harlem  Bridge,  M.  &  F.  R. 
Co.  v.  Town  Board  of  Westchester,  143  N.  Y.  59.  Where  of  three  ac- 
tions, two  had  been  decided  against  plaintiff,  an  extra  allowance  on 
discontinuing  the  third  was  justifiable,  although  it  had  been  stipulated 
that  all  three  suits  were  to  abide  the  result  of  the  second.  Stallman 
v.  Kimberly,  33  State  Rep.  813,  11  N.  Y.  Supp.  518. 
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at  the  time  of  the  discontinuance  is  immaterial  if  the  cause  has 
ever  been  at  issue.792  So  the  receiving  costs  of  discontinuance 
does  not  necessarily  prejudice  a  pending  motion  for  an  allow- 
ance.793 Where  plaintiff  is  allowed  to  discontinue  on  payment 
of  costs  to  be  taxed,  and  of  any  extra  allowance  which  may 
be  awarded  to  the  defendant,  with  leave  to  move  therefor, 
defendant's  right  to  move  for  the  allowance  is  not  precluded 
by  plaintiff's  failure  to  pay  the  costs  as  taxed.794 
* On  dismissal  for  plaintiff's  failure  to  appear.  An  al- 
lowance may  be  granted  on  the  dismissal  of  the  complaint  be- 
cause of  plaintiff's  failure  to  appear.795 

Where  action  abates.     Where  an  action  abates  by  the 

death  of  plaintiff,  an  additional  allowance  should  not  be 
awarded  to  defendant  where  there  is  no  reason  to  suppose  that 
plaintiff  would  not  have  recovered  if  he  had  lived.790 

Where  judgment  is  rendered  on  frivolous  pleading.    An 

allowance  may  be  -ranted  where  judgment  is  rendered  on  a 
frivolous  pleading.797 

Where  offer  of  judgment  is  made.     On  the  acceptance 

of  an  offer  of  judgment,  an  allowance  may  he  awarded  to  the 
parly  accepting;798  and  so  where  the  offer  is  refused  and  the 
party  does  not  recover  a  more  favorable  judgment,  the  party 
making  the  offer  may  be  awarded  an  allowance.799 

■  -  Moulton  v.  Beecher,  11  Hun,  192. 

TosMoulton  v.  Beecher,  1  Abb.  N.  C.  193,  52  How.  Pr.  182;  Id.  230; 
judgment  affirmed  53  How.  Pr.  86,  11  Hun,  192. 

704Folsom  v.  Van  Wagner,  14  Abb.  Pr.    (N.  S.)   44,  7  Lans.  309. 

795  Mills  v.  Watson,  43  Super.  Ct.   (13  J.  &  S.)   591. 

7»8  McKeen  v.  Fish,  33  Hun,  28. 

tot  First  Nat.  Bank  of  Plattsburgh  v.  Bush,  47  How.  Pr.  78. 

79sCoates  v.  Goddard,  34  Super.  Ct.  (2  J.  &  S.)  118;  Safety  Steam- 
Generator  Co.  v.  Dickson  Mfg.  Co.,  61  Hun,  335,  40  State  Rep.  681,  21 
Civ.  Proc.  R.  (Browne)  329,  16  N.  Y.  Supp.  32.  Contra,  Davison  v. 
Waring,  9  How.  Pr.  254;  Pool  v.  Osborn,  8  Civ.  Proc.  R.  (Browne)   232, 

note. 

799  Hirschspring  v.  Boe,  20  Abb.  N.  C.  402,  13  Civ.  Proc.  R.  (Browne) 
125;  Landon  v.  Van  Etten,  57  Hun,  122,  32  State  Rep.  439,  19  Civ.  Proc. 
R.  (Browne)  78,  10  N.  Y.  Supp.  802. 
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§  2168.     Basis  of  computation. 

The  question  as  to  the  basis  of  computation  is  involved  in 
two  ways.  First,  it  is  often  objected  that  no  allowance  can 
be  granted  because  there  is  no  basis  on  which  to  compute  the 
statutory  percentage;  second,  conceding  that  there  is  a  basis, 
it  is  contended  that  the  basis  on  which  computed  is  not  the 
proper  one.  These  two  questions  will  be  considered  together. 
The  Code  provides  that  in  an  action  to  foreclose  a  mortgage, 
the  basis  of  computation  is  the  sum  due  or  claimed  to  be  due 
on  the  mortgage,  while  in  any  other  action  or  special  proceed- 
ing in  which  the  allowance  may  be  awarded  and  in  which  a 
defense  has  been  interposed,  the  basis  is  "the  sum  recovered  or 
claimed,  or  the  value  of  the  subject-matter  involved; "s0°  The 
phrase  to  be  construed  is  "the  sum  recovered  or  claimed,  or 
the  value  of  the  subject-matter  involved."  General  rules  will 
first  be  laid  down  and  then  the  subject-matter  of  specific  ac- 
tions will  be  considered.  Little  trouble  is  experienced  in  com- 
mon-law actions  where  damages  are  sought,  since  the  amount 
demanded  in  the  pleadings  suffices  as  a  basis  if  there  is  no 
judgment  for  plaintiff  on  the  merits,  while  the  amount  of  the 
verdict  is  the  basis  of  the  computation  if  plaintiff  succeeds  on 
the  merits.  In  actions  seeking  equitable  relief,  however,  there 
is  considerable  difficulty  in  determining  what  shall  be  the  basis 
of  computation  where  plaintiff  is  refused  relief  or  where  the 
decree  awards  him  merely  equitable  relief.  Of  course  if  there 
is  no  basis  of  computation,  no  allowance  can  be  awarded.801 

If  a  judgment  for  damages  is  recovered  in  a  common-law 
action,  the  amount  thereof  is  ordinarily  the  basis  of  computa- 
tion, and  an  allowance  may  be  awarded  on  the  whole  amount 
recovered  though  defendant  admits  a  partial  liability,  on  the 
trial.802  The  basis  is  the  amount  of  the  verdict  without  inter- 
est unless  the  court  orders  otherwise.803 

AYhere  there  is  no  judgment  on  the  merits  in  an  action,  if  a 

soo  Code  Civ.  Proc.  §  3253. 

soi  People  v.  Flagg,  25  Barb.  652,  656. 

so2  Austin  v.  Hartwig,  49  Super.  Ct.  (17  J.  &  S.)  256. 

so3  Clegg  v.  Aikens,  17  Abb.  N.  C.  88. 
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sum  is  demanded  in  the  complaint,  the  amount  may  be  based 
on  the  amount  "claimed"  therein.-4     But  it  has  been  held  that 
no  allowance  to  "plaintiff"  will  be  computed  on  the  amount 
claimed  in  the  complaint.-     The  sum  "claimed"  does  not  re- 
fer to  a  merely  formal  claim  for  damages  in  an  equity  suit 
which  has  been  either  expressly  or  tacitly  abandoned  by  the 
party  BM     Where  notice  is  served  with  the  summons,  that  in 
ease  of  defauli  plaintiff  will  take  judgment  for  a  sum  specified, 
this  is  his  statement  of  the  amount  involved,  so  as  to  preclude 
hilll  iV(llll  claiming  thai  there  is  no  basis  for  compulation  of  an 
allowance  m     The  basis  in  an  action  for  conversion,  where  the 
valne  of  the  property  appeared  on  the  trial,  is  such  value  and 
not  the  amount  demanded  in  the  complaint  even  where  the  al- 
lowance  is  granted  to  defendant 

When  there  is  do  "sum  recovered  or  claimed"  the  allowance 
nmst  be  based  on  "the  value  of  the  subject-matter  in- 
volved "809  It  follows  that  in  such  a  case  an  allowance  is  not 
authorized  (1)  where  the  subject-matter  involved  is  not  ca- 
pable  of  a  m<mey  ralue  or  (2)  where  the  value  is  not  shown. 
The  word  "involved,"  as  used  herein,  means  -'affected. 
The  subject-matter  involved  on  which  the  percentage  is  to  be 
computed  is  that  which  is  to  be  directly  affected  by  the  re- 
sult of  the  action.812  If  damages  are  recovered,  it  would  seem 
that  the  amount  of  damages  is  the  basis  rather  than  the  value 

-  o  Proctor  v.  Soulier,  8  App.  Div.  69,  40  N.   V.  Supp.  459;   People  v. 
Bootman,  95  App.  Div.  469,  88  N.  Y.  Supp.  887,  892. 
80s  Wilkinson  v.  Tiffany.  4  Abb.  Pr.  98. 

Deuterman  v.   Gainsborg,   54   App.  Div.   575,   581,   66   N.   Y.   Supp. 

1009. 

bo7  Adams  v.  Arkenburgn,  106  N.  Y.  615. 

Boa  Saratoga  &  W.  R.  Co.  v.  McCoy,  9  How.  Pr.  339. 

809  Husted  v.  Thomson,  38  App.  Div.  315,  57  N.  Y.  Supp.  9. 

sioBradlev  v.  Walker.  44  State  Rep.  213,  22 -Civ.  Proc.  R.   (Browne) 
1,  17  N.  Y.  Supp.  383;   Conaughty  v.  Saratoga  County  Bank,  92  N.  Y. 

401. 

8u  Williams  v.  Western  Union  Tel.  Co.,  61  How.  Pr.  30o. 

m.  People  v.  Albany  &  V.  R.  Co.,  16  Abb.  Pr.  465;  Coleman  v.  Chaun- 
cey,  30  Super.  Ct.  (7  Rob.)  578. 
N.  Y.  Prac— 189. 
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of  the  subject-matter  involved  if  the  damages  are  the  prin- 
cipal thing,  i.  e.,  if  the  subject-matter  is  only  incidentally  in- 
volved.813 For  instance,  in  a  purchaser's  action  to  recover 
back  the  amount  paid  upon  the  contract  and  his  expenses,  on 
the  ground  of  defective  title,  an  extra  allowance  must  be  based 
upon  the  recovery  of  damages,  the  value  of  the  subject-matter 
incidentally  involved  not  being  material.814  It  is  not  sufficient 
to  sustain  the  allowance  that  the  case  was  one  where  there 
might  have  been  a  pecuniary  value  to  the  "subject-matter," 
where  the  value  is  not  shown  and  no  evidence,  admission,  or 
proof  given  from  which  the  court  could  arrive  at  a  conclusion 
as  to  value.815  For  instance,  where  there  is  no  evidence  of  the 
value  of  the  leasehold  property  at  the  time  of  the  trial,  the 
possession  of  which  is  sought  to  be  recovered,  there  is  no  basis 
for  an  allowance.816  So  where  Die  subject-matter  of  the  liti- 
gation is  the  right  of  the, state  to  have  the  waters  of  a  river 
flow  free  and  unobstructed,  no  allowance  can  be  granted  in 
the  absence  of  proof  of  the  value  of  that  right.817  So,  in  an 
action  to  redeem  from  a  forfeiture, no  allowance  can  l>c  awarded 
where  the  value  of  the  property  sought  to  be  redeemed  is  not 
shown.818  The  fact  that  a  possible  money  value  may  accrue 
incidentally  does  not  warrant  the  granting  of  an  allowance.819 
The  statement  of  plaintiff's  counsel  in  his  opening  address 
as  to  the  amount  involved  may  constitute  a  sufficient  basis  for 
an  allowance.820 

813  Action  to  abate  a  nuisance.  Rothery  v.  New  York  Rubber  Co., 
90  N.  Y.  30;  People  v.  Adams,  128  N.  Y.  129;  Ogdensburgh  &  L.  C. 
R.  Co.  v.  Vermont  &  C.  R.  Co.,  63  N.  Y.  176. 

si*  Moore  v.  Appleby,  108  N.  Y.  237. 

sis  Hanover  F.  Ins._  Co.  v.  Germania  F.  Ins.  Co.,  138  N.  Y.  252,  257. 
Averment  of  value  in  answer,  denied  in  reply,  is  insufficient.     Id. 

sis  Werner  v.  Franklin  Nat.  Bank.  49  App.  Div.  423,  428,  63  N.  Y. 
Supp.  383. 

8i7  People  v.  Page,  39  App.  Div.  110,  122,  56  N.  Y.  Supp.  834,  58  N. 
Y.   Supp.   239. 

8is  Weeks  v.  Silver  Islet  Consol.  Min.  &  Lands  Co.,  58  Super.  Ct.  (26 
J.  &  S.)  247,  32  State  Rep.  417,  19  Civ.  Proc.  R.  (Browne)  87,  11  N. 
Y.  Supp.  48. 

sio  Schneider  v.  Rochester,  50  App.  Div.   22,  25,  63  N.  Y.  Supp.  360. 

820  Rutty  v.  Person,  6  Civ.  Proc.  R.   (Browne)  25. 
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Jn  an  action  by  one  railroad  company  to  determine  the  va- 
lidity of  a  lease  of  its  road  to  another,  the  subject-matter  is 
the  lease  and  not  the  value  of  the  road.821  In  an  action  to  de- 
termine the  validity  of  a  contract,  the  "subject-matter  in- 
volved" is  the  whole  claim,  and  not  the  profits  which  might 
have  been  made  on  such  contract.822  In  an  action  involving 
an  annuity,  an  allowance  is  to  be  based  upon  the  value  of  the 
amount  due  for  past  instalments,  and  not  upon  the  value  of 
future  instalments.828  "Where  an  action  involves  shares  of  bank 
stock,  the  value  of  which  is  not  proven,  the  court  will  assume 
that  tln-y  are  worth  their  par  value,  and  an  allowance  will  be 
based  upon  such  valuation  and  cannot  exceed  it.82* 

There  is  a  basis  for  computation  in  an  action  to  foreclose 
a  mechanic's  lien,825  but  not  in  an  action  for  a  divorce  or  a 
separation,826  nor  in  an  action  merely  to  reform  a  written  in- 
strument,827 nor  in  an  action  to  try  title  to  office,828  nor  in  an 
action  to  remove  an  officer  for  misconduct,828  nor  in  an  action 
to  set  aside  an  award  where  no  valuation  can  be  placed  on  the 
award.830 

82i  Ogdensburgh  &  L.  C.  R.  Co.  v.  Vermont  &  C.  R.  Co.,  63  N.  Y.  176. 
■      Mingay  v.  Holly  Mfg.  Co.,  99  N.  Y.  270. 
»s    Arthur  v.  Dalton,  14  App.  Div.  115,  43  X.  Y.  Supp.  581. 
Smith   v.    Baker,    12    Hud.   504. 

-  Lawson  v.  Reilly,  13  Civ.  Proc.  R.  (Browne)  290;  Horgan  v.  Mc- 
Kenzie.  43  State  Rep.  131.  17  N.  Y.  Supp.   174. 

Sum  for  counsel  fees  may  be  ordered  paid.  Bentley  v.  Bentley, 
::  Month.  Law  Bui.  70;  Van  Vleck  v.  Van  Vleck,  21  App.  Div.  272,  47 
X.  V.  Supp.  470;  Pountney  v.  Pountney,  32  State  Rep.  335,  10  X.  Y. 
Supp.  192. 

B27  Heert  v.  Cruger.  14  Misc.  508,  35  X.  Y.  Supp.  1063.  See,  also, 
Christopher  &  Tenth  St.  R.  Co.  v.  Twenty-Third  St.  R.  Co.,  48  : State 
Rep.  805,  20  X.  V.  Supp.  556. 

People  v.  Flagg,  25  Barb.  652. 

-  People  v.  Adams,  128  X.  Y.  129.  Xo  allowance  can  be  granted 
in  an  action  for  the  removal  of  a  president  of  an  insurance  company 
for  misconduct,  although  there  is  an  allegation  in  the  complaint  that 
money  has  been  lost  by  the  mismanagement  of  the  defendant,  if  the 
plaintiff  claims  no  interest  in  it.  People  v.  Giroux,  29  Hun,  248. 
So  in  an  action  to  remove  an  assignee  for  creditors.  Meyer  v.  Ras- 
quin.  20  Wkly.  Dig.  98. 

sso  Hoffman  v.  De  Graaf,  39  Hun,  648. 
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Where  counterclaim  is  interposed.     Where  a  defendant 


recovers  on  a  counterclaim,  his  extra  allowance  is  not  limited 
to  a  per  cent  on  the  amount  of  the  counterclaim,  but  it  may 
be  computed  on  the  amount  of  the  plaintiff's  claim."'1  So 
plaintiff  may  have  an  extra  allowance  not  only  upon  the  sum 
recovered  in  the  action,  but  upon  the  basis  of  the  counter- 
claim determined  against  defendant/'-  But  if  defendant  sets 
up  a  counterclaim  and  recovers  any  sum  thereon,  plaintiff  can- 
not be  awarded  any  allowance  for  any  amount  on  the  coun- 
terclaim.833 And  where  a  counterclaim  is  not  submitted  to  the 
jury  plaintiff  is  not  entitled  to  an  allowance  based  upon  the 
counterclaim,  as  he  has  never  been  called  upon  to  meet  it 
either  by  reply,  or  by  evidence  on  the  trial.834 

Where  one  sues  for  a  part  of  a  fund.     The  share  claimed 

by  plaintiff,  not  the  whole  fund  or  interest,  is  the  basis  where 
one  sues  for  himself  alone  or  where  he  sues  for  himself  and 
all  others  similarly  situated  where  no  others  come  in  as  plain- 
tiffs;835 except  that  in  partition  the  value  of  the  whole  prop- 
erty, and  not  that  of  plaintiff's  share  only,  is  the  subject- 
matter  involved.836 

Actions  in  general  where  injunctive  relief  is  sought.    An 

allowance  cannot  be  awarded  in  an  action  where  injunctive  re- 
lief is   sought  unless   damages  are   claimed   or  recovered   or 

S3i  Vilmar  v.  Schall,  61  N.  Y.  564. 

S32  Woonsocket  Rubber  Co.  v.  Rubber  Clothing  Co.,  62  How.  Pr.  180; 
Barclay  v.  Cu'v-r,  4  Civ.  Proc.  R.  (Browne)  365,  66  How.  Pr.  342; 
Lissberger  v.  Schoenberg  Met-1  Co.,  2  City  Ct.  R.  158. 

833  Bates  v.  Fish  Bros.  Wagon  Co.,  50  App.  Div.  38,  44,  63  N  Y  Sudd 
649. 

ssiKnauth  v.  Wertheim,  26  Abb.  N.  C.  369,  14  N.  Y.  Supp.  391; 
Barnes  v.  Denslow,  30  State  Rep.  315,  9  N.  Y.  Supp.  53. 

835  Williams  v.  Western  Union  Tel.  Co.,  61  How.  Pr.  305;  Mills  v 
Ross,  39  App.  Div.  563,  57  N.  Y.  Supp.  680;  Devlin  v.  City  of  New 
York,  15  Abb.  Pr.  (N.  S.)  31.  In  an  action  by  a  partner  against  his 
co-partners,  to  secure  a  one-tourth  interest  id  a  lease,  alleged  to  be- 
long to  the  firm,  the  value  of  such  one-fourth,  and  not  of  the  entire 
lease,  is  the  proper  basis  of  an  allowance  to  plaintiff.  Struthers  v 
Pearce,  51  N.  Y.  365. 

830  Doremus  v.  Crosby,  66  Hun,  125,  20  N.  Y.  Supp.  906. 
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the  value  of  the  subject-matter  is  shown.837     The  basis  is  usual- 
ly the  subject-matter  involved.     For  instance,  if  the  action  is 
to  restrain  the  violation  of  an  easement,  the  value  of  the  ease- 
ment is  the  proper  basis.83'     There  is  no  basis  in  an  action 
brought  Solely  to  restrain  another  action,830  nor  in  an  action 
to  enjoin  a  breach  of  an  agreement  not  to  carry  on  business 
within  a  certain  territory,840  nor  in  ;m  action  to  restrain  offi- 
cers from  acting  until  their  title  to  the  office   can  be  adju- 
dicated,841 nor  in   an   action  to   enjoin   interference   with   an 
easement  where  the  value  of  such  easement   is  not  proved,842 
nor  to  enjoin  the  erection  of  a  pier,848  nor  to  enjoin  the  vio- 
lation of  a  covenant,8"  nor  to  enjoin  the  running  of  cars  in 
violation  of  i ntract,848  nor  to  enjoin  the  diverting  or  pol- 
luting of  a  Btream,8*8  nor  to  enjoin  a  railroad  company  from 
building  the  road  along  the  line  adopted  by  it.847    So,  in  an 
action  to  restrain  increasing  the  heighl  of  a  party  wall,  if  the 
plaintiff  claims  no  righl  or  property  in  the  materials  used  or 
the  value  of  the  erections,  there  is  no  basis  for  an  additional 
allowance.848     So  where  no  evidence  was  presented  as  to  the 
value  of  the  property  righl   in  a  name  used  to  represent  the 
joint  business  of  plaintiff  and  a  defendant  which  it  was  claimed 
plaintiff  had  appropriated  and  the  use  of  which  defendant  de- 
See    Black    v.    Brooklyn    Heights   R.    Co..    32    App.    Div.    468.    474, 

53  N.  Y.  Supp.  312;  Kitching  v.  Brown,  LSI  X.  Y.  . 

838  Lattimer  v.   Livermore,  72  N.  Y.  174. 

839Sprong  v.   Snyder,   6  How.  Pr.   11;    Powers  v.   Wolcott,   12   How. 
Pr.  565. 

b*o Diamond  Match  Co.  v.  Roeber.  35  Hun,  421,  430. 
8*i  Voorhis  v.  French,  47  Super.  Ct.    (15  J.  &  S.)    364. 
^•-Easement  is  subject-matter  Involved.     Johnson  v.   Shelter  Island 
Grove  &  Camp  Meeting  Ass'n,   122  N.   Y.   330. 

People  v.  New  York  &  S.  I.  Ferry  Co..  68  N.  Y.  71. 
84*  Bradley  v.  Walker,  44  State  Rep.  213.  22  Civ.  Proc.  R.    (Browne) 
1,  17   X    Y.   Supp.  383;   Atlantic  Dock  Co    v.  Libby.  45   N.  Y.   499. 

845  Christopher   &   Tenth   St.   R.   Co.   v.   Twenty-third    St.   R.    Co.,    48 
State  Rep.  805,  20  N.  Y.  Supp.  556. 

84eGodley  v.  Kerr  Salt  Co.,  3  App.  Div.  17,  37  N.  Y.  Supp.  988. 
^♦"People  v.  Genesee  Valley  Canal  R.  Co.,  95  N.  Y.  666. 
8*8  Musgrave  v.  Sherwood,  29  Hun.  47" 
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manded  to  have  restrained,  no  extra  allowance  can  be  granted 
to  defendant.849 

There  is  no  basis  in  an  action  to  restrain  the  continuance 
of  a  nuisance  where  no  damages  are  demanded,  notwithstand- 
ing it  is  shown  by  affidavit  that  the  property  of  defendant 
is  valued  at  a  certain  sum  and  that  if  plaintiff  succeeded  its 
value  would  be  a  certain  smaller  sum.850  But  if  it  is  sought 
to  enjoin  the  operation  of  a  plant  in  any  way  whatever,  the 
value  of  the  property  is  the  subject-matter  of  the  action.851 

The  basis  is  the  value  of  the  trade  mark  in  an  infringement 
case  where  plaintiff  succeeds,  on  the  issue  as  to  the  right  to 
the  trade  mark,852  provided  the  value  thereof  is  shown,853  but 
if  defendant  succeeds  on  the  issue  as  to  the  trade  mark  right, 
it  follows  that  no  value  can  be  attached  to  plaintiff's  alle'ged 
trade  mark  right  which  is  the  subject-matter  involved.854 

If,  in  an  injunction  suit,  title  to  the  property  in  dispute  is 
affected  by  the  judgment,  the  value  thereof  may  be  the  basis.855 
But  if,  in  an  action  to  restrain  the  execution  of  a  final  deter- 
mination in  forcible  entry  proceedings,  the  leasehold  interest 
is  the  principal  subject  and  the  title  of  the  lessor  only  inci- 
dental, the  percentage  must  be  estimated  on  the  leasehold 
value.856 

8«  Hanover  F.  Ins.  Co.  v.  Germania  F.  Ins.  Co.,  138  N.  Y.  252. 
850  Godley  v.  Kerr  Salt  Co.,  3  App.  Div.  17,  37  N.  Y.  Supp.  988. 
85i  Empire  City  Subway  Co.   v.  Broadway  &  S.  A.  R    Co     87   Hun 
279,  33  N.  Y.  Supp.  1055. 

852  Perkins  v.  Heert,  14  Misc.  425,  36  N.  Y.  Supp.  434.  The  allow- 
ance is  not  to  be  computed  merely  on  the  amount  of  damages  re- 
covered. Munro  v.  Smith,  23  Abb.  N.  C.  275,  25  State  Rep.  624,  6 
N.  Y.  Supp.  426,  17  Civ.  Proc.  R.  (Browne)  158.  See,  as  contra,  Col- 
lins v.  Reynolds  Card  Mfg.  Co.,  2  Month.  Law  Bui.  45. 

853  De  Long  v.  De  Long  Hook  &  Eye  Co.,  89  Hun,  399,  406,  35  N.  Y. 
Supp.  509.  In  Volger  v.  Force,  63  App.  Div.  122,  71  N.  Y.  Supp.  209, 
it  is  held  that  there  is  no  basis,  where  no  damages  are  awarded,  in 
the  absence  of  proof  of  injury  to  the  trade  mark,  decrease  in  the 
amount  of  sales,  or  decrease  in  profits. 

854  Dr.  Jaeger's  Sanitary  Woolen  System  Co.  v.  Le  Boutillier,  63 
Hun,  297,  17  N.  Y.  Supp.  786;  Dunlap  &  Co.  v.  Young,  68  App  Div 
137,  74  N.  Y.  Supp.  184. 

855  Williams  v.  Western  Union  Tel.  Co.,  61  How.  Pr.  305. 
sse  Sheehy  v.  Kelly,  33  Hun,  543. 
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The  incidental  damage  likely  to  be  occasioned  is  not  the 
basis."7 

Actions  where  franchise  is  involved.     In  actions  where 

a  franchise  is  the  subject-matter  of  the  action,  as  in  an  action 
to  dissolve  a  corporation,  an  allowance  may  be  awarded  only 
where  there  is  evidence  of  the  value  of  the  franchise.858 

Actions  by  abutting  owners.     In   an   abutter's  action, 

the  sum  assessed  as  "fee  damages'9  represents  the  value  of  the 
subject-matter  involved.869  The  amount  claimed  in  the  com- 
plaint, where  denied  in  the  answer,  forms  no  basis.860  If  no 
damages  are  awarded,  proof  must  be  given  of  the  value  of  the 
subject-matter,  in  order  t<>  afford  a  basis  for  an  additional  al- 
lowance to  plaintiff.881 

Taxpayer's    action.     An    allowance    may    be    granted 

either  to  defendant882  or  plaintiff,863  if  there  is  any  basis  for 
computation.  The  basis  in  a  taxpayer's  action  to  enjoin  the 
auditing  or  payment  of  a  bill  is  the  amount  of  the  claim.1"4 
So,  in  an  action  to  enjoin  the  carrying  out  of  a  contract  to 
pay  a  certain  sum,  such  sum  is  the  subject-mattei 

Actions  to  cancel  written  instruments.     Where  there  is 

a  value  involved  which  may  be  ascertained,  an  allowance  may 

Rochester  &  H.  V.  R.  Co.  v.  Rochester,  17  App.  Div.  257,  45  X.  Y. 
Supp.  687. 

•  Hudson  River  Tel.  Co.  v.  Watervliet  Turnpike  &  R.  Co.,  135  N. 
Y.  393;  People  v.  Ulster  &  D.  R.  Co.,  12S  X.  Y.  240;  Conaughty  v.  Sara- 
toga County  Bank.  '.'2  X.  Y.  401;  People  v.  Rockaway  Beach  Imp.  Co., 
28  Hun,  356.  The  state  tax  upon  the  corporate  franchise  and  business 
of  a  corporation  furnishes  no  evidence  of  the  value  of  the  franchise 
upon  which  to  base  an  additional  allowance.  People  v.  Ulster  &  D.  R. 
Co.,  supra. 

ssDDode  v.  Manhattan  R.  Co..  70  Hun.  374,  24  X.  Y.  Supp.  422. 
860  Israel  v.  Metropolitan  R.  Co..  10  Misc.  722.  31  X.  Y.  Supp.  810. 
Black  v.  Brooklyn  Heights  R.  Co.,  32  App.  Div.  408,  5:3  X.  Y.  Supp. 
312. 

Cordon  v.  Strong.  15  App.  Div.  519,  44  X.  Y.  Supp.  481;   Freeman 
v.  Brooks,  33  Misc.  450,  68  X.  Y.  Supp.  437. 

-      chase  v.  Syracuse,  34  Misc.  144.  0f<  X.  Y.  Supp.  469. 

The   fact   that   the   claimants   were   not   parties   to   the  action   is 
immaterial.     Freeman  v.   Brooks,   33   Misc.   450.   68   X.  Y.  Supp.   437. 
barker  v.  Town  of  Oswegatchie.  62  Hun,  208,  16  X.  Y.  Supp.  734. 
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be  awarded  iu  an  action  to  cancel  a  written  instrument.  Thus, 
where  plaintiff  succeeded  in  an  action  to  compel  the  cancel- 
lation of  certain  bonds,  on  the  ground  that  they  were  invalid 
and  void,  but  the  validity  of  which  defendant  maintained, 
and  on  which  he  claimed  a  lien  for  money  paid,  there  was 
sufficient  evidence  of  value  to  entitle  the  plaintiff  to  an  allow- 
ance.866 But  where  the  complaint  is  dismissed  and  the  value 
of  the  bonds  sought  to  be  canceled  is  not  shown,  there  is  no 
basis  for  an  allowan<- 

Actions  for  specific  performance.     In  this  action  the 

value  of  the  property  is  the  basis  of  computation. S6S 

Actions  to  declare  a  deed  a  mortgage.     The  allowance 

may  be  computed  on  the  value  of  the  property  affected  by  the 
litigation.869 

Actions  to  quiet  title.     An  extra  allowance  cannot  be 

granted  in  an  action  to  set  aside  a  conveyance  as  a  cloud  upon 
title,  where  no  money  claim  is  mad.-  and  nothing  but  tie-  va- 
lidity of  the  deed  is  involved. 

Actions  relating  to  fraudulent  conveyances.  In  a  cred- 
itors' suit,  the  allowance  must  he  based  on  the  amount  due  on 
the  judgment  and  not  on  the  value  of  the  land.8"  However. 
there  is  no  basis  for  an  allowance  where,  though  the  title  is 
incidentally  involved,  the  real  controversy  is  concerning  plain- 
see  Sickles  v.  Richardson.  14  Hun,  110. 

s«  Wood  v.  Lary,  47  Hun.  550. 

""Lahey  v.  Kortright,  58  Super.  Ct.  (26  J.  &  S.)  576,  32  State  Rep. 
112,  19  Civ.  Proc.  R.    (Browne)   80,  11  N.  Y.  Supp.  47. 

869  Burke  v.  Candee,  63  Barb.   552 

sto  Donovan  v.  Wheeler,  67  Hun,  68,  22  N.  Y.  Supp.  54. 

^"i  National  Tradesmen's  Bank  v.  Wetmore,  10  State  Rep.  640;  Pot- 
ter v.  Farrington,  24  Hun,  551;  New  Mfg.  Co.  v.  Galway.  23  Civ.  Proc. 
R.  (Browne)  239,  26  N.  Y.  Supp.  950;  Remington  Paper  Co.  v.  O'Dough- 
erty,  18  Wkly.  Dig.  190.  In  a  judgment  creditor's  suit  to  set  aside  a 
conveyance  as  being  in  fraud  of  creditors,  the  subject  involved  cannot 
exceed  the  amount  of  the  lien  of  the  plaintiff's  judgment,  and  an  ex- 
tra allowance  to  the  defendant  as  a  condition  of  dismissing  the  ac- 
tion in  excess  of  five  per  cent,  upon  that  amount  is  unauthorized. 
McConnell  v.  Manhattan  Const.  Co.,  16  Civ.  Proc.  R.  (Browne)  310, 
21  State  Rep.  870,  4  N.  Y.  Supp.  226. 


,    216g  COSTS.  3017 

Art.  V.     Amount.— D.   Additional  Allowances.— 2.  As  of  Discretion. 


tiff's  interest  therein,  concerning  the  valne  of  which  there  is 
no  proof.    - 

Actions  involving  an  accounting;.     In  an  ;•  r  an 

accounting,  no  fixed  or  definite  Bum  being  claimed  in  the  eom- 
plaint  as  due  to  the  plaintiff,  no  extra  allowance  can  be  grant* 
upon  the  dismissal  of  the  complaint.87'     In  an  action  by  one 
partner  against  his  co-partner  to  dissolve  a  partnership  and 
for  an  accounting,  where  the  Ivent,  there  is  no  basis 

for  an  allowance;  '"it  if  the  firm  is  solvent,  the  amount  in- 
volved is  the  proportion  of  the  firm  assets  to  which  plaintiff 
has  shown  himself  to  be  entitled.8"    And  if.  though  the  firm 

asolvent,  plaint  »ver  for  a«l-.  tade  to 

defendant  in  the  firm  there  >  "  an  allow- 

ance though  there    -  idgmenl  on  the  mei  But  if. 

in  an  action  for  an  i ounting  lleged  partnership,  the 

court  finda  that  there  is  no  partnership  and  no  pnx  I  a  given 
of  the  value  of  any  matt.  which  an  accounting  ' 

..,1    there  is  nothing  upon  which  to  base  an  additional  al- 
1,)V.  in  an  action   for  an  accounting  a  bank 

with  which  trust  moneys  of  the  estate  have  1 o  de] 

th<  t-matter    s  tl  tne 

period  in  controversy.87' 

Actions  relating  to  wills.     In  an  a  i  the 

probate  of  a  will,  an  allowance  may  be  awarded  though  plain- 
tir.  diet  is  directed 

de:'  ount  of  the  -  for 

laloy  v.  Associated  Lace  Makers'  Co..  2S  State  Rep.  735.  7  X.  Y. 

Supp.  '.■ 

Bmalefi     X.    Y.    Daily   Reg.   March   19.   1884.     See.   also, 

Knapp  v.  Hammersley,  13  Civ.  Proc.  R.   (  Browne  I   -    • 

w«  Adamfl  r.  Arkenburgh.  106  X.  Y.  615;  Weaver  v.  Ely.  S3  X.  Y.  89. 
If  firm  is  solvent,  and  partner  has  died,  the  share  of  his  personal  rep- 
resentatives is  the  basis.  Slater  v.  Slater.  99  App.  Div.  >  Y. 
Supp.   -• 

--■  Proctor  v.  Soulier.  8  App.  Div.  19,  10  X.  Y.  Supp. 
vdams  v.  Sullivan,  42  Hun.  -"• 

\mount  of  deposits,  so  far  as  proved,  held  the  value  of  subject- 
matter  involved.  Woodbridge  v.  First  Xat.  Bank.  45  App.  Div.  166, 
172.  61   X.  Y.  Supp.  2£  - 

--  Delmar  v.  Delmar,  65  App.  Div     "•_     72  X.  Y.   Supp. 
Maughian  v.  Contan,  86  App.  D;       -  X.  Y.  Supp. 
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computation.880  In  an  action  to  construe  a  will,  an  allowance 
may  be  awarded  to  either  party  or  to  all  the  parties,881  except 
that  if  defendant's  demurrer  to  the  complaint  is  sustained  on 
the  ground  that  no  cause  of  action  is  stated,  there  is  no  basis 
for  an  extra  allowance.882 

Actions  relating  to  policy  of  insurance.     The  basis  in 

an  action  to  set  aside  a  cancellation  and  reinstate  a  policy  is 
the  present  or  surrender  value  of  the  policy.S83  In  an  action 
on  a  Lloyds  policy  of  insurance,  the  basis  is  the  amount  sought 
to  be  recovered  of  the  defendant  sued,  and  not  the  amount  of 
plaintiff's  loss.884 

Actions  for  trespass.  The  sum  demanded  in  the  com- 
plaint in  an  action  for  trespass  may  be  taken  as  the  basis  of 
an  allowance  against  the  plaintiff  where  he  defaults.885  So 
where  it  is  alleged  that  defendant  has  taken  $700,000  of  min- 
eral out  of  plaintiff's  mine  and  has  sold  and  received  therefor 
more  than  $250,000,  the  smaller  sum  may,  at  least,  be  regard- 
ed as  "the  amount  claimed  or  the  value  of  the  subject-matter 
involved.  "SS6  The  allowance  may  be  computed  on  the  value 
of  the  property  instead  of  on  the  amount  of  damages  where 
the  question  of  title  is  the  main  issue.887 

Partition  suit.     The  property  sought  to  be  partitioned 

is  the  subject-matter  involved  in  a  partition  suit.888     An  allow- 

ssoDelmar  v.  Delmar,  65  App.  Div.  582,  72  N.  Y.  Supp.  959;  Seagrist 
v.  Sigrist,  20  App.  Div.  336,  46  N.  Y.  Supp.  949. 

88i  Allen  v.  Stevens,  161  N.  Y.  123.  Contra,  Hafner  v.  Hafner,  34 
Misc.  99,  69  N.  Y.  Supp.  460.  But  if  plaintiff  is  successful,  he  is  the 
only  person  entitled.  Brinckerhoff  v.  Farias,  52  App.  Div.  256,  65 
N.  Y.  Supp.  358. 

882  Opitz  v.  Hammen,  41  App.  Div.  468,  58  N.  Y.  Supp.  987.  See,  also, 
Perkins  v.  Whitney,  34  State  Rep.  951,  12  N.  Y.  Supp.  184. 

ss3  Strauss  v.  Union  Cent.  L.  Ins.  Co.,  33  Misc.  571,  67  N.  Y.  Supp. 
931. 

884  Laird  v.  Littlefield,  34  App.  Div.  43,  53  N.  Y.  Supp.  1082. 

885  Sentenis  v.  Ladew,  140  N.  Y.  463. 

sse  Abbey  v.  Wheeler,  57  App.  Div.  417,  68  N.  Y.  Supp.  252. 
sst  warren  v.  Buckley,  2  Abb.  N.  C.  323;  Williams  v.  Western  Union 
Tel.  Co.,   61   How.   Pr.   305. 

sssDoremus  v.  Crosby,   66  Hun,  125,  20  N.  Y.   Supp.   906. 
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„,„,.  llliiy  be  made  to  defendant  in  partition  though  a  judgment 
of  actual  partition  is  rendered." 

—  Ejeetment.     In  ejectment,  the  value   of  the  proper* 

..„„.l,t  to  be  recovered  is  the  basis  of  computation      This  is 

Z  in  so  far  as  an  allowance  to  defendant  is  concerned,  thongh 

„„    „„  trial  plaintifl  waived  his  claim  to  a  part  of    he  prem- 

1    ■■     I,  follows  that  if  there  is  no  proof  of  the  value  of !  ft. 

Zperty,  there  is  no  basis  fore pntation-  except  that  where 

v.nli.-.is.li, ted  for  defendants  allowance  mayj^om- 

,,,,,,.,1  „„  the  amount  of  damages  clai 1  m  the  complaint. 

'_  Actions  to  recover  damages  for  death  by  wrongful  act 

If  an  ,xn,  allow., is  granted  immediately  after  a  verdict 

i,  rendered   ...   *ion  to  i ver  .bun-,-  for  death  by 

v,  „..,-„,  act,  ,1 pntation  is  to  be  merely  on  the  anion,, 

oTlverdiciandnotaJsoonfteinUrestrunl^couri 

orders  the  allowance  t ver  the  ,„.•  well  as  ft,   ^er 


diet. 


g  2169.     Amount. 
The  Code  tees  the  amount  of  the  allowance  as  follows: 
••1    I,,  an  action  to  foreclose  a  mortg    -         snm  oot  exceed- 
ing two  and  one-half  pel Qtnm  npon  tne  sum  dne  or  claimed 

to  be  dne  upon  the  mortgage,  uor  the  te  sum  oi  two 

hundred  do!  . 

■••>    I,,  any  action  or  'special  pr dmg  specified  m  this  sec 

tion,  where  a  defense  has  1 a  interposed,  or  in  an  action  for 

the  partitiou  of  real  property,  ,  sum  not  exceeding  five  per 

Grossman  v.  Wyckofl,  04  App.    I  •-   N.   Y.   Supp.  337. 

Burton  v.  Tremper,  10  State  Rep.  62 
::  an  action  by  a  lessee,  where  there  is  no  evidence  of the     a  ue 
of  the  possession  over  and  above  the  amount  o    rent  reserved  by  the 
lease,  there  is  no  basis  for   the   computation   of   an   allowance.     Heil 
man  v.  Lazarus,  90  N.  Y.  672. 

-  -  Rank  v.  Grote.  50  Super.  Ct.  (IS  J.  &  S. I    275. 
soaseifter  v.  Brooklyn  Heights   R.   Co..  53  App.   Wv.  443    65 ,  H^T. 
Supp.   1123;    Linne  v.  New  York  City,   8  Civ.  Proc.  R.    'Bro.ne,    -    - 

note. 

3ee  Clegg  v.  Aikens.  IT  Abb.  N.  « 
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centum  upon  the  sum  recovered  or  claimed,  or  the  value  of 
the  subject-matter  involved. '  '895 

Only  five  per  cent  in  the  aggregate  and  not  five  per  cent 
to  each  party  may  be  awarded.896 

Furthermore,  all  the  sums  awarded  to  the  plaintiff,  as  a  mat- 
ter of  right,  or  to  a  party  or  two  or  more  parties  on  the  same 
side,  cannot  exceed,  in  the  aggregate,  two  thousand  dollars.897 

Prior  to  1898,  the  extra  allowance  in  a  mortgage  foreclosure 
suit  could  not  exceed  two  hundred  dollars,898  but  the  Code 
amendment  of  that  year  permits  an  allowance  of  five  per  cent 
as  in  other  cases,  where  a  defense  has  been  interposed.s"  In 
other  words,  five  per  cent  is  now  the  limit  in  every  case  where 
the  award  is  discretionary  except  in  an  action  to  foreclose  a 
mortgage  on  real  property  where  no  defense  has  been  inter- 
posed in  which  two  hundred  dollars  is  the  limit.900  The  limita- 
tion in  amount  does  not  apply  to  a  mortgage  on  "personal" 
property  such  as  a  leasehold,901  though  it  does  apply  to  a  mort- 
gage on  both  real  and  personal  property  where  the  chief  pur- 
pose of  the  action  is  to  foreclose  a  mortgage  on  real  prop- 
erty.902 

The  court  may,  in  its  discretion,  fix  the  allowance  at  less 
than  the  statutory  percentage,903  but  not  in  excess  thereof 
even  though  the  attorneys  consent.004  However,  in  an  equi- 
table action,  the  court  may,  in  the  exercise  of  its  inherent 
power  as  a  court  of  equity,  award  an  extra  allowance  to  the 

S9s  Code  Civ.  Proc.  §  3253. 

s96Doremus  v.  Crosby,  66  Hun,  125,  20  N.  Y.  Supp.  906;  New  York 
Breweries  Co.  v.  Nichols,  72  Hun,  638,  55  State  Rep.  179,  25  N.  Y. 
Supp.  425. 

897  Code  Civ.  Proc.   §   3254. 

898  Waterbury  v.  Tucker  &  C.  Cordage  Co.,  152  N.  Y.  610. 

899  Long  Island  L.  &  T.  Co.  v.  Long  Island  City  &  N.  R.  Co.,  85 
App.  Div.  36,  40,  82  N.  Y.  Supp.  644. 

900  See  Defendorf  v.  Defendorf,  42  App.  Div.  166,  59  N.  Y.  Supp.  163. 

9oi  Huntington  v.  Moore.  59  Hun,  351,  13  N.  Y.  Supp.  97;   Barnes  v. 

Meyer,  75  State  Rep.  694,  25  Civ.  Proc.  R.   (Scott)    372    41  N   Y    Supp 
210. 

902  Waterbury  v.  Tucker  &  C.  Cordage  Co.,  152  N.  Y.  610. 
90s  Rensselaer  &  S.  R.  Co.  v.  Davis,  55  N.  Y.  145,  149. 
904Bockes  v.  Hathorn,  17  Hun,  87. 
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guardian  ad  Utem  of  infant  defendants  in  excess  of  the  five 
per  cent  '  The  motive  in  suing  or  defending  does  not  author- 
ize an  allowance  in  excess  of  that  permitted  by  the  Code.006 
The  allowance  should  1m-  what  the  court  may  deem  a  reasonable 
counsel  Eee  in  the  cause,807  and  not  cover  the  expenses  on  ap- 

,„.,! The   allowance    is   by   way   of  indemnity   for  actual 

expenses  n ssarily  or  reasonably  incurred  in  the  action  over 

and  above  the  amount  covered  by  the  allowances  fixed  in  the 
statute909  The  allowance  is  not  merely  to  compensate  tor 
1;i'1hi1.  nI1  the  tria]  but  als„  fur  the  skill,  labor,  and  expense 
pefore  trial »«     it  would  seem  that  if  there  is  no  trial,  that 

fact  should  1-  « sidered  ...  determining  tin-  amount  of  the 

allowance.011 

8  2170.     Procedure  to  obtain. 

When  th,  allowance  is  a  matter  of  right,  the  clerk  taxes  it 
a8  of  course  without  application  to  the  court  hut  in  the  das. 
0f  cases  dow  under  consideration  where  the  allowance  is  dis- 
cretionary an  application  must  always  be  mad.  to  the  court. 
r-  :m  eqility  case,  tin-  provision  as  to  an  extra  allowance  is 
often  mci_ded  in  the  conclusions  of  Law  in  the  decision. 

Before  whom  to  move.     Tin-  motion  must   be  made  to 

the  ^ri  before  which  the  trial  is  had  or  the  judgment  ren- 

».*  Such  allowance  is  not  by  authority  of  the  Code  provision.     Rob- 
erts v    New  York  El.  R.  Co.,  12  Misc.  345,  33  N.  Y.  Supp.  68d. 

■ .-.  McConncil    v.   Manhattan  Const.  Co.,   16  Civ.  Proc.  R.    (Browne) 
310    4  N.  Y.  Supp.  226. 

Perkins  v.  Heert,  14  Misc.  425,  36  N.  Y  Supp.  434.  Allowance  of 
,2,000  held  excessive.  Hagenbuehle  v.  Schultz  69  Hun,  18-2-  N  Y. 
Supp.  611;  Gordon  v.  Strong,  15  App.  Div.  519,  44  N.  Y. ]  SuPP-  481. 
Allowance  of  $1,000  held  excessive.  Sherman  v.  Gnnnell,  70  Hun, 
354,  24  N.  Y.  Supp.  59;  People  v.  Rochester  Dime  Sav.  &  Loan  Ass  n, 
7  App.  Div.  350.  39  N.  Y.  Supp.  939. 

908  People  v.  New  York  Cent.  R.  Co.,  30  How.  Pr.  148. 
People  v.  New  York  Cent.  R.  Co.,  29  N.  Y.  418. 
„Quade  v.  New  York  &  E.  R.  Co.,  11  How.  Pr.  434,  12  Super.  Ct. 

{'£2£L  v.  Salmon  River   Paper   Co.,  49  State  Rep.  303,  20    X. 
Y.  Supp.  974. 
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dered,912  and,  if  the  case  was  not  tried  by  a  referee,  to  the  judge 
who  presided  at  the  trial.913  The  latter  requirement  is  not 
jurisdictional,  however,  and  the  objection  is  waived  where  not 
urged  when  the  motion  is  argued.914  The  motion  cannot  be 
made  before  the  appellate  division,915  nor  before  the  referee 
who  tried  the  case.916  In  such  cases  the  motion  should  be 
made  at  special  term.  Lapse  of  time  may,  however,  preclude 
the  right  to  attack  the  order  because  made  by  the  appellate 
division.917 

Time  for  application.     The  motion  is  usually  made  at 

the  close  of  the  trial.  The  application  must  be  made  before 
final  costs  are  adjusted,918  i.  e.,  before  entry  of  judgment.919 
But  this  rule  does  not  prevent  a  party  who  has  taxed  costs 
under  an  interlocutory  judgment  from  applying  for  an  allow- 

012  Rule  45  of  General  Rules  of  Practice;  Toch  v.  Toch,  9  App.  Div. 
501,  41  N.   Y.   Supp.  353. 

sis  Hun  v.  Salter,  24  Hun,  640;  Wiley  v.  Long  Island  R.  Co.,  88  Hun, 
177,  34  N.  Y.  Supp.  415.  But  in  Wilber  v.  Williams,  4  App.  Div.  444, 
38  N.  Y.  Supp.  893,  it  was  held  that  where  the  complaint  was  dis- 
missed on  motion  and  there  was  no  protracted  trial,  the  motion  being 
made  before  a  judge  who  had  about  as  much  information  as  to  the 
nature  of  the  issue  and  of  what  transpired  on  the  occasion  of  the  dis- 
missal as  the  trial  judge,  the  rule  did  not  apply. 

914  Wilber  v.  Williams,  4  App.  Div.  444,  38  N.  Y.  Supp.  893;  Wiley  v. 
Long  Island  R.  Co.,  88  Hun,  177,  34  N.  Y.  Supp.  415. 

915  This  is  so  even  where  exceptions  are  heard  in  the  first  instance 
by  the  appellate  division.  Riverside  Bank  v.  Jones,  75  App.  Div.  531, 
78  N.  Y.  Supp.  325;  Moskowitz  v.  Hornberger,  20  Misc.  558,  564,  46 
N.  Y.  Supp.  462. 

9i6  Pinkser  v.  Pinkser,  44  App.  Div.  501,  60  N.  Y.  Supp.  902;  Howe  v. 
Muir,  4  How.  Pr.  252. 

917  Griggs  v.  Brooks,  79  Hun,  394.  29  N.  Y.  Supp.  794. 

9is  Rule  45  of  General  Rules  of  Practice;  Commissioners  of  Pilots 
v.  Spofford,  3  Hun.  57.  A  motion  for  an  additional  allowance  cannot 
be  granted  after  the  adjustment  of  the  costs  of  the  action,  and  the 
effect  of  such  adjustment  is  not  changed  in  any  manner  by  the  fact 
that  other  costs  awarded  on  an  application  to  open  a  default  are  still 
to  be  adjusted.     Jones  v.  Wakefield.  21  Wkly.  Dig.  287. 

9i9Wrinne  v.  Fanning,  19  Misc.  410.  44  N.  Y.  Supp.  262;  Martin  v. 
McCormick,  5  Super.  Ct.  (3  Sandf.)  755;  Williams  v.  Western  Union 
Tel.  Co.,  61  How.  Pr.  305.     See,  also.  Trimm  v.  Marsh,  4  T.  &  C.  577. 
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anee  before  entry  of  final  judgment.920  So  the  court  will  open 
a  taxation  of  costs  for  the  purpose  of  enabling  the  prevailing 
party  to  move  for  an  allowance.921  And  entry  of  judgment 
without  costs  being  taxed  does  not  waive  the  right  to  move.922 
But  parties  cannot  abandon  a  bill  of  costs  already  adjusted 
and  served  in  order  to  commence  de  novo  for  the  purpose  of 
seeking  an  allowance.923  After  acceptance  of  a  tender  which 
included  the  costs  of  the  a<'ti<>n.  an  allowance  cannot  be 
granted. ,Jl 

Where  a  party  is  defeated  upon  the  trial  of  an  action,  and 
has  therefore  had  no  occasion  or  opportunity  to  ask  for  an 
allowance,  but  succeeds,  upon  an  appeal  to  the  court  of  ap- 
peals, in  obtaining  a  favorable  judgment,  the  special  term  may. 
upon  application,  after  the  filing  of  the  remittitur  and  the  en- 
tering  <>f  an  order  thereon,  grant  1<>  such  party  the  costs  of 

tin-  action  and  an  additional  allowance.'-'"  When  the  court  of 
appeals  affirms  and  awards  ciiNt>  in  the  trial  court,  a  motion 
may  he  made  at  special  term  for  an  extra  allowance. 

Notice  of  application.     Whether  ;i   formal  notice  of  an 

application  for  an  allowance  is  necessary  depends  on  when  the 

application  is  made.  If  the  application  is  made  when  the  ver- 
dict is  rendered,  or  during  the  trial,  notice  is  not  n ssary.927 

If  made  thereafter,  notice  is  n issary.928  11'  ootice  is  neces- 
sary and  there  is  more  than  one  plaintiff  or  one  defendant, 
all  of  them  must  he  given  notice  of  the  application.929 

Lbbey  v.  Wheeler,  57  App.  Div.  417,  68  X.  Y.  Supp.  252;  Williams 
v.  Kiernan.  4  Month.  Law  Bui.  41. 

-  Thompson  v.  St.  Nicholas  Nat.  Bank,  ."4  Man.  393,  27  State  Rep. 
186,  7  N.  Y.  Supp.  491;  Dietz  v.  Parish,  43  Super.  Ct.  (11  J.  &  S.)  87. 

Williams  v.  Western  Union  Tel.  Co.,  Gl  How.  Pr.  305,  309. 

Commissioners  of  Pilots  v.  Spofford,  4  Hun,  74 

Lockman  v.  Ellis,  58  How.  Pr.  100. 

Brown  v.  Farmers'  Loan  &  Trust  Co..  24  Abb.  N.  C.  160,  18  Civ. 
Proc.  R.  (Browne)  131.  i'  X.  Y.  Supp.  337;  Parrott  v.  Sawyer,  2»;  Hun, 
466;   Barnard  v.  Hall,  143  N.  Y.  339. 

-  Hascall  v.  King.  165  X.  Y.  288. 

Mautner    v.    Pike.    32    Misc.    500,    66    X.    Y.    Supp.    387;    Mann    v. 
Tyler,  6  How.  Pr.  235;   Mitchell  v.  Hall.  7  How.  Pr.  490. 
-      Howe  v.  Muir,  4  How.  Pr.  252, 
»-■•  Bush  v.  O'Brien.  ."2  App.  Div.   452,  65  X.  Y.   Supp.  131. 
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Motion  papers.     If  the  motion  is  made  before  the  trial 


judge  at  the  trial  or  shortly  after  the  rendition  of  the  verdict, 
no  motion  papers  are  necessary.  If  the  motion  is  made  at 
special  term,  affidavits  shoving  the  right  to  the  allowance 
should  be  made  and  served.  If  the  hearing  was  before  a 
referee  and  the  allowance  is  claimed  on  the  ground  that  the 
case  was  difficult  and  extraordinary,  his  certificate  to  that 
effect  should  be  presented  in  addition  to  the  other  affidavits. 
But  the  certificate  of  the  referee  that  the  case  was  difficult 
and  extraordinary  is  not  jurisdictional,  and  the  court  may  pass 
upon  the  motion  without  it.930  The  value  of  the  subject-mat- 
ter involved,  if  it  does  not  appear  at  the  trial,  may  be  shown 
by  affidavit.031  The  pleadings,  however,  furnish  the  sole  evi- 
dence as  to  what  was  the  subject-matter  involved.932  The 
pleadings  and  affidavits  determine  the  sum  involved.933 

Second  application.     An  order  denying  an  application 

for  an  extra  allowance  is  not  a  bar  to  a  second  application 
for  such  an  order  after  another  trial,  and  upon  facts  material- 
ly different  from  those  on  the  first  application.934 

Order.     Where  the  clerk  has  before  him,  on  taxation, 

the  minutes  kept  by  the  deputy  clerk,  together  with  his  affi- 
davit that  the  court  ordered  an  allowance  to  be  made  to  a 
party,  that  is  sufficient,  without  any  written  order,  to  author- 
ize him  to  insert  such  allowance  in  the  judgment.935  The  or- 
der should  not  ordinarily  allow  costs  of  the  motion.936  When 
granted,  the  sum  allowed  is  included  in  the  bill  of  costs  and 
inserted  in  the  judgment  roll  as  a  part  of  the  judgment,  The 
allowance  is  collectible  by  force  of  the  judgment. 

930  Dode  v.  Manhattan  R.  Co.,  70  Hun,  374,  24  N.  Y.  Supp.  422. 
ssiHayden  v.  Mathews,  4  App.  Div.  338,  38  N.  Y.  Supp.  905;   People 
v.  Rochester  Dime  Saw  Ass'n,  7  App.  Div.  350,  39  N.  Y.  Supp.  939. 
932Conaughty  v.  Saratoga  County  Bank,  92  N.  Y.  401,  404. 

933  Proctor  v,  Soulier,  8  App.  Div.  69,  40  N.  Y.  Supp.  459. 

934  Fox  v.  Fox,  24  How.  Pr.  385. 

935  Smith  v.  Coe,  30  Super.  Ct.    (7  Rob.)   477. 

93G  Schwartz  v.  Poughkeepsie  Mut.  F.  Ins.  Co.,  10  How.  Pr.  93. 
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Form  of  order. 

At  a term,  etc. 

TTitle  of  cause.]  rtL  a  .. 

The  above-entitled  action  having  been  brought  on  for  trial  at  the 
above-mentioned  term  of  this  court  and  a  jury  having  rendered  a  ver- 
dict of dollars  for  the ,  and  against  the ,  and 

of  counsel  for  the having  made  a  motion  before  the  court  for 

an  extra  allowance  of  costs  on  the  ground  that  said  action  is  an  extra- 
ordinary and  difficult  cause,  and  said  motion  having  been  entertained 

i     ,  ,^-  v,Qarin«r  «a i  fl for  said  motion  and -, 

by  the  court,  and  atter  hearing  saiu 

^O^rSiat^Txnotlon  be,  and  the  same  hereby  is,  granted  and 
the  said  plaintiff  is  hereby  granted  an  extra  allowance  of  costs  in  said 

actio" "of Per  cent  on  said  -        -  dollars,  amounting  to  the  sum 

of -• 

Appeal.     The  order  granting  an  allowance  is  appeal- 

able  to  the  appellate  division.9"     So  the  propriety  of  the  al- 

lowance  may  be  reviewed  oe  an  a -al  fmn,  the  .moment,' 

if  the  appeal  is  from  the  whole  judgmenl  or  from  the  portions 
0f  h  including  the  additional  allowances."  '  Bowever,  the 
appellate  division  rarely  interferes  with  the  discretion  exer- 
cised by  the  trial  court,"0  though  sometimes  i1  reduces  the 
amount  of  the  allowance.  The  court  of  appeals  cannot  review 
the  question  whether  the  trial  court  has  abused  its  discretion 
i„  awarding  an  extra  allowance,  but  may  consider  on  appeal 
whether  the  trial  court  had  the  power  to  granl  "any  addi- 
tional allowance.941  Thai  the  allowance  is.  by  inadvertence, 
excessive,  may  h rrected  on  appeal,9"  though  the  usual  pro- 
cedure is  by  a  motion  to  correct  the  judgment.94 

;  Duncan  v.   De  Witt,   7   Hun.   184. 
3ee   United   Press  v.   Ne*   York   Presa  Co.,  164    N.   V   406    414, 
„,nilX  ,    ,,    ma   Co.  v.  Germania  F.   Ins.  Co.,  138   N.  Y.   252.     bo,  in 
court  of  a,,,-  Ption  in  lower  court  ;  essary 

„.w   York   L.   [na.  Co.  v.  Baker,  38  App.  Div.  417,  56  N.  Y  Supp. 

,t,,,l  v.  Bradner.  39  State  Rep.  5.  10,  15  N.  Y.  Sup,,  64 

3tandard  Trust  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  178  N.  Y. 
407;   Kitching  v.  Brown,  181  N.  Y.  . 

Wilkinson  v.  Tiffany.  4  Abb.  Pr.  98.  101. 

Kraushaar  v.  Meyer,  7 -  N.  Y  602;  Cooper  v.  Cooper,  51  App.  Div. 
595,  64  N.  Y.  Supp.  901. 

N.  Y.  Prac— 190. 
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§  2171.    Necessity. 

The  amount  of  the  costs  of  an  action  must  be  ascertained  by 
taxation  before  they  can  be  inserted  in  the  judgment.944  The 
remedy,  however,  where  the  costs  inserted  have  not  been  taxed 
is  by  motion  to  correct  the  judgment.  The  objection  cannot 
be  taken  on  appeal.945  Motion  costs  need  not  be  taxed  whore 
the  amounts  are  apparent  from  the  terms  of  the  order  though  it 
is  otherwise  if  the  payment  of  disbursements  is  ordered.946 

§  2172.    Who  may  tax. 

The  clerk  must  tax  the  costs,  on  the  application  of  the  party 
entitled  thereto,  except  that  the  court  may  direct  that  inter- 
locutory costs  or  costs  in  a  special  proceeding  be  taxed  by  a 
judge.947  The  taxation  of  costs,  other  than  those  in  an  inter- 
locutory or  special  proceeding,  by  a  judge  at  chambers,  is  a 
nullity.948 

§  2173.     Notice  of  taxation. 

"Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each 
adverse  party,  who  has  appeared  and  is  interested  in  reducing 
the  amount  thereof.  Notice  of  taxation  must  be  served,  not 
less  than  five  days  before  taxation,  unless  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town  where  the  costs  are  to  be  taxed,  in  which  case, 

»«  Code  Civ.  Proc.  §  3262. 

so  See  post,  §  2176. 

946  See  Ward  v.  Ward,  23  Civ.  Proc.  R.  (Browne)  61,  22  N.  Y.  Supp. 
903;  Margulies  v.  Damrosch,  23  Misc.  77,  51  N.  Y.  Supp.  833;  Richard- 
son v.  Thedford,  5  App.  Div.  404,  39  N.  Y.  Supp.  307. 

9"  Code  Civ.  Proc.  §  3262.  An  order  that  costs  "be  regularly  taxed," 
in  the  absence  of  a  direction  that  they  should  be  taxed  by  some  other 
officer,  implies  taxation  by  the  clerk.  Crosley  v.  Cobb,  37  Hun,  271, 
9  Civ.  Proc.  R.  (Browne)  322.  Costs  of  a  term  as  a  condition  of 
postponement  of  a  cause  should  be  taxed  by  the  clerk  and  not  by  the 
court.  O'Loughlin  v.  George  H.  Hammond  &  Co.,  12  Civ.  Proc.  R. 
(Browne)   170. 

»«Lotti  v.  Krakaner,  1  Civ.  Proc.  R.  (McCarty)  312,  note. 
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a  aotice  of  two  days  is  sufficient."948  It  is  no  objection  to  a 
notice  that  it  was  given  before  the  right  to  recover  costs  was 
established,  provided  the  righl  to  such  costs  as  were  noticed 
.i  at  the  date  for  which  the  notice  was  given.990  Where  the 
-is  are  not  taxed  on  the  day  noticed,  a  new  notice  is  neces- 
sary,951  provided  the  opposing  party  appeared  on  the  day  first 
noticed.    <  otherwise  a  new  notice  is  nol  necessary.955 

A  eopy  of  the  bill  of  costs  specifying  the  items,  with  the 
disbursements  stated  in  detail,  musl  be  served  with  the  notice.958 
And  the  better  practice  is  to  serve  the  affidavil  as  to  disburse- 
ments with  the  notice  of  taxation.954 

Form  of  notice. 

[Indorse  on  back  of  bill  ol 

Take  notice,  that  the  within  is  a  copy  of  the  items  of  the  costs  and 
disbursements  in  the  within  action,  and  that  the  same  will  be  adjusted 

by  the  clerk  of  the court,  at  his  office,  in  ,  on  the 

day  0f  p  190—,  at  o"clock,  in  the  forenoon  of  that  day,  and 

the  amount  inserted  in  the  judgment  roll. 


[Date.]  "'"">'  f."r • 

[Address.  I 

[f  the  attorney  for  the  opposing  party  swears  thai  lie  has  re- 
ceived do  notice,  the  attorney  for  the  successful  party  must  put 
in  an  affidavit  definitely  rtating  the  time  and  manner  of 

Notice  of  retaxation.  Th sts  may  also  be  taxed  with- 
out any  notice  being  given.  But  where  they  are  so  taxed,  notice 
of  retaxation  thereof  must  immediately  afterwards  be  given, 
as  prescribed  in  section  3263,  by  the  party  at  whose  instance 

Code  Civ.  Proc.   5   3263.     Double  time  if  service  is  by  mail.     No- 
tice   li  crart    of    New    York    City,    see   Code    Civ.    Proc.    §    3161, 

sub'i 

\.  ,  :      6  Super.  Ct.  (4  Sandf.) 
0.-.1  Bissell  v.  Dayton,  2  How.  Pr.  80;   Morris  v.  Sliter,  2  How.  Pr.  36. 
■••-•-  Cooper  v.  Astor,  1  Johns.  Cas.  32. 

'ode  Civ.  Proc.  §  3263. 
054  Crosley  v.  Cobb,  37  Hun.  271. 

Van  Wyck   v.  Reid,  10  How.  Pr.  366. 
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they  were  taxed,  in  default  whereof  the  court  must,  upon  the 
application  of  a  party  entitled  to  notice,  direct  a  retaxation, 
with  costs  of  the  motion,  to  be  paid  by  the  party  in  default.958 
So  where  the  first  notice  was  insufficient  and  did  not  give  the 
opposing  party  a  fair  opportunity  to  be  heard,  a  retaxation  may 
be  ordered  on  motion.057  The  motion  may.  however,  be  denied 
because  of  laches.958  A  letter  from  attorneys  saying,  "we  now 
propose  to  retax  plaintiff's  costs  in,  etc.,  at,  etc.,"  is  not  suf- 
ficient notice.959  The  order  directing  a  readjustment  should 
not  direct  the  clerk  as  to  his  action  on  such  readjustment,  where 
the  parties  did  not  appear  together  before  the  clerk  on  the  prior 
taxation,  and  submit  the  facts  they  wished  to  present.060 

§  2174.     Affidavit  of  disbursements. 

An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be  al- 
lowed in  any  case  unless  it  is  verified  by  affidavit  and  appears  1<> 
have  been  necessarily  incurred  and  to  be  reasonable  in 
amount.961  Disbursements  can  never  be  taxed  without  an  affi- 
davit that  they  have  been  made  or  incurred.'"-  The  affidavit  is 
usually  made  by  the  attorney  for  the  moving  party.983 

— — Witness  fees.  Witness  fees  cannot  be  allowed  without 
an  affidavit,904  which  must  state  "the  number  of  days  of  his 

956  Code  Civ.  Proc.  §  3264.  A  readjustment  on  notice  cures  the  fail- 
ure to  give  notice  of  taxation.  Dix  v.  Palmer,  3  Code  R.  214,  5  How. 
Pr.  233;  Henry  v.  Bow,  20  How.  Pr.  215. 

957  Murdock  v.  Adams,  10  Hun,  566. 

ass  Penfield  v.  James,  4  Hun,  69   (mem.). 

959  Brown  v.  Ferguson,  2  How.  Pr.  128. 

960  Murdock  v.  Adams,  10  Hun,  566. 

96i  Code  Civ.  Proc.  §  3267.  Where  the  bill  of  costs  presented  was 
verified  as  to  the  necessity  of  the  disbursements,  but  not  as  to  the 
reasonableness  of  the  items,  it  was  competent  for  the  taxing  officer  to 
disallow  items  as  presented,  but  he  had  no  authority  to  reduce  and 
allow  in  accordance  with  his  own  view  as  to  the  proper  charge  for 
printing.     Raff  v.  Koster,  27  Misc.  47,  57  N.  Y.   Supp.  252. 

962  O'Loughlin  v.  George  H.  Hammond  &  Co.,  12  Civ.  Proc.  R. 
(Browne)   171. 

963  That  it  need  not  be  made  by  party  or  attorney,  see  Willink  v. 
Reekie,  19  Wend.  82. 

964  Code  Civ.  Proc.  §  3267;  Durant  v.  Abendroth,  48  Hun,  16,  1  N.  Y. 
Supp.   538. 
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actual  attendance  and.  if  travel  fees  are  charged,  the  distance 
for  which  they  are  allowed."965  The  affidavit  must  state  the 
name  and  residence  of  each  witness,  the  distance  they  re- 
spectively traveled,  and  the  days  they  actually  attended.'""3  It 
must  also  aver  that  the  witnesses  were  material  and  necessary, 
or  that  the  party  believed  them  so,967  but  advice  of  counsel,  as 
to  materiality  of  witnesses,  need  not  be  stated.968  If  witnesses 
called  were  not  sworn,  the  affidavit  must  show  what  was  ex- 
pected to  be  proved  by  them  and  why  they  were  not  railed.969 
If  the  witnesses  do  not  attend  upon  subpoena,  then  their  affi- 
davits that  they  attended  at  the  request  of  the  party,  for  the 
sole  purpose  of  being  witnesses,  and  would  not  otherwise  have 
come  to  the  place  where  the  court  was  held,  should  be  pro- 
duced.970 If  any  witness  is  subpoenaed  at  a  temporary 
dence.  that  fact  should  be  stated.971  If  the  witness  is  a  foreign 
witness,  the  affidavit  must  show  the  distance  from  the  point 

where  persons  coming  from  his  pla< t  residence  to  the  court 

lions.-  by  the  usual  route  usually  enter  the  state.  :-  So  it  should 
be  shown  that  the  party  claiming  the  disbursement  has  paid  the 
fees  or  1 ome  liable  therefor.971    The  affidavit  should  be  made 

Code  Civ.  Proc.  §  ! 

Ehle  v.  Bingham.  4  Hill,  595;  Wheeler  v.  Lozee,  12  How.  Pr.  446. 
An  allowance  for  fees  to  witnesses  will  not  be  made  unless  their  names 
are  specified  in  the  affidavit  of  anendanrp.  La  Farge  v.  Luce,  1 
Wend.  73:  Jones  v.  Van  Ranst,  2  Super.  Ct.  (2  Hall)  530.  An  affidavit 
showing  that  the  witness  who  attended  resided  at  a  specified  distance 
from  the  place  of  trial,  etc.,  is  insufficient.  It  should  state  the  distance 
traveled  by  him  as  a  witness.  Sehermerhorn  v.  Van  Voast,  5  How.  Pr. 
458;    Logan  v.  Thomas,   11    How.   Pr. 

Lozee,   12   How.  Pr.   446.     See,  as  contra,   Wheeler  v. 
Ruckman,   28   Super.  Ct.    (5   Rob.  i    702.     It   is  not   sufficient  to  merely- 
state  that   witnesses  were  necessary.     O'Loughlin   v.   George   H.   Ham- 
mond &  Co..  12  Civ.  Proc.  R.   (Browne)   171. 
i'eck  v.  Powers.   25  Hun.   65    (mem.). 

Etobitzek   v.   Her-r.   3   Civ.   Proc.   R.    (Browne)    15C;    Kohn   v.   Man- 
hattan R.  Co..  8  Misc.  421,  28  N".  Y.  Supp.  663. 
Schmidt.  25  How.  Pr. 
ler  v.  Lozee.  12  How.  Pr.  446. 
Schmidt,  25  How.  Pr.  340. 
lied   v.   Whaler,    17   Civ.    Proc   R.    (Brov  :     7    X.   Y. 

Supp.  74;  Lawson  v.  Hill.  66  Hui  X.  Y.  Supp.  9 
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by  the  party  who  subpoenaed  the  witness,  or,  in  case  of  request, 
by  the  party  who  made  the  request.974 

Charge  for  copy  of  paper.     A  charge  for  a  copy  of  a 

document  or  paper  cannot  be  allowed  without  an  affidavit  stat- 
ing that  it  was  actually  and  necessarily  used  or  was  necessarily 
obtained  for  use.975 

Fees  of  referee.     Where  opposition  is  made,  on  taxation 

of  costs,  to  the  disbursements  for  the  referee's  fees,  the  charge 
should  be  supported  by  affidavit,  The  general  affidavit  of  dis- 
bursements is  not  sufficient.  The  affidavit  of  the  referee  should 
show  the  number  of  days  spent  in  the  business  of  the  reference, 
and  that  they  were  so  spent  necessarily.970 

Form  of  affidavit  to  be  subscribed  to  bill  of  costs. 

To , 

Attorney  for  . 

[Venue.] 


,  being  duly  sworn,  says  that  he  is   the  attorney  for  

herein.  That  the  foregoing  disbursements  have  been  made  for 
services  necessarily  performed  in  said  action,  or  which  may  be  neces- 
sarily made  or  incurred  therein,  on  the  part  of .    That  the  cause 

was  necessarily  on  the  calendar  the  terms  above  named.  That  each 
of  the  persons  earned  in  schedule  A,  hereto  annexed,  which  is  made  a 
part  hereof,  attended  on  the  trial  of  said  action,  pursuant  to  a  sub- 
poena [or  "at  the  special  request  of  this  deponent"],  as  a  witness  for 

,  the  number  of  days  set  opposite  their  names;  that  each  of  said 

persons  resided  the  number  of  miles  set  opposite  their  names,  from 
the  place  of  said  trial;  and  each  of  said  persons,  as  such  witness  as 
aforesaid,  necessarily  traveled  the  number  of  miles  so  set  opposite 
their  names,  in  traveling  to,  and  the  same  distance  in  returning  from, 
the  said  place  of  trial;  and  that  each  of  said  persons  was  a  necessary 

and  material  witness  for  on  the  trial  of  this  action.     That  the 

copies  of  documents  or  papers  as  charged  herein  were  actually  and  nec- 
essarily obtained  for  use.o"? 

[Jurat]  [Signature.] 


9T4  Taaks  v.  Schmidt,  25  How.  Pr.  340. 

9"5  Code  Civ.  Proc.  §  3267. 

o-g  Brown  v.  Windmuller,  36  Super.  Ct.  (4  J.  &  S.)  75;  Ward  v. 
James,  8  Hun,  526.  Compare  Matter  of  Reeves,  25  State  Rep.  457,  6 
N.  Y.  Supp.  450. 

»"  If  part  of  witnesses  were  not  sworn,  show  why  they  were  not 
sworn  and  what  was  proposed  to  be  proved  by  them. 
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Schedule  A.     Witnesses. 

"Witness  fees  at  a  trial  term  commencing  the 
190—. 


day  of 


MILES  FROM  NUMBER  OF    DAYS 

NAMES.  RESIDENCE.  COURT  HOUSE.       MILES  TRAVELED.  ATTENDED. 


[Note.  This  schedule  should  either  be  added  below  the  affidavit  or 
inserted  in  the  bill  of  costs.] 

§  2175.     Certificate  for  costs. 

In  preceding  sections  tin'  necessity  for  a  certificate  of  costs 
in  certain  instances  has  been  considered.978  Such  a  certificate 
is  the  <»nly  competent  evidence  as  to  the  matter,  before  tin-  tax- 
ing officer,  where,  upon  the  trial  of  an  action,  the  title  to  real 
property  comes  in  question,  or  any  fad  appears  whereby  either 

party  becomes  entitled  to  costs,  or  to  the  increased  costs  s] i- 

fied  in  Bection  3258  of  the  Code.  In  such  ease  the  judge  pre- 
siding at  the  trial,  or  the  referee,  is  required,  upon  the  applica- 
tion of  the  party  to  be  benefited  thereby,  either  before  or  after 
the  verdict,  report,  or  decision  is  rendered,  to  make  a  certifi- 
cate, stating  the  fact.978     The  certificate  is Lusive  apon  the 

taxing  officer,  and  is  nol  Buch  an  intermediate  order  as,  when 
specified  in  the  notice  of  appeal  from  the  judgment,  is  brought 
up  for  review,  hut  if  such  certificate  be  improperly  granted  it 
may  be  s»-t  aside  on  motion  for  thai  purp<  The  objection 

thai  no  certificate  was  obtained  cannol  be  firsl  urged  on  an 
appeal  from  the  judgment  since  a  motion  should  have  been 
made  in  the  trial  courl  to  strike  the  costs  from  the  judgment  if 
the  righl  to  costs  depends  on  such  a  certificate.981 


3ee  ante,   S3  2085,  2091,  2092,  2100,  2109.     Certificate  not  required 

where  costs  are  refused  because  claim   sued   on   was  not    presented  to 
officer  of  municipal  corporation.     Baine  v.  Rochester,  85  N.  Y.  523. 
I  lode  Civ.  Proc.  §  3248. 

Cooley  v.  Cummings,  17  Civ.   Proc.   R.    (Browne)    L45,  56  Super. 
(24  .1    A  9  I  521,   t  X.  V.  Supp.  530. 
08i  Cunningham    v.    Hewitt,    S4    App.    Div.    114,    118.    81    N.    Y.    Supp. 
1102. 


3032  COSTS.  g  217*. 

Art.  yi.     Taxation. 


Form  of  certificate. 

[Title  of  cause.] 

!- .  presiding  judge  at  the  trial  of  the  above-entitled  action,  do 

hereby  certify  .  [Signature.] 

[Date.] 

§  2176.     Procedure. 

The  bill  of  costs  with  an  affidavit  of  disbursements  having 
been  served  with  the  notice  of  taxation,  it  is  incumbent  on  the 
opposing  party  or  parties  to  attend  before  the  taxing  officer  on 
the  day  fixed  to  present  any  objections  they  may  have  to  the 
items  as  included  in  the  bill  of  costs. 

■ Objections  to  items.     Parties  having  objections  to  make 

must  appear  before  the  clerk  at  the  time  fixed  for  the  taxa- 
tion.082 But  the  allowance  of  an  improper  item,  if  not  objected 
to  on  the  taxation,  though  not  ground  for  retaxation,  will  nev- 
ertheless be  deducted,  on  application  for  a  retaxation.983  So 
where  the  notice  of  taxation  of  costs,  served  on  an  attorney  re-' 
siding  at  a  distance,  though  technically  regular,  is  so  short  that 
the  attorney  serving  it  has  reason  to  believe  the  other  will  be 
unable  to  attend  upon  the  taxation,  the  attorney  served  should 
not  be  held  concluded  by  his  failure  to  appear,  but  the  taxation 
should  be  reviewed  in  the  same  manner  as  if  the  attorney  had, 
in  fact,  appeared  and  made  all  proper  objections.984  Affidavits 
are  admissible  in  behalf  of  the  opposing  party,985  or  he  may 
make  oral  objections.    The  objections  must  be  specific.986 

—-Powers  and  duties  of  taxing  officer.  "An  officer,  au- 
thorized to  tax  costs  in  an  action  or  a  special  proceeding  must. 
whether  the  taxation  is  opposed,  or  not,  examine  the  bills  pre- 
sented to  him  for  taxation,  must  satisfy  himself  that  all  the 
items  allowed  by  him  are  correct  and  legal,  and  must  strike  out 
all  charges  for  fees,  other  than  the  prospective  charges  express- 
ly allowed  by  law,  where  it  does  not  appear  that  the  services, 

932  Hinckley  v.  Boardman,  3  Caines,  134. 
os3  Pentz  v.  Hawley,  2  Barb.  Ch.  552. 

os4  Goodyear  v.   Baird,   11  How.   Pr.   377;    Lotti   v.   Krakaner,   1   Civ. 
Proc.  R.   (McCarty)    312,  note. 
»85  Crosley  v.  Cobb,  37  Hun,  271. 
os6  People  v.  Lewis,  28  How.  Pr.  159,  161. 
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for  which  they  are  charged,  were  necessarily  performed. 
The  clerk  should  reject  a  charge  if  he  has  doubts  as  to  its  cor- 
rectness, whether  or  not  the  item  is  objected  to.98s    Inasmuch 

is  duties  are  ministerial,  he  must  obey  the  orders  and  direc- 
tions of  the  court.0-9     Thus,  the  clerk  should  refuse  to  tax  the 

-  where  th rart  has  dismissed  an  action  without  costs.99( 

The  propriety  of  the  allowance  of  any  costs  whatever  cannot  be 
considered."        The   Code   provides  that  in  a  case  where  the 

s  are  in  the  discretion  of  th >urt,  the  report  or  decision,  or 

the  direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  Bpecify  which  party  or  parties  are  en- 
titled to  costs:  but  the  amount  of  thi  must  be  ascertained 
by  taxation  -  i  the  clerk  cannot  refuse  to  tax  costs,  on 
entering  judgment  on  a  referee's  report,  on  the  ground  that  it 

was  not  regularly  obtained,  sn such  question  is  to  1"'  passed 

on  by  the  court.9"  Where  several  defendants  claim  separate 
hills  of  costs,  the  clerk  cannot  refuse  to  tax  separate  bills  since 

the  right  thereto  is  a  question  for  th urt.9M    But,  in  such  a 

»f  .all  must  be  taxed  at  the  same  time.*98    The  du- 
-  of  the  clerk  in  taxing  an  additional  allowance  have  already 

Delcomyn   v.    Chamberlain,  48  How.   Pr. 

Rogers   ■•    R   [   n    2  Paige, 

3  hum    v.    Ri      •  "roc.    R.    i  Bro  3    N.   Y. 

Supp.  512;  HIte  v.  Chittenden,  I  X.  Y.  Leg.  Obs.  360.  Where  an  order 
confirming  a  referee's  report  in  favor  of  defendants  directs  "that  the 
defendant  have  Judgment  for  costs  and  disbursements  of  this  action 
linst  the  plaintiff,''  it  is  not  error  for  the  clerk  to  tax  costs  as  in 
an  action,  as  the  order  is  his  guide;  if  costs  should  have  been  taxed 
as  in  a  special  proceeding,  the  remedy  is  by  appeal  from  the  order, 
and  not  by  motion  to  set  aside  the  taxation.  Hearn  v.  Sullivan,  13 
Abb.  X.  C.  37L 

I  Hcott    v.  Maclean,  11  Hun,  394. 

Wehle  v.  Bowery  Saw  Bank.  40  Super.  Ct.  (8  J.  &  S.)  161; 
Train  \  on,  11    App.  Div.   627,    12   X.   V.  Supp.  1133;    Manhattan 

R.  Co.  v.  Youmans,  81  Hun,  82.  30  X.  Y.  Supp.  5( 

Code  Civ.  Pro. 

Ballon  v.  Parsons.  07  Barb.  19,  52  How.  Pr.  164. 

Williams  v.  Cassady,  22  Hun.  180.  Compare,  as  contra,  Have  v. 
Robertson,  38  Super.  Ct.  (6  J.  &  S.  > 

Tenbroeck  v.  Paige,  0  Hill.  - 
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been  considered.996  The  affidavits  used  should  be  marked,  and 
the  objections  properly  noted  by  the  clerk,  so  that  his  adjudi- 
cation may  be  reviewed  in  case  of  an  appeal  from  his  taxa- 
tion.997 If  the  clerk  refuses  to  tax  the  costs,  a  motion  may  be 
made  at  special  term  to  compel  him  to  do  so.998 

The  power  of  the  clerk  to  tax  costs  is  exhausted  upon  the 
first  application,  and  if  the  papers  thereupon  are  defective,  he 
cannot  entertain  a  second  application  to  tax  the  costs  without 
a  special  order  of  the  court,  which  order  should  be  granted 
upon  notice.999  So  where  judgment  is  entered  by  the  attorney 
of  some  of  defendants  in  favor  of  them  all  but  with  costs  taxed 
in  favor  of  all  the  defendants,  the  remedy  of  another  defend- 
ant not  represented  by  such  attorney,  who  objects  to  the  luxa- 
tion of  costs,  is  to  have  the  judgment  corrected  and  then  to  tax 
his  costs  and  enter  a  proper  judgment,  and  an  order  for  an  addi- 
tional taxation  is  improper.1000 

Inserting  costs  in  judgment.     The  clerk  must  insert,  in 

the  judgment  or  final  order,  the  amount  of  the  costs,  as 
taxed,1001  provided  the  right  to  costs  exists  .by  statute  or  is 
given  by  verdict,  decision,  or  report.1002  The  clerk  may  enter 
judgments  with  blanks  for  the  costs,  and  insert  them  afterwards 
when  they  have  been  taxed.1003  If  costs  are  inserted  in  the 
judgment  without  taxation,  the  remedy  is  by  motion  to  correct 
the  judgment.1004 

§  2177.     Retaxation  and  review  of  taxation. 

Error  in  adjusting  the  costs  is  not  ground  for  setting  aside 

99c  See  ante,  §  2170. 

so- Lotti  v.  Krakaner,  1  Civ.  Proc.  R.   (McCarty)   312,  note. 
99sciaflin  v.  Davidson,  53  Super.  Ct.   (21  J.  &  S.)   122. 
999Larkin  v.  Steele,  25  Hun,  254;  Talcott  v.  Wabash  R.  Co.,  90  N.  Y. 
Supp.    1037. 

iooo  Hauselt  v.  Bonner,  25  State  Rep.  36,  6  N.  Y.  Supp.  282. 
iooi  Code  Civ.  Proc.  §  3262.     See,  also.  Id.  §  1231. 

1002  Bailey  v.  Stone,  41  How.  Pr.  346,  348. 

1003  Cotes  v.  Smith,  29  How.  Pr.  326. 

ioo4Hecla  Consol.  Gold  Min.  Co.  v.  O'Neill,  67  Hun,  67,  51  State  Rep. 
436,  23  Civ.  Proc.  R.   (Browne)   143,  22  N.  Y.  Supp.  130. 
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the  judgment.1005  So  a  party  cannot  withdraw  a  bill  and  notice 
it  for  taxation  before  another  taxing  officer  because  ^satisfied 
with  the  first  officer's  decision  as  to  some  of  the  items.  "■  me 
remedy  of  the  party  dissatisfied  is  to  apply  to  the  court  at  spe- 
cial term  for  a  retaxation.  Tins  motion  may  be  mad.  pursuant 
either  to  section  3264  or  section  3265  of  the  Code. 

Section  3264  provides  that  the  court  may,  in  its  discretion 
(ill  th„  application  of  a  party  interested,  direct  a  relaxation  of 
costs  at  any  time.100'  Any  -party  interested"  may  apply. 
Thus  a  junior  attaching  creditor  may  apply  for  a  readjustment 
of  costs  in  a  r.m.r  attachment  suit.1008  So  the  costs  upon  a 
recovery  in  ejectmenl  by  the  Lessor  against  a  tenant  under  a 
perpetual  Lease  after  default  in  payment  of  rent  may  be  re- 
taxed  upon  the  application  of  a  mortgag £  the  leasehold  who 

ks  to  redeem  upon  paymenl  of  back  rent  and  cos  I  -'- 

der  this  section  the  court  may  order  retaxation  of  costs  at  any 
time  although  no  appeal  was  taken  from  the  taxation  by  the 
clerk,  disallowing  the  items  claimed.  Bu1  plaintiffs  inad- 

vertence m  omittmg  to  claim  as  greal  an  allowance  as  he  might 

be  entitled  to  is  not  ground  for  asking  retaxatio 

Section  3265  of  the  Code  provides  that  "a  taxation  or  retaxa- 
tion may  be  reviewed  by  the  court,  on  a  . notion  for  a  new  taxa- 
tion ••  This  motion  is  in  the  nature  of  an  appeal  Iron,  the  tax- 
ation by  the  taxing  officer.10"  The  court,  a1  special  term,  acts 
as  an  appellate  tribunal. 

I,,  ease  more  than  one  hill  of  costs  is  taxed  where  there  are 
several  defendants,  tin-  party  charged  therewith  may  move  at 

8] ial   term   lor  a   retaxation  and  that   one  hill   ho  stricken 

out.1018 

iocs-roll  v.  Thomas.  15  How.  Pr.  315;   Watson  v.  Gardiner,  50  N.  Y. 

671. 

Hall  v.  Sherwood,  2  Wend.  252. 

1007  Code  Civ.  Proc.  §  3 

loos  Goodman  v.  Guthman,  2  Wkly.  Dig.  338. 

loooKeeler  v.  Keeler,  102  X.  Y.  30. 

ioio  Cohn  v.  Husson,  13  Daly,  334. 

ion  Matthews  v.   Maison.  3  Civ.   Proe.   R.    (Browne)    157. 

Andrews  v.  Cross.   17  Abb.   N.   C 

Delaware,   L.  &  W.   P.  Co.   v.   Burkard,    10   Hun.   625,   winch  re- 
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If  the  costs  as  taxed  are  deemed  fraudulent  and  excessive 
the  remedy  is  not  by  an  action  but  by  a  motion.1014 

■ Time  for  motion.     The  motion  should  be  made  promptly 

after  the  taxation  as  the  motion  may  be  denied  for  laches.1015 
The  motion  must  be  made  not  only  before  the  costs,  as  taxed, 
are  paid,1010  but  also  before  a  judgment  containing  the  costs  is 
entered  by  the  moving'  party.1"17  The  fact  that  the  moving- 
party  perfects  an  appeal  does  not  waive  his  right  to  move,1018 
especially  where  the  appeal  is  taken  at  a  time  when  the  appel- 
lant supposed  the  clerk  was  holding  the  matter  of  taxation  of 
costs  under  advisement.1019 

Motion  papers  and  scope  of  review.     Inasmuch  as  the 

proceeding  is  in  the  nature  of  an  appeal,  only  the  papers  used 
before  the  clerk  can  be  considered.1020  It  follows  that  new  ob- 
jections cannot  be  first  urged  on  the  motion  to  retax.1021  The 
use  of  other  papers  is  improper  except  in  so  far  ;is  necessary 
to  show  the  clerk's  action.1022  Thus  when  the  objections  to 
the  items  of  the  bill  are  made  orally,  before  the  taxing  officer, 
the  adverse  party,  upon  an  application  for  retaxation.  should 
state,  in  an  affidavit,  what  took  place  on  the  taxation,  and  serve 
a  copy  of  the  affidavit  upon  the  adverse  party,  with  notice  of 

views  the  cases.  See,  also,  Wolf  v.  Di  Lorenzo,  22  Misc.  323,  326,  49 
N.  Y.  Supp.  191. 

1014  New  York  City  v.  Cornell,  9  Hun,  215. 

1015  Guckenheimer  v.  Angevine,  16  Hun,  453;  Penfield  v.  James,  4 
Hun,  69. 

loiecollomb  v.  Caldwell,  5  How.  Pr.  336,  1  Code  R.  (N.  S.)  41; 
Schermerhorn  v.  Van  Voast,  5  How.  Pr.  458. 

loir  Burrows  v.  Butler,  38  Hun,  121. 

wis  McDermott  v.  Yvelin,  103  App.  Div.  418,  92  N.  Y.  Supp.  1088;  over- 
ruling Guckenheimer  v.  Angevine,  16  Hun,  453;  Sleeman  v.  Hotchkiss, 
45  State  Rep.  749,  18  N.  Y.  Supp.  533. 

ioi9  Le  Rory  v.  Browne,  54  Hun,  584,  18  Civ.  Proc.  R.  (Browne)  125, 
8  N.  Y.  Supp.  82, 

1020  Remington  Paper  Co.  v.  O'Brien,  18  Wkly.  Dig.  209;  Varnum  v. 
Wheeler,  9  Civ.  Proc.  R.  (Browne)  421;  Evans  v.  Silbermann,  7  App. 
Div.  139,  40  N.  Y.  Supp.  298. 

1021  Cuyler  v.   Coats,  10  How.  Pr.  141. 

1022  Lyman  v.  Young  Men's  Cosmopolitan  Club,  38  App.  Div.  220,  56 
N.  Y.  Supp.  712;  People  v.  Oakes,  1  How.  Pr.  195. 
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the  motion  for  retaxation.10-"  The  affidavit  in  support  of  the 
appeal  should  show  that  the  allowance  of  such  items  as  are 
objected  to  was  opposed  before  the  clerk  and  that  they  were 
allowed  under  objection.1""4  An  affidavit  for  retaxation,  as  to 
items  not  provided  lot-  in  the  fee  bill,  need  only  show  they  were 
objected  to  before  the  taxing  officer.  As  to  other  items,  it 
should  state  the  grounds  of  objection.101'3  The  bill  of  costs 
should  be  before  the  court,  with  tin-  items  objected  to,  and  the 
exceptions  to  the  rulings  of  the  clerk.1026  The  moving  party 
need  qoI  serve  copies  of  tie'  papers  used  before  the  clerk,  but 
where  there  is  a  dispute  as  to  what  papers  were  so  used,  the 
moving  party  should  obtain  and  presenl  a  certificate  of  the 
clerk  showing  fully  whal  papers  <>v  records  were  used,  ami 
should  then  produce  in  court  the  original  papers  or  certified 
copies  thereof.1027  Where,  however,  on  retaxation.  the  court 
believes  the  taxation  erroneous,  they  can  refer  to  a  new  affi- 
davit for  the  purpose  of  ascertaining  whether  there  were  any 
mw  facts  by  reason  of  which  a  readjustment  should  properly 

be  ordered   before  tl lerk   instead  of  correcting  the  errors 

themselves.1028 

The  question  as  to  the  right  to  costs  cannot  he  reviewed  since 
the  remedy  is  by  appeal  from  the  judgment.1 

— - — Order.  The  order,  made  upon  a  motion  for  ;i  new  taxa- 
tion, may  allow  or  disallow  any  item,  objected  to  before  the 
taxing  officer,  in  which  case,  it  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  spe- 
cifying the  grounds  or  the  proof,  upon  which  the  item  may  be 

L028  Webb  v.  Crosby,  11  Paige,  193. 

i"-»Lotti  v.  Krakauer,  1  City  Ct.  R.  60,  1  Civ.  Proc.  R.  (McCarty) 
.'Ml',  note.  On  an  appeal  from  taxation,  the  appellant  must  show,  by 
affidavit,  that  it  was  opposed,  and  the  items  objected  to  were  taxed 
under  objection.  To  state  in  the  notice  of  motion  the  items,  and 
grounds  of  objection,  will  not  suffice.  People  v.  Oakes,  1  How.  Pr. 
195. 

1025  Wilder  v.  Wheeler,  1  How.  Pr.  136. 

i"-'Comly   v.   New  York  City,  1   Civ.  Proc.  R.    (McCarty)    306. 

1027  Ferguson  v.  Wooley,  9  Civ.  Proc.  R.   (Browne)   236. 

1028  Shultz  v.  Whitney,  9  Abb.  Pr.  71.  17  How.  Pr.  471. 

1029  Schum  v.  Rochester,  16  Civ.  Proc.  R.  (Browne)  218,  3  N.  Y. 
Supp.  512.  But  see,  as  contra,  Taylor  v.  Wright,  22  Misc.  368,  50  N. 
Y.  Supp.  305. 
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allowed  or  disallowed  by  him.1030    When  the  objection  presents 
a  question  of  law,  the  special  term  should  allow  or  disallow 
the  item  instead  of  ordering  a  new  taxation  before  the  clerk. 
When  the  objection  presents  a  question  of  fact,  the  special  term 
may  determine  it,  and  allow  or  disallow  the  item,  or  it  may 
direct  a  new  taxation  before  the  clerk,  specifying  the  grounds 
or  the  proof  upon  which  the  item  may  be  allowed  or  disal- 
lowed.10-1   Where  a  taxation  of  costs  in  favor  of  plaintiff  is  set 
aside  by  the  special  term,  the  court  should  not  adjust  the  costs 
but  should  send  the  matter  back  to  the  clerk  with  a  direction  to 
retax  on  notice,  where  defendants  have  not  been  heard  before 
the  taxing  officer  on  the  items  of  the  bill.1032    Where  the  only 
papers  before  the  court  are  the  bill  of  costs  and  the  affidavit  of 
the  necessity  of  the  disbursements,  without  any  facts  challen- 
ging the  verity  of  the  affidavit  or  showing  that  the  disburse- 
ment was  not  necessary,  the  court  cannot  strike  out  a  disburse- 
ment which  may  have  been  necessary.1033     When  both  parties 
appear,  the  court  may  not  only  set  aside  the  taxation  but  va- 
cate the  judgment  entered  for  the  costs,  although  this  relief 
be  not  asked  for  in  the  notice  of  motion,  as  it  is  incidental  to  the 
vacating  of  the  taxation.1034     The   allowance  of  a  small  dis- 
bursement which  was  technically  unnecessary  but  incurred  in 
good  faith  will  not  be  interfered  with.1035    Where  an  item  ob- 
jected to  is  disallowed  because  of  the  insufficiency  of  the  affi- 
davit in  support  thereof,  leave  to  supply  the  defects  in  the 
affidavit  will  not  be  granted  unless  an  excuse  is  shown  for  the 
failure  to  present  the  necessary  proof  on  the  first  taxation.1036 
The  party  applying  for  a  retaxation  should  be  charged  with 
costs  if  he  does  not  succeed  in  obtaining  a  retaxation  as  to  any 
of  the  items  objected  to  before  the  taxing  officer.1037     If  the 
moving  party  succeeds  only  as  to  a  part  of  the  items  as  to 

1020  Code  Civ.  Proc.  §  3265. 

1031  Crosley  v.  Cobb,  37  Hun,  271. 

io32Adolpb  v.  De  Cen,  13  Civ.  Proc.  R.   (Browne)   5. 

1033  Cutter  v.  Morris,  7  State  Rep.  426,  26  Wkly.  Dig.  254. 

1034  Jones  v.  Cook,  11  Hun,  230. 

1035  People  v.  Colborne,  20  How.  Pr.  378. 
io36  Ball  v.  Sprague,  23  How.  Pr.  241. 
103-  Pentz  v.  Hawley,  2  Barb.  Ch.  552. 
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which  he  sought  a  retaxation,  neither  party  should  be  award- 
ed costs.1038     The  order  is  appealable.1039 

Effect  on  judgment  of  retaxation.     A  retaxation  of  costs 

does  not  affect  the  judgment  for  costs  taxed  without  notice,  and 
it  cannot  be  modified  by  deducting  the  sums  disallowed,  but 
they  are  to  be  credited  on  the  execution  when  issued.1040  The 
Code  provides  that  "any  sum,  deducted  on  a  retaxation,  must 
be  credited  upon  the  execution,  or  other  mandate  issued  to 
enforce  the  judgment."1041  It  follows  that  the  service  of  a 
copy  of  the  judgment  and  notice  of  its  entry  before  readjust- 
ment of  costs  is  effectual  to  limit  the  defendant's  time  to  ap- 
peal,  though  the  costs  are  afterwards  readjusted.1042 

Procedure  on  new  taxation.     On  a  new  taxation  before 

the  clerk,  the  parties  retry  the  questions  of  fact  without  being 
confined  to  the  evidence  firsl   presented.1043 

§  2178.     Collateral  attack. 

The  taxation  of  costs  is  a  judicial  proceeding  which  cannot 
be  impeached  collaterally  if  the  taxing  officer  had  jurisdic- 
tion.1044 

ART.   VII.     COLLECTION. 

§  2179.     General  considerations. 

As  stated  in  a  preceding  chapter,  there  is  ordinarily  only 
one  judgment  to  be  entered  in  an  action,  and  if  money  dam- 
ages are  recovered^  th sis  become  merged  in  the  judgment 

and  are  collect  Lble  as  a  part  thereof.  A  discharge  in  bankruptcy 
discharges  the  costs.1 

§  2180.     Execution  against  property. 

A  judgment  for  damages  and  costs  is  an  entirety  so  that  the 
costs  may  be  collected  by  an  execution  against  property,  as  a 
part  of  the  judgment. 

1038  Otis  v.  Forman,  1  Barb.  Ch.  30,  32. 

loaosiuyter  v.  Smith,  15  Super.  Ct.   (2  Bosw.)   673,  678. 

1040  Hewitt  v.  City  Mills,  136  N.  Y.  211;  Baker  v.  Codding,  3  Misc. 
512,  52  State  Rep.  416,  23  N.  Y.  Supp.  5. 

1041  Code  Civ.  Proc.  §  3264. 

1042  Hewitt  v.  City  Mills.  136  N.  Y.  211. 
1048  Crosley  v.  Cobb,  37  Hun,  271. 

1044  Brady  v.  City  of  New  York,  3  Super.  Ct.    (1  Sandf.)    569,  5S2. 
i'-'4.-.  Clark  v.  Rowling,  3  N.  Y.    (3  Comst.)   216. 
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Motion  costs.     Where  costs  of  a  motion  directed  to  be 


paid  are  not  paid  within  the  time  fixed  for  that  purpose  by 
the  order,  or,  if  no  time  is  fixed,  within  ten  days  after  a  service 
of  a  copy  of  the  order,  an  execution  against  the  personal  prop- 
erty only  of  the  party  required  to  pay  them  may  be  issued  by 
any  party  or  person  to  whom  the  said  costs  is  made  payable  by 
said  order,  or  in  case  permission  of  the  court  shall  first  be  ob- 
tained, by  any  party  or  person  having  an  interest  in  compelling 
payment  thereof,  which  execution  shall  be  in  the  same  form,  as 
nearly  as  may  be,  as  an  execution  on  a  judgment,  omitting  the 
recitals  and  directions  relating  to  real  property.1040  This  Code 
provision  does  not  apply  to  interlocutory  costs,  on  a  demurrer, 
awarded  as  prescribed  in  section  3232  of  the  Code,  where  other 
issues  remain  to  be  tried.1047  Costs  of  an  appeal  are  costs  of 
a  motion  within  this  Code  section,1048  but  costs  of  an  applica- 
tion for  judgment  on  the  pleadings  are  not  costs  of  a  mo- 
tion,1049 nor  are  costs  of  a  motion  in  a  special  proceeding  such 
as  supplementary  proceedings.1050  If  the  order  is  served  by 
mail,  twenty  days  are  allowed.1051 

£  2181.     Execution  against  person. 

A  person  shall  not  be  arrested  or  imprisoned,  for  the  non- 
payment of  costs,  awarded  otherwise  than  by  a  final  judgment 
or  by  a  final  order  made  in  a  special  proceeding  instituted  by 
state  writ,  except  where  an  attorney,  counsellor,  or  other  officer 
of  the  court,  is  ordered  to  pay  costs  for  misconduct  as  such,  or 
a  witness  is  ordered  to  pay  costs  on  an  attachment  for  nonat- 
tendance.1052 

1046  Code  Civ.  Proc.  §  779.  Form  of  execution  on  judgment,  see  post, 
§§  2217-2226.  Stay  of  proceedings  until  payment  of  motion  costs,  see 
vol.  2,  p.  1915. 

104- Cassavoy  v.  Pattison,  101  App.  Div.  128,  construing  Code  Civ. 
Proc.  §  3233. 

io4s  Mclntyre  v.  German  Sav.  Bank,  59  Hun,  536,  13  N.  Y.  Supp.  674. 

1049  Wesley  v.  Bennett,  6  Abb.  Pr.  12. 

loso  Valiente  v.  Bryan,  65  How.   Pr.  203. 

losi  Wellman  v.  Frost,  38  Hun,  389. 

loss  Code  Civ.  Proc.  §  15.  What  constitutes  misconduct  of  attorney, 
see  Mack  v.  Cohn,  15  Wkly.  Dig.  136;  Matter  of  Kelly,  62  N.  Y.  198. 
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It'  tlic  action  is  one  in  which  plaintiff  is  entitled  to  a  body 
execution,  he  may  issue  it  to  recover  the  costs  included  in  the 
judgment  in  the  action  though  the  judgment  does  not  award 
any  damages.1033  So  defendant  may  collect  his  judgment  for 
costs  by  a  hotly  execution  if  the  action  is  one  in  which  plaintiff 
would  have  been  entitled  to  one  to  enforce  his  judgment  had  he 
been  successful.1"  '  And  a  body  execution  may  be  issued 
againsl  plaintiff  though  he  is  defeated  on  a  technicality.1053  So 
if  plaintiff's  recovery  is  qoI  sufficient  in  amount  to  carry  costs 
and  the  costs  which  defendant  is  entitled  to  exceed  the  amount 
of  plaintiff's  recovery,  the  balance  may  be  collected  by  a  body 
execution  againsl  plaintiff,  if  the  action  is  one  in  which  such 
an   execution   may   issue.1058 

§  2182.     Supplementary  proceedings. 

Supplementary  proceedings  may  he  maintained  on  a  judg- 
ment for  costs  only  if  the  judgmenl  is  for  twenty-five  dollars 
or  more.3 

§  2183.     Contempt  proceedings. 

If  an  execution  cannot  issue  to  colled  the  costs,  contempl 
proceedings  are  proper.  Section  2268  of  the  Code  which  pro- 
vides for  the  punishment  by  contempt  pr sdings  of  one  who 

neglects  or  refuses  to  obey  an  order  of  courl  requiring  the 
payment  of  costs  is  qualified  by  the  further  Code  provision 
that  contempl  proceedings  are  proper  only  where  an  execution 
cannot  be  awarded  for  the  collection  of  the  sum.1058  Motion 
costs  cannol  ordinarily  be  enforced  by  contempt  proceedings.1"'0 
But  where  the  costs  are  a  mere   incident  to  the  matter  before 

'"■•••Smith  v.  Duffy,  37  Hun,  506;  followed  in  Finkemaur  v.  Demp- 
sey,  8  Civ.  Proc.  R.    (Browne)   418. 

1054  Baffler  v.  H^ft.  86  A.pp.  Div.  284,  83  N.  Y.  Supp.  763;  Kloppenberg 
v.  Neefus,  6  Super.  Ct.  (4  Sandf.)  655;  Parker  v.  Speer,  16  Wkly.  Dig. 
417.  49  Super.  Ct.  (17  J.  &  S.  |    1. 

iocs  Parker  v.  Spear.  62,  How.  Pr.  394. 

lose  Philbrook   v.   Kellogs.    21    Hun,    238. 

1067  Davis  v.  Herrig,  65  How.  Pr.  290;  Matter  of  Sirrett,  25  Misc.  89, 
r.  4  X.  Y.  Supp.  666. 

1058  Matter  of  Hess,  48  Hun,  586.  1  N.  Y.  Supp.  811. 

i"-'-'  Forstman   v.   Schulting,  4   State  Rep.  463. 

N.  Y    Prac— 191. 
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the  court  and  are  simply  a  part  of  the  sum  ordered  or  adjudged 
by  the  court  to  be  paid,  the  failure  to  pay  such  costs  may  be 
punished  by  contempt  proceedings  although  they  might  have 
been  collected  by  execution.1060  Costs  awarded  in  a  judgment  in 
an  action  for  a  divorce  cannot  be  collected  by  contempt  pro- 
ceedings,1001 but  alimony  and  counsel  fees  may  be  collected  by 
such  proceedings.1062  The  provisions  of  section  2007  of  the 
Code  authorizing  the  court  to  enforce  by  contempt  proceedings 
payment  of  costs  awarded  in  special  proceedings  instituted  by 
state  writ  are  permissive  only  and  confer  upon  the  court  a 
discretionary  power  which  the  successful  party  in  such  a  liti- 
gation may  properly  invoke,  but  which  the  court  is  at  liberty 
to  exercise  or  not,  according  to  the  facts  of  the  case,  and  par- 
ticularly with  reference  to  the  ability  of  the  defeated  party  to 
pay  costs  awarded  against  him.1063  It  has  already  been  noticed 
that  where  a  third  person  not  a  party  has  been  adjudged  liable 
for  the  costs,  the  collection  thereof  may  be  enforced  against 
him  by  contempt  proceedings.1064 

§  2184.     Mandamus. 

If  costs  have  been  awarded  against  a  municipality,  manda- 
mus lies  to  compel  the  municipality  to  provide  for  the  payment 
thereof.1065 

§  2185.    Stay  of  proceedings. 

The  stay  of  proceedings  until  the  costs  of  a  motion1006  or  of  >\ 

loeo  Holton  v.  Robinson,  59  App.  Div.  45,  51,  69  N.  Y.  Supp.  33. 

looi  Weill  v.  Weill,  18  Civ.  Proc.  R.  (Browne)  241,  10  N.  Y.  Supp. 
627;  Jacquin  v.  Jacquin,  36  Hun,  378.  Contra,  Cockefair  v.  Cockefair, 
23  Abb.  N.  C.   219,  7  N.  Y.   Supp.   170. 

1062  Flor  v.  Flor,  73  App.  Div.  262,  76  N.  Y.  Supp.  813;  Mercer  v. 
Mercer,  73  Hun,  192,  25  N.  Y.  Supp.  867. 

1063  People  v.  Masonic  Guild  &  Mut.  Ben.  Ass'n,  22  Civ.  Proc.  R. 
(Browne)    74,  18  N.  Y.  Supp.  806. 

io64  See  ante,  §  2106,  p.  2948. 

loer,  People  v.  Board  of  Education,  26  App.  Div.  208,  49  N.  Y.  Supp. 
915;  People  v.  Fulton  County  Sup'rs,  70  Hun,  560,  24  N.  Y.  Supp.  397. 
1066  Volume  2,  p.  1915. 
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former  action  between  the  same  parties1067  are  paid  has  been 
considered  in  a  preceding  volume. 

§  2186.     Payment  of  costs  awarded  against  the  state. 

Where  costs  are  awarded  against  the  people  of  the  state,  in 
an  action  or  a  special  proceeding  brought,  by  a  public  officer, 
pursuant  to  any  provision  of  law,  and  the  proceedings  have  not 
been  stayed  by  appeal  or  otherwise,  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs, 
out  of  any  money  in  the  treasury,  appropriated  for  that  pur- 
pose, upon  the  production  to  him  of  an  exemplified  copy  of  the 
judgment  or  order  awarding  the  costs,  and,  where  the  amount 
is  not  fixed  thereby,  of  a  taxed  bill  of  costs,  accompanied,  in 
either  case,  with  a  certificate  of  the  attorney-general,  to  the 
effect  that  the  action  or  special  proceeding  was  brought  pur- 
suant to  law.  The  fees  of  the  clerk  for  the  exemplified  copy 
must  be  certified  thereupon  by  him,  and  included  in  the  war- 
rant.1068 

:<  2187.     Collection  of  costs  against  a  corporation. 

Where  final  judgment  in  an  action  in  behalf  of  the  people, 
as  authorized  in  title  one  of  chapter  sixteen  of  the  Code,  is 
rendered  against  a  corporation,  or  persons  claiming  to  be  a 
corporation,  the  court  may  direct  the  costs  to  be  collected  by 
execution  against  any  of  the  persons  claiming  to  be  a  corpora- 
tion, or  by  warrant  of  attachment,  or  other  process,  against  the 
person  of  any  director  or  other  officer  of  the  corporation.1069 

§  2188.     Set  off  of  costs. 

If  one  party  recovers  judgment  and  the  other  party  is  en- 
titled to  costs,  the  smaller  sum  is  deducted  from  the  larger  and 
judgment  entered  for  the  balance.1070    So  where  both  plaintiff 

iogt  Volume  2,  pp.  1912-1915. 

iocs  Code  Civ.  Proc.  §  3241. 

io69  Code  Civ.  Proc.  §  1987. 

io7o  Johnson  v.  Farrell,  10  Abb.  Pr.  384;   Bulkley  v.  Back,  54  Super 
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and  defendant  are  entitled  to  a  bill  of  costs,  defendant's  may 
be  set  off  against  plaintiff's.1071  And  judgments  for  costs  in 
different  suits,  between  the  same  parties,  may  be  set  off  on  mo- 
tion.1072 

The  Code  provides  that  where  motion  costs  have  not  been 
collected  when  final  judgment  is  entered,  they  may  be  set  off 
against  costs  awarded  to  the  adverse  party.1073  Costs  on  a  ref- 
erence ordered  under  section  1015  are  motion  costs  which  may 
be  set  off  pursuant  to  this  provision.1074  Motion  costs  cannot, 
however,  be  set  off  against  a  judgment  while  an  appeal  is  pend- 
ing therefrom.1075  And  a  defendant,  who,  upon  determination 
of  a  demurrer  in  his  favor,  has  been  awarded  costs  to  abide  the 
event,  is  not  entitled,  upon  the  plaintiff's  succeeding  in  the 
action,  to  offset  such  costs  against  those  recovered  by  the  plain- 
tiff.1076 It  has  been  held  that  the  motion  for  a  set-off  can  only 
be  made  by  the  party  entitled  to  receive  such  costs.1077  Costs 
awarded  a  defendant  in  divorce  on  an  appeal  to  the  court  of 
appeals  in  an  interlocutory  application  cannot,  upon  motion 
of  the  plaintiff,  be  offset  against  arrears  of  alimony  awarded 
against  the  defendant.1078  Where  costs  of  a  motion  have  been 
assigned  by  the  party  to  whom  they  were  awarded,  they  cannot 
be  offset  on  motion  against  the  costs  allowed  by  an  order  set- 
ting aside  a  precept  for  their  collection.1079 

Ct.  (22  J.  &  S.)  300;  Coatsworth  v.  Ray,  28  Civ.  Proc.  R.  (Kerr)  6,  52 
N.  Y.  Supp.  498. 

1071  Hudson  v.  Guttenberg,  9  Abb.  N.  C.  413. 

1072  Wheeler  v.  Heermans,  3  Sandf.  Ch.  597;  Stuyvesant  v.  Davies,  3 
Edw.  Ch.  (N.  Y.)  537;  Fitch  v.  Baldwin,  Clarke  Ch.  426.  Costs  must, 
however,  be  liquidated.     Ainslie  v.  Boynton,  2  Barb.  258. 

io73  Code  Civ.  Proc.  §  779. 

1074  Jones  v.  Easton,  11  Abb.  N.  C.  114. 

io75Hardt  v.  Schulting,  24  Hun,  345. 

io7g  The  condition  of  the  award  to  defendant  is  not  fulfilled  in  such 
case,  and  Code  Civ.  Proc.  §  779,  has  no  application.  Murphy  v.  Gold 
&  Stock  Tel.  Co.,  18  Civ.  Proc.  R.  (Browne)  43,  27  State  Rep.  30,  9  N. 
Y.  Supp.  28. 

io7T  Tunstall  v.  Winton,  18  Wkly.  Dig.  205. 

iQTswinton  v.  Winton,  18  Civ.  Proc.  R.  (Browne)  67,  13  N  Y.  Supp. 
759. 

lo-owellman  v.  Frost,  38  Hun,  389. 
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The  cases  are  in  conflict  as  to  whether  a  set-off  of  costs  will 
be  allowed  where  it  will  interfere  with  the  attorney's  lien 
thereon.1080  Even  if,  as  the  later  decisions  hold,  the  party  has 
title  to  the  costs,1'"1  while  the  attorney  merely  has  a  lien 
thereon,10^-  it  would  seem  that  such  lien  should  be  protected 
againsl  a  set-off  unless  there  are  special  reasons  why  the  at- 
torney's lien  should  be  subordinated  to  the  right  of  set-off.  Of 
course  if  the  costs  belong  to  the  attorney,  they  cannot  be  set-off 
as  between  the  parties.1083 

§  2139.     Recovery  back  of  costs  paid. 

While  the  general  rule  is  that  moneys  voluntarily  paid  cannot 
be  recovered  back  though  the  party  paying  them  is  not  liable 
therefor,  yet  costs  paid  may  be  recovered  back  on  the  reversal 
of  the  order  or  judgment  by  which  they  are  awarded.1'"'  So 
costs  paid  in  ignorance  of  the  death  of  tin-  plaintiff,  before  a 
referee's  reporl  and  entry  of  judgment  thereon,  may  be  recov- 
ered.1085 

loso  See  vol.  1,  p.  303. 

wsi  See    ante,   §    2081,   and   vol.   1,    p.   303. 

io8-' See  ante,  §  2081. 

>-    Gibbs  v.  Prindle,  11  App.  Div.  470,  42  N.  Y.  Supp.  329. 

Armstrong  v.  Cummings,  17  Wkly.  Dig.  165;  Rozelle  v.  Andrews, 
6  State  Rep.  730.  Costs  for  proceedings  before  trial,  including  those 
after  notice,  and  term  fees,  are  not  lost  by  the  reversal  of  the  judg- 
ment awarding  Ihem,  if  the  party  obtaining  reversal  is  finally  liable 
to  costs,  whether  nominally  successful  or  not.  Isaacs  v.  New  York 
Plaster  Works,  4  Abb.  X.  C.  4,  40  Super.  Ct.  (8  J.  &  S.)  277;  Donovan 
v.  Board  of  Education,  1  Civ.  Proc.  R.    (McCarty)    311,  312,  note. 

was  Arents  v.  Long  Island  R.  Co.,  36  App.  Div.  379,  55  N.  Y.  Supp. 
401.     Compare  Lachenmeyer  v.  Lachenmeyer,  65  How.  Pr.  422. 
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§  2190.    Scope  of  chapter. 

To  insert  in  this  chapter  all  the  Code  provisions  relating  to 
fees  would  be  a  waste  of  space  inasmuch  as  many  of  such  pro- 
visions are  lengthy  and  practically  all  of  them  are  so  clear  in 
their  terms  that  the  courts  have  not  been  called  on  to  con- 
strue their  meaning.  This  chapter  will  therefore  be  confined 
to  a  few  general  rules  and  a  consideration  of  the  question  of 
the  fees  of  a  referee. 

§  2191.     Code  provisions. 

Sections  3280  to  3333  govern  the  fees  of  officers  rendered  in 
an  action.  They  do  not  apply,  however,  to  fees  for  services  ren- 
dered in  a  special  proceeding,1  nor  to  a  case  where  special  pro- 
vision is  otherwise  made  by  statute  for  compensation  for  a  par- 
ticular service.2 

§  2192.     General  rules. 

Clerks  of  court  and  other  officers  must  perform  the  duties 

i  Code  Civ.  Proc.  §  3332. 
2  Code  Civ.  Proc.  §  3330. 
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imposed  on  them  by  law  without  other,  or  greater,  fees  or  re- 
wards than  those  expressly  allowed  by  law.  They  cannot  de- 
mand or  receive  any  fee  or  compensation  unless  the  service  was 
actually  rendered;  except  that  an  officer  may  demand  in  ad- 
vance his  fee,  where  he  is,  by  law,  expressly  directed  or  per- 
mitted to  require  payment  thereof,  before  rendering  the  service. 
For  violation  of  these  rules,  an  officer  or  other  person  is  liable, 
in  addition  to  the  punishment  prescribed  by  law  for  the  criminal 
offense,  to  an  action  in  behalf  of  the  person  aggrieved,  in  which 
the  plaintiff  is  entitled  to  treble  damages.3 

§  2193.     Fees  of  referee. 

A  referee,  in  an  action  or  a  special  proceeding,  brought  in 
a  court  of  record,  or  in  supplementary  proceedings,  is  entitled 
to  ten  dollars  for  each  day  spent  in  the  business  of  the  refer- 
ence; unless,  at  or  before  the  commencement  of  the  trial  or 
hearing,  a  different  rate  of  compensation  is  fixed,  by  the  con- 
sent of  the  parties,  other  than  those  in  default  for  failure  to 
appear  or  plead,  manifested  by  an  entry  in  the  minutes  of  the 
referee  or  otherwise  in  writing,  or  a  smaller  compensation  is 
fixed  by  the  court  or  judge  in  the  order  appointing  him.4  The 
fact  that  the  hearings  are  protracted  to  unusual  hours  does 
not  entitle  the  referee  to  more  than  the  ten  dollars  per  diem.5 
This  section  applies  to  a  reference  on  default  to  ascertain  the 
amount  of  plaintiff's  damages,6  or  a  reference  to  take  and  state 
an  account,7  but  not  to  a  reference  in  connection  with  a  physical 
examination  of  a  party  before  trial.8  The  right  of  a  referee  to 
compensation  is  not  affeot^l  by  the  fact  that  on  appeal  the 
judgment  entered  pursuant  to  his  report  is  reversed.9 

3  Code  Civ.  Proc.  §§  3280-3282. 

4  Code  Civ.  Proc.  §   3296. 

6  Matter  of  Bieber,  36  Misc.  341,  73  N.  Y.  Supp.  552. 
e  Bowe  v.  Brown,  4  State  Rep.  456. 

7  Kepler  v.  Merkle,  9  Civ.  Proc.  R.  (Browne)   284. 

s  Reichel  v.  New  York  Cent.  &  H.  R  R.  Co.,  18  Civ.  Proc.  R.  (Browne) 
256,  9  N.  Y.  Supp.  415. 

a  Russell  v.  Lyth,  66  App.  Div.  290,  72  N.  Y.  Supp.  615. 
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The  fees,  of  a  referee  to  sell  real  property  will  be  considered 
in  a  subsequent  chapter.ya 

Agreement  for  more  than  statutory  rate.  The  agree- 
ment for  increased  fees  may  be  evidenced  either  by  a  written 
stipulation  or  by  an  entry  in  the  referee 's  minutes  entered  pur- 
suant to  a  verbal  agreement  made  at  the  commencement  of 
the  trial.10  A  stipulation  that  the  referee  "may  charge  such 
fees  therefor  as  he  deems  proper"  is  invalid.11  A  per  diem 
stipulation  applies  to  time  spent  in  the  investigation  and  consid- 
eration of  the  ease  after  submission;12  but  a  stipulation  for  a 
specified  sum  per  day  "for  every  hearing"  does  not  apply  to 
days  when  the  hearing  was  postponed  by  prior  agreement  of 
which  the  referee  had  notice.13  A  receiver  cannot  stipulate  for 
an  increase  of  the  per  diem  fees  unless  by  leave  of  court.14 

Two  actions  tried  on  same  day  or  tried  together.     A 

referee  who  hears  and  decides  several  cases  on  the  same  day 
can  charge  fees  only  in  one  case.15  But  if  two  separate  actions, 
brought  in  different  courts,  are  tried  together,  the  referee  is 
entitled  to  his  full  fees  in  each  case  in  the  absence  of  any  stipu- 
lation.16 

For  what  time  allowed.  The  referee  is  allowed  ten  dol- 
lars for  each  day  spent  "in  the  business  of  the  reference,"  i.  e., 
"necessarily"  spent  in  the  business  of  the  reference17  which 

oa  See  post,  §  2265. 

io  Duhrkop  v.  White,  13  App.  Div.  293,  43  N.  Y.  Supp.  190;  Griggs  v. 
Day,  135  N.  Y.  469. 

ii  Mark  v.  Buffalo,  87  N.  Y.  184;  Griggs  v.  Day,  135  N.  Y.  469;  Brown 
v.  Sears,  23  Misc.  559,  52  N.  Y.  Supp.  792.  See,  also,  Dickinson  v.  Earle, 
63  App.  Div.  140,  71  N.  Y.  Supp.  231. 

12  Herschell  v.  Rogers,  2  Month.  Law  Bui.  14. 

is  Mead  v.  Tuckerman.  105  N.  Y.  557. 

i*  People  v.  Continental  L.  Ins.  Co.,  15  Wkly.  Dig.  569. 

is  Dissosway  v.  Winant,  33  How.  Pr.  460;  People  v.  Continental  L. 
Ins.  Co.,  15  Wkly.  Dig.  569. 

i6  Holmes  &  G.  Mfg.  Co.  v.  Morse.  28  Abb.  N.  C.  133,  19  N.  Y.  Supp. 
190.  Compare  Brown  v.  Sears,  23  Misc.  559,  52  N.  Y.  Supp.  792;  Byrne 
v.  Groot,  5  Month.  Law  Bui.  56. 

iTFinkel  v.  Kohn,  24  Misc.  368,  53  N.  Y.  Supp.  694;  Matter  of  Piatti, 
26  Misc.  434,  56  N.  Y.  Supp.  132. 
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includes  the  time  occupied  in  preparing  his  report.18  This  in- 
cludes a  day  when  there  was  an  adjournment  where  the  referee 
attended,10  but  not  where  he  did  not  attend  because  of  notice 
that  the  parties  had  consented  to  a  postponement.20  No  charge 
is  allowable  for  examining  testimony  and  exhibits  in  addition 
to  compensation  for  general  study  of  the  case.21  The  mere  filing 
of  a  paper  with  a  referee  is  not  a  hearing.22  A  term  fee  of  ten 
dollars  is  not  allowed  for  each  time  that  a  cause  is  noticed  for 
hearing  before  a  referee.23 

Lien  and  enforcement.  The  referee  may  retain  his  re- 
port until  his  fees  are  paid.  He  has  a  lien  on  it  which  is  not 
divested  until  there  is  a  complete  delivery  to  the  attorney  of 
one  of  the  parties,  i.  e.,  a  delivery  to  an  attorney  merely  for 
the  purpose  of  allowing  him  to  read  it  does  not  defeat  the 
lien.24  If  the  referee  loses  his  lien  by  delivery,  he  can  recover 
his  fees  only  by  a  common-law  action.28  The  Code  regulates 
the  compensation  of  referees  as  disbursements  among  the  liti- 
gants but  there  is  no  limitation  on  their  common-law  liability 
to  pay  him  for  labor  rendered  at  their  instance.26  The  court  has 
no  power  to  order  a  party  to  pay  the  referee's  fees  and  take  up 
the  report,27  nor  to  enforce  the  payment  by  punishment  for  con- 
tempt.28  But  while  the  referee  may  insist  that  he  be  paid  his 
fees  before  delivery  of  the  report,  yet  he  must  remit  the  ex- 
cess if  they  are  greater  than  the  amount  ultimately  allowed  as 

is  Nealis  v.  Meyer,  21  Misc.  344,  47  N.  Y.  Supp.  156. 

io  Jones  v.  Newton,  33  State  Rep.  823,  11  N.  Y.  Supp.  510;  Brush  v. 
Kelsey,  47  App.  Div.  270,  62  N.  Y.  Supp.  214;  Blanck  v.  Spies,  31  Misc. 
19,  62  N.  Y.  Supp.  1039. 

20  See  Mead  v.  Tuckerinan,  105  N.  Y.  557. 

2i,  22  Jones  v.  Newton,  33  State  Rep.  823,  11  N.  Y.  Supp.  510. 

23  Anon.,  8  Super.  Ct.  (1  Duer)   596. 

24  Birdseye  v.  Goddard,  17  Wkly.  Dig.  228. 

25  Bishop  v.  Bishop,  30  Ahb.  N.  C.  296,  24  N.  Y.  Supp.  888;  Russell  v. 
Lyth,  66  App.  Div.  290,  72  N.  Y.  Supp.  615. 

26  Russell  v.  Lyth,  66  App.  Div.  290,  72  N.  Y.  Supp.  615.  An  express 
promise  to  pay  need  not  be  proved  where  an  action  is  brought.  Nealis 
v.  Meyer,  21  Misc.  344,  47  N.  Y.  Supp.  156. 

27  Geib  v.  Topping,  83  N.  Y.  46. 
*s  Fischer  v.  Raab,  81  N.  Y.  235. 
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disbursements.29  A  party  to  an  action  cannot  escape  liability 
for  payment  of  the  fees  of  the  referee  on  the  ground  that  the 
reference  was  ordered  against  his  will,  especially  where  the  par- 
ty did  not  object  to  the  appointment  of  the  person  named  as 
referee  but  participated  in  the  trial  before  the  referee.30 

Forfeiture  of  fees.     The  forfeiture  of  the  right  to  fees 

by  reason  of  the  referee's  failure  to  file  or  deliver  his  report 
within  sixty  days  has  been  considered  in  a  preceding  chapter.31 
It  should  be  kept  in  mind  that  the  mere  lapse  of  time  does  not 
preclude  the  right  to  fees  unless  notice  of  election  to  terminate 
a  reference  is  served,32  though  an  offer  to  deliver  on  payment 
of  fees  made  before  the  expiration  of  the  sixty  days  is  not  a 
delivery  such  as  to  avoid  the  forfeiture.33 

§  2194.     Taxation  of  fees  of  county  clerk  or  sheriff. 

"Each  county  clerk  or  register  of  deeds,  who  claims  any  fees 
by  virtue  of  his  office,  and  each  sheriff  or  coroner  who  upon 
the  collection  of  an  execution,  or  the  settlement,  either  before 
or  after  the  judgment,  of  an  action  or  a  special  proceeding, 
claims  any  fees,  which  have  not  been  taxed,  must,  upon  the 
written  demand  of  the  person  liable  to  pay  the  same,  cause  them 
to  be  taxed  within  the  county,  upon  notice  to  the  person  mak- 
ing the  demand,  by  a  justice  of  the  supreme  court  or  the  county 
judge.  After  such  a  demand  is  made,  the  officer  cannot  collect 
his  fees  until  they  have  been  so  taxed."34  This  Code  provision 
is  for  the  benefit  of  the  person  who  is  to  pay  the  fees  and  not 
for  the  benefit  of  the  officer,  and  it  follows  that  the  taxation  is 
proper  only  on  the  written  demand  of  the  person  liable  to  pay 
the  fees.35  The  fact  that  the  plaintiff  approves  of  the  sheriff's 
fees  does  not  preclude  the  right  of  the  defendant  to  demand  a 

20  Duhrkop  v.  White,  13  App.  Div.  293,  43  N.  Y.  Supp.  190. 
so  Russell  v.  Lyth,  66  App.  Div.  290,  72  N.  Y.  Supp.  615. 
si  See  ante,  pp.  2625,  2628. 

32  Nealis  v.  Meyer,  21  Misc.  344,  47  N.  Y.  Supp.  156. 
ss  Thornton  v.  Thornton,  66  How.  Pr.  119;  Bishop  v.  Bishop,  30  Abb. 
N.  C.  296,  24  N.  Y.  Supp.  888. 

34  Code  Civ.  Proc.  §  3287. 

35  Matter  of  Tamsen,  23  App.  Div.  389,  48  N.  Y.  Supp.  313. 
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taxation  of  such  fees  since  otherwise  other  persons  might  ques- 
tion the  accuracy  of  the  sheriff's  bill.30  Notwithstanding  that 
the  motion  to  tax  the  fees  of  a  sheriff  should  be  made  within 
the  county  of  the  action,  yet  where  the  trial  takes  place  in  an- 
other county,  proceeding  without  objection  to  the  taxation  is 
a  waiver.37  The  taxation  must  be  by  the  order  of  a  justice  of 
the  supreme  court  or  a  county  judge  and  not  by  the  order  of 
the  court  at  special  term.38 

§  2195.     Mode  of  collecting  sheriff's  fees. 

The  fees  of  a  sheriff,  upon  an  execution  against  property, 
other  than  those  with  respect  to  which  it  is  specially  prescribed 
by  statute,  either  that  they  must  "be  paid  by  a  particular  per- 
son, or  that  they  may  be  included  in  the  costs  of  the  party  in 
whose  favor  the  execution  is  issued,  must  be  collected  by  virtue 
of  the  execution,  in  the  same  manner  as  the  sum  therein  directed 
to  be  collected. "' 

s«  Solomon  v.  Saqui.  13  Civ.  Proc.  R.   (Browne)   107. 

37  Nestor  v.  Bischoff,  52  Hun,  614,  5  N.  Y.  Supp.  312. 

38  Matter  of  Howe,  66  App.  Div.  7,  72  N.  Y.  Supp.  866. 

39  Code  Civ.  Proc.  §  3309. 
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Effect  of  want  of,  or  defects  in,  notice. 

Time  for  sale,  §  2241. 
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Lands  held  adversely. 

Interest  of  person  holding  contract  for  purchase  of  lands 
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Title,  rights,  and  liabilities  of  purchaser,  §  2255. 

Title   acquired. 

Liabilities. 

Obtaining  possession. 

Relief  on  failure  of  title. 

Rights  of  person  in  possession  before  purchaser  becomes 

entitled  to  possession. 

Order  to  prevent  waste,  §  2256. 

Proceedings  to  punish  violation  of  order. 
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Discharge  of  prisoner. 

Contribution,  §  "2257. 

ART.  VII.     SHERIFF'S   DEED. 
Right  to  deed,  §  2258. 
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Contents,  filing,  etc. 

Payment,  §  2272. 

Short  payment. 

Place   of  payment. 

To  whom  to  be  made. 

Evidence  to  be  furnished  by   redeeming  judgment  creditor,  § 
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Copy  of  docket  of  judgment. 
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Affidavit  as  to  amount  due. 

Evidence  to   be  furnished  by  redeeming  mortgage  creditor    § 

2274. 
Duty  of  sheriff  as  to  custody  of  redemption  papers,  §  2275. 
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ART.    IX.      RETURN. 

What  constitutes,  §  2280. 

Who  may  make,  §  2281. 

To  whom  to  be  made,  §  2282. 

Time,  §  2283. 

Compelling  return,  §  2284. 

Amendment,   §  2285. 

Setting  aside  and  cancellation,  §  2286. 

Conclusiveness,  §  2287. 

Effect  of  failure  to  make  or  falsity,  §  2288. 

Liability  of  sheriff. 

ART.  X.      RELIEF   AGAINST   EXECUTION. 

Quashing  or  setting  aside,  §  2289. 

Grounds. 

Who  may  move. 

Time  for  motion. 

Notice  of  motion. 

Injunction,  §  2290. 

Stay  of  proceedings,  §  2291. 

Discharge  in  bankruptcy. 

ART.   XI.      LIABILITY   FOR   WRONGFUL   LEVY   OR  SALE. 

Two  classes  of  wrongful  levy,  §  2292. 

Where  writ  does  not  justify  any  levy  whatever,  §  2293. 

Liability  of  execution  creditor. 

Where  writ  does  not  justify  levy  actually  made,  §  2294. 

Liability  of  execution  creditor. 

Liability   of   third    persons. 

ART.   I.     GENERAL    RULES. 

§  2196.     Definition. 

An  execution  is  the  process  of  the  court  from  which  it  is 
issued,1  by  which  a  court  carries  out  its  judgment  or  order.2 
It  is  the  process  issued  to  enforce  the  judgment  rendered  in 
a  civil  action  by  obtaining  the  means  of  satisfying  the  demand 
of  the  prevailing  party  as  established.  This  writ  has  been 
in  common  use  from  an  early  period  and  its  effectiveness  has 

i  Code  Civ.  Proc.  §  1364. 

2  See  Devlin  v.  Hinman,  40  App.  Div.  101,  57  N.  Y.  Supp.  663. 

N.   Y.   Prac— 192. 
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been  generally  the  same  in  all  cases,  although  at  common 
law  a  further  writ  was  sometimes  necessary  to  authorize  the 
sale  of  property. 

§  2197.     Kinds. 

There  are  four  kinds  of  executions,  as  follows : 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property,  with 
or  without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof.3 

The  latter  two  kinds  of  execution  will  be  more  particularly 
considered  in  a  succeeding  volume  relating  to  special  actions. 

Executions  may  also  be  distinguished  as  those  based  on  a 
judgment,  those  based  on  an  order,  and  those  based  on  the 
issuance  of  a  writ  of  attachment  as  a  provisional  remedy. 

§  2198.    Execution  against  the  people. 
An  execution  cannot  be  issued  against  the  people.4 

§  2199.    Disability  of  sheriff  to  act. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies, 
is  removed  from  office,  or  becomes  otherwise  disqualified  to 
act,  before  the  execution  is  returned,  his  under-sheriff  must 
proceed  upon  the  execution,  as  the  sheriff  might  have  done. 
If  there  is  no  under-sheriff,  the  court,  from  which  the  execu- 
tion issued,  may  designate  a  person  to  proceed  thereupon, 
who  may  complete  the  same,  as  an  under-sheriff  might  have 
done.  The  person  so  designated  must  give  such  security  as 
the  court  directs.  He  is  deemed  an  officer,  and  is  subject  to 
the  same  obligations  and  liabilities,  and  has  the  same  power 
and  authority,  in  relation  to  the  object  of  his  appointment, 
as   a   sheriff,   and   is   entitled   to   fees   accordingly.     But   this 

3  Code  Civ.  Proc.  §  1364. 
*  Code  Civ.  Proc.  §  1985. 
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section  does  not  apply,  in  a  case  where  special  provision  is 
otherwise  made  by  law,  for  the  enforcement  of  an  execution, 
after  the  death,  removal  from  office,  or  other  disqualification 
of  the  sheriff  or  under-sheriff.5 

ART.   II.     PROPRIETY  OF  REMEDY. 

§  2200.     Enforcement  of  judgments  by  execution. 

An  execution  may  be  issued  to  enforce  a  final  judgment  in 
the  following  cases: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party, 
or  directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment, or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chat- 
tel to  either  party.6 

An  execution  is  not  allowed  on  a  judgment  in  rem.7 
Under  the  old  practice  a  decree  in  chancery  could  be  en- 
forced only  by  attachment  and  sequestration,  but  since  the 
Revised  Statutes  and  the  Codes  a  decree  for  the  payment  of 
money  may  be  docketed  and  is  enforcible  by  execution.8  Exe- 
cutions  can  issue  only  on  final  judgments;  but  a  default  judg- 
ment is  a  final  judgment  enforcible  by  execution  though  the 
default  was  opened  wh<  re  the  judgment  was  required  to  stand 
as  security  and  plaintiff  recovered  on  a  trial  of  the  action.9 
If  a  judgment  is  docketable  an  execution  may  be  issued.10 

If  the  order  of  restitution  made  by  an  appellate  court  on 
reversing    a    judgment,    directs    payment    to    a    "party,"   the 

&  Code  Civ.  Proc.  §  1388. 

6  Code  Civ.  Proc.  §  1240.  Action  to  compel  cancellation  and  surrender 
of  note  is  not  an  action  to  recover  a  chattel.  People  v.  Grant,  41  Hun, 
351,  355. 

~>  Chapman  v.  Lemon,  11  How.  Pr.  235. 

s  Geery  v.  Geery,  63  N.  Y.  252. 

oFlagg  v.  Cooper,  11  Civ.  Proc.  R.  (Browne)  421,  54  Super.  Ct.  (22 
J.  &  S.)  50,  3  State  Rep.  529,  25  Wkly.  Dig.  501.  Or  execution  may  be 
issued  on  second  judgment.  Holmes  v.  Rogers,  2  N.  Y.  Supp.  501,  18 
State  Rep.  652. 

io  Harris  v.  Elliott,  163  N.  Y.  269. 
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proper  remedy  to  enforce  it  is  by  execution,11  though  the  rule 
is  otherwise  where  the  money  is  directed  to  be  paid  into  the 
custody  of  the  court.1-  In  an  action  where  the  assignee  in 
trust  of  a  mortgage  seeks  the  direction  of  the  court  as  to  the 
disposition  of  the  proceeds,  a  judgment  adjudging,  among 
other  things,  that  within  five  days  from  the  service  of  a  copy 
of  the  judgment  and  notice  of  entry  thereof,  the  assignee  shall 
pay  a  certain  sum  to  the  estate  of  a  creditor,  is  a  judgment 
directing  the  payment  of  a  sum  of  money.13  Where  an  assign- 
ment for  benefit  of  creditors  is  set  aside  as  fraudulent,  in  an 
action  wherein  the  judgment  requires  the  assignee  to  pay  over 
money  remaining  in  his  hands  to  a  receiver  appointed  in  the 
action,  such  judgment,  in  so  far  as  it  directs  the  payment  of 
money,  is  enforcible  by  execution;14  and  it  is  immaterial  that 
the  money  was  to  be  paid  to  a  receiver15  who  is  not  a  party 
to  the  suit.18  An  order  of  the  appellate  division  directing  a 
restitution  of  moneys,  on  reversing  a  judgment,  is  not  a  final 
judgment  but  instead  a  mere  interlocutory  order.17  Execu- 
tion is  the  proper  remedy  though  the  payment  is  directed  to  be 
made  out  of  a  trust  fund.18  Where  part  of  the  judgment  can- 
not be  enforced  by  execution  such  part  may  be  enforced  by 
contempt  proceedings.19  A  judgment  for  alimony  may  be  en- 
forced by  execution.20 

§  2201.     Enforcement  of  orders  by  execution. 

Section  779  of  the  Code  authorizes  an  execution  to  enforce 
the  payment  of  "costs  of  a  motion  or  any  other  sum  of  money 

ii  O'Gara  v.  Kearney,  77  N.  Y.  423. 

12  Devlin  v.  Hinman,  40  App.  Div.  101,  107,  57  N.  Y.  Supp.  663. 
is  Harris  v.  Elliott,  163  N.  Y.  269. 

I*  Matter  of  Hess,  48  Hun,  586,  1  N.  Y.  Supp.  811;  Meyers  v.  Becker, 
29  Hun,  567,  95  N.  Y.   486. 

i3  Matter  of' Hess,  48  Hun,  586,  1  N.  Y.  Supp.  811. 

ic  Geery  v.  Geery,  63  N.  Y.  252. 

i"  Devlin  v.  Hinman,  40  App.  Div.  101,  57  N.  Y.  Supp.  663. 

is  Randall  v.  Dusenbury,  41  Super.  Ct.  (9  J.  &  S.)  456. 

i9  People  v.  Grant,  41  Hun,  351,  356. 

20  Miller  v.  Miller,  7  Hun,  208. 
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directed  by  an  order  to  be  paid."  This  Code  section  does  not, 
however,  apply  where  the  money  is  directed  to  be  paid  into 
court,  and  not  "to  a  party  or  other  person  to  whom  the  order 
requires  it  to  be  paid"* ;  nor  docs  it  furnish  the  exclusive  remedy 
for  the  enforcement  of  an  order.21  It  does  not  apply  to  an  order, 
in  an  action  for  divorce  or  separation,  requiring  the  payment  of 
alimony  pendente  lite.22  The  collection  of  motion  costs  by  an 
execution  has  been  referred  to  in  the  chapter  on  costs.-3  If 
an  attorney  refuses  to  pay  over  moneys  received  by  him.  pur- 
suant to  an  oi.icr-  of  restitution,  an  execution  may  be  issued 
against  hiin.24  So,  an  order,  on  a  substitution  of  attorneys, 
requiring  clients  to  pay  the  former  attorney  his  compensation, 
may  be  enforced  by  executio 

§  2202.     Enforcement  of  judgments  by  contempt  proceedings. 

'"In  either  of  the  following  cases,  a  judgment  may  be  en- 
forced, by  serving  a  certified  copy  thereof,  upon  the  party 
againsl  whom  it  is  rendered,  or  the  officer  or  person,  who  is 

required  thereby,  or  by  law,  to  obey  it:  and.  if  he  refuses  or 
willfully  neglects  to  obey  it,  by  punishing  him  for  a  contempt 
of  the   court  : 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by 
execution,  as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section,  in  which 
case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be 
enforced  ,-is  prescribed  in  this  section. 

3.  Where    the    judgment   is    interlocutory,    and    reqnir 
party   to   do,   or  to  refrain   from   doing,   an   act,   except   in   a 
case  specified  in  the  next  subdivision. 

-1  Order  may  be  enforced  by  contempt  proceedings.  Devlin  v.  Hin- 
man,  40  App.  Div.  101,  104,  106,  57 -N.  Y.  Supp.  663. 

22  Weber  v.  Weber,  93  App.  Div.  149,  87  N.  Y.  Supp.  519.  Contra, 
Halsted  v.  Halsted,  21  App.  Div.  466,  47  N.  Y.  Supp.  649. 

23  See  ante,   §   2180. 

24  Forstman  v.  Schulting,  42  Hun,  643. 

25  Kane  v.  Rose,  87  App.  Div.  101,  84  N.  Y.  Supp.  111. 
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4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court,  except  where  the  money  is 
due  upon  a  contract,  express  or  implied,  or  as  damages  for 
nonperformance  of  a  contract.  In  a  case  specified  in  this  sub- 
division, if  the  judgment  is  final,  it  may  be  enforced,  as  pre- 
scribed in  this  section,  either  simultaneously  with,  or  before 
or  after,  the  issuing  of  an  execution  thereupon,  as  the  court 
directs. '  '26 

Mr.  Throop,  in  his  note  to  this  section,  stated  that  the  deci- 
sion in  Gray  v.  Cook,  24  How.  Pr.  432,  was  responsible  for 
section  1241,  which  is  practically  new,  to  avoid  the  remedy 
by  execution  entirely  superseding  the  remedy  by  contempt 
proceedings. 

Subdivision  three  is  confusing.  It  would  be  much  clearer  if 
it  read  as  follows:  "3.  Where  the  judgment  is  interlocutory, 
and  requires  a  party  to  do,  or  to  refrain  from  doing,  an  act, 
except  where  it  requires  the  payment  into  court  or  to  an  offi- 
cer of  the  court  money  due  on  a  contract,  express  or  implied, 
or  a  sum  as  damages  for  nonperformance  of  a  contract," 
This  seems  to  be  the  meaning  of  subdivision  three.  While  an 
order  of  restitution,  on  reversing  a  judgment,  is  not  itself  a 
judgment,  yet  the  judgment  of  reversal  is  an  interlocutory 
judgment  within  this  subdivision.27 

Formerly  it  was  held  that  contempt  proceedings  were  proper 
only  where  the  judgment  could  not  be  enforced  by  execu- 
tion,28 but  now  a  judgment  requiring  the  payment  of  money 
into  court  or  to  an  officer  of  the  court,  except  in  certain  enu- 
merated cases,  may  be  enforced  by  contempt  proceedings. 
What  was  probably  intended  by  subdivision  four  was  to  in- 
clude such  judgments  as  should  be  recovered  for  moneys 
wrongfully  withheld  from  the  court  or  one  of  its  officers  by 
the  defendant,  which  the  court  itself  would  be  required  to 
hold  for  or  distribute  among  parties  entitled  to  receive  it.20 

2c  Code  Civ.  Proc.  §  1241.  See,  also,  vol.  1,  pp.  333-339.  Compelling 
payment  of  costs  by  contempt  proceedings,  see  ante,   §   2183. 

27  Devlin  v.  Hinman,  40  App.  Div.  101,  106,  57  N.  Y.  SUpp.  663. 

28  Randall  v.  Dusenbury,  41  Super.  Ct.   (9  J.  &  S.)    456. 

29  Jacquin  v.  Jacquin,  36  Hun,  378,  381,  which  holds  that  direction  In 
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If  defendant  is  in  possession  of  money  solely  by  virtue  of  the 
authority  derived  from  a  judgment,  it  cannot  be  said  to  be  in 
his  possession  by  virtue  of  a  "contract  or  as  damages  for  non- 
performance of  a  contract."30  Subdivision  four  does  not 
mean  that  a  final  judgment  requiring  the  payment  of  money 
into  court  or  to  an  officer  of  the  court  can  never  be  enforced 
by  execution  but  merely  that,  in  addition,  contempt  proceed- 
ings may  be  instituted.31  A  receiver  is  not  necessarily  an 
"officer  of  the  court.''  If  he  is  appointed  by  the  judgment  to 
collect  the  money  it  would  seem  that  he  is  such  an  officer;32 
but  where  he  is  a  party  to  the  action  and  his  title  to  the 
money  vested  in  him  by  virtue  of  his  appointment  as  receiver, 
and  the  defeated  party  is  directed  to  pay  the  moneys  to  the 
receiver  as  the  legal  owner,  the  moneys  cannot  be  said  to  be 
directed  to  be  paid  to  an  "officer  of  the  court."33  A  mis- 
appropriation of  money  by  an  officer  of  a  corporation  is  a  tort 
so  that  tin-  action  to  compel  him  to  account  is  not-  an  action 
to  recover  "money  due  on  ;i  contract."84 

Service  on  the  party  of  a  certified  copy  of  the  judgment 
and  a  demand  for  performance  of  the  act  required  by  the 
judgmenl  are  conditions  precedent  to  the  right  to  institute 
contempt  proceedings.33 

Where  the  judgment  directs  the  conveyance  of  real  prop- 
erty or  directs  a  party  to  make  a  deposit  or  delivery,  besides 
punishing  the  disobedient  defendant,  the  court  may  require 
the  sheriff  to  take  and  deposit  or  deliver  the  money  or  other 
personal  property,  or  to  convey  the  real  property  in  conform- 
ity with  the  direction  of  the  court.36 

judgment  for  divorce  for  payment  of  final  costs  to  attorneys  is  not  in- 
cluded since  attorneys  are  not  the  officers  intended  in  the  subdivision. 

so  Devlin  v.  Hinman,  40  App.  Div.  101,  57  N.  Y.  Supp.  663. 

3i,  32  See  Gildersleeve  v.  Lester,  68  Hun,  535,  22  N.  Y.  Supp.  1028. 

33  General  Electric  Co.  v.  Sire,  88  App.  Div.  498,  85  N.  Y.  Supp.  141. 

34  Gildersleeve  v.  Lester,  68  Hun,  535,  22  N.  Y.  Supp.  1028. 

35  Delanoy  v.  Delanoy,  19  App.  Div.  295,  46  N.  Y.  Supp.  106. 
so  Code  Civ.  Proc.  §  718. 
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§  2203.     Who  may  issue. 

As  a  general  rule,  an  execution  can  only  be  issued  at  the 
instance  of  the  attorney  for  the  successful  party,  and  it  is,  so 
far  as  the  necessary  directions  in  regard  to  a  levy  are  con- 
cerned, under  his  control,  and  the  clerk  of  the  court  has  no 
power  to  issue  it  except  at  his  request.  As  a  matter  of  prac- 
tice, it  is  generally  taken  by  the  attorney,  and  by  him  deliv- 
ered to  the  sheriff,  with  proper  instructions  as  to  property 
that  may  be  found  and  which  is  to  be  levied  on.37  There  is 
an  exception  to  the  rule  where  the  execution  is  based  on  a 
transcript  of  a  justice's  judgment,  in  which  case  only  the 
county  clerk  can  issue  it.38  Where  the  clerk  of  the  court  is 
the  only  person  authorized  to  issue  an  execution,  one  issued 
by  an  attorney  is  invalid.33  It  may  be  issued  by  the  clerk 
on  the  application  of  the  assignee  of  the  judgment.40  The 
attorney  for  the  assignee  of  the  party  recovering  final  judg- 
ment may  have  an  execution  as  of  course  within  five  years 
after  the  entry  of  judgment.41 

Executor  or  administrator.  An  execution  may  be  is- 
sued, in  the  name  of  an  executor  or  administrator,  in  his  rep- 
resentative capacity,  on  a  judgment  recovered  by  any  person 
who  preceded  him  in  the  administration  of  the  same  estate, 
in  any  case  where  it  might  have  been  issued  in  favor  of  the 
original  plaintiff,  and  without  a  substitution.42 

§  2204.     From  what  court. 

Execution  must  be  issued  out  of  the  court  in   which  the 

37  Attorney  other  than  one  of  record  may  issue  writ.  Thorp  v. 
Fowler,  5  Cow.  446;   Cook  v.  Dickerson,  8  Super.  Ct.   (1  Duer)   679. 

38  Code  Civ.  Proc.  §  3017.  The  same  rule  applies  when  transcript  of 
judgment  of  municipal  court  of  N.  Y.  City  is  filed.  What  county  clerk 
may  issue,  see  Vedder  v.  Lansing,  44  Hun,  590,  8  State  Rep.  725,  26 
Wkly.  Dig.  391. 

39  Thompson  v.  Jenks,  2  Abb.  Pr.   (N.  S.)   229. 

40  Wilgus  v.  Bloodgood,  33  How.  Pr.  289. 
4i  Code  Civ.  Proc.  §  1375. 

42  Code  Civ.  Proc.  §  1829. 
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judgment  was  obtained,43  unless  the  transcript  of  a  lower 
court  has  been  filed  with  the  county  clerk,  as  provided  for  by 
section  30-43  of  the  Code,  in  which  case  the  execution  must  be 
issued  out  of  the  county  court. 

§  2205.     Conditions  precedent. 

In  oider  to  authorize  the  issuance  of  an  execution  there 
must  be  an  existing  judgment.  An  execution  cannot  issue  on 
a  satisfied  judgment.44  "Where  the  satisfaction  is  voidable  it 
must  be  vacated  before  execution  can  issue.45  So  it  is  irregu- 
lar to  issue  execution  upon  a  judgment  which  is.  prima  facie, 
no  longer  in  existence  as  a  subsisting  debt  against  a  bankrupt 
or  his  property,  without  previously  applying  to  the  court  upon 
notice  to  him.46  So  an  execution  falls  with  the  vacation  of 
the  judgment.47  But  where  a  judgment  has  been  recovered 
upon  default,  and  such  default  is  subsequently  opened  upon 
condition  that  the  judgment  stand  as  security,  but  no  execu- 
tion issue  thereon  until  after  the  determination  of  the  action, 
the  plaintiff  is  entitled,  after  recovery  upon  the  merits  and 
entry  <»t'  a  judgment  in  his  favor,  to  issue  an  execution  upon 
the  original  judgment.*8  The  recovery  of  a  second  judgment, 
in  a  suit  on  a  former  judgment,  does  not  prevent  tin-  issuance  of 

*3  Writ  issued  out  of  wrong  court  is  void.  Clarke  v.  Miller,  18  Barb. 
269.     To  same  effect,  Niles  v.  Perry,  29  How.  Pr.  192. 

**  Jackson  v.  Cadwell,  1  Cow.  622;  Dundee  Nat.  Bank  v.  Wood,  30 
State  Rep.  607,  9  N.  Y.  Supp.  351.  Such  an  execution  is  void.  Swan 
v.  Saddlemire,  8  Wend.  676.  So  is  a  sale  thereunder.  Jackson  v.  An- 
derson, 4  Wend.  474.  Sheriff  cannot  himself  pay  plaintiff  and  then 
levy  the  execution.  Jones  v.  Wilson,  3  Johns.  434;  Sherman  v.  Boyce, 
15  Johns.  443;   Bigelow  v.  Provost,  5  Hill,  566. 

*s  Ackerman  v.  Ackerman,  14  Abb.  Pr.  229.  Followed  in  Crotty  v. 
McKenzie,  42  Super.  Ct.  (10  J.  &  S.)  192,  201.  See,  also,  Anderson  v. 
Nicholas.  27  Super.  Ct.   (4  Rob.)   630. 

4«  Boyd  v.  Vanderkemp,  1  Barb.  Ch.  273;  Alcott  v.  Avery,  1  Barb. 
Ch.  347. 

i-  Spaulding  v.  Lyon.  2  Abb.  N.  C.  203. 

«Flagg  v.  Cooper,  11  Civ.  Proc.  R.  (Browne)  421,  54  Super.  Ct.  (22 
J.  &  S.)  50,  3  State  Rep.  529,  25  Wkly.  Dig.  501.  Or  he  may  issue  execu- 
tion on  the  second  judgment.  Holmes  v.  Rogers,  18  State  Rep.  652,  2 
N.  Y.  Supp.  501. 
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an  execution  on  the  first  judgment.49  The  taking  of  an  appeal 
to  the  appellate  division  does  not  prevent  the  issuance  of  an 
execution  unless  an  undertaking  is  given  or  a  stay  of  proceed- 
ings is  'ordered.50 

Entry  of  judgment   and  filing  of  judgment  roll.     An 

execution  cannot  issue  until  judgment  is  entered  and  the  judg- 
ment roll  is  filed  ;31  but  it  is  not  fatal,  in  the  absence  of  preju- 
dicial injury,  that  the  roll  was  filed  later  but  on  the  same 
day.52  And  the  better  rule  seems  to  be  that  if  no  rights  of 
third  persons  intervene,  a  subsequent  filing  of  the  roll  will 
validate  the  execution,53  provided  it  is  filed  before  the  return 
day  of  the  execution,54  though  it  has  been  held  that  an  execu- 
tion issued  before  the  filing  of  the  roll  is  absolutely  void.55 
So  where  a  transcript  is  filed  in  a  county  clerk's  office,  delay 
in  making  an  actual  entry  in  the  judgment  book  until  after 
the  issuance  of  the  execution,  is  immaterial.50  And  an  execu- 
tion may  be  sent  to  the  sheriff  prior  to  the  entry  of  judgment 
and  filing  of  the  roll  if  the  sheriff  is  directed  to  indorse  it  as 
received  on  a  subsequent  day,  on  which  day  the  judgment  is 
perfected,  where  the  levy  was  not  made  until  thereafter.57 
Of  course,  if  the  rights  of  third  persons  intervene  between  the 
time  of  the  issuance  of  the  execution  and  the  subsequent  entry 
and  filing  of  the  roll,  their  rights  will  be  superior  to  those  of 
the  execution  ereditor.5S 

Docketing  of  judgment.  It  is  now  settled  that  an  exe- 
cution cannot  be  issued  until  the  judgment  is  docketed  in  the 

49  Howard  v.  Sheldon,  11  Paige,  558. 

so  Code  Civ.  Proc.  §  1351. 

si  Hathaway  v.  Howell,  6  T.  &  C.  453,  4  Hun,  270;  Barrie  v.  Dana, 
20  Johns.  307. 

52  Small  v.  McChesney,  3  Cow.  19;  Clute  v.  Clute,  4  Denio,  241. 

ss  Chichester  v.  Cande,  3  Cow.  39.  To  same  effect,  Jordan  v.  Posey, 
1  How.  Pr.  123. 

5*  Bank  of  Rochester  v.  Emerson,  10  Paige,  115. 

55  Hathaway  v.  Howell,  6  T.  &  C.  453,  4  Hun,  270. 

so  Appleby  v.  Barry,  25  Super.  Ct.   (2  Rob.)   689. 

st  Walters  v.  Sykes,  22  Wend.  566. 

58  Marvin  v.  Herrick,  5  Wend.  109.     See  Clute  v.  Clute,  4  Denio,  241. 
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county  wherein  the  execution  is  to  issue.59  The  omission  is 
however,  a  mere  irregularity,  so  that  the  execution  cannot  be 
questioned  collaterally.60 

§  2206.     General  rule  as  to  computation  of  time. 

The  time  during  which  a  person  entitled  to  enforce  a  judg- 
ment is  stayed  from  enforcing  it,  by  the  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an 
appeal,  is  not  part  of  the  time  limited  for  issuing  an  execution 
thereon  or  for  making  an  application  for  leave  to  issue  such 
an  execution. I!1 

§  2207.     Substitutes  for  scire  facias. 

Where  leave  of  court  is  required,  the  Code  has  abolished  the 
writ  of  scire  facias  and  given  two  distinct  and  different  reme- 
dies as  substitutes;  the  one  applicable  in  cases  where  there  has 
been  a  delay  in  the  issuing  of  execution  for  five  years  and  the 
judgment  debtor  is  still  living,  and  the  other  in  cases  where 
the  judgment   debtor  has  died  after  judgment. 

§  2208.     Within  five  years. 

At  common  law  the  fighl  to  issue  an  execution  in  a  personal 
action  was  losl  unless  the  writ  was  issued  within  a  year  and  a 
day  from  the  entry  of  the  judgment.  The  Code  provides  that, 
'"except  as  otherwise  specially  prescribed  by  law,  the  party 
recovering  a  final  judgment,  or  his  assignee,  may  have  execu- 
tion thereupon,  of  course,  at  any  time  within  five  years  after 

■■•Code  Civ.  Proc.  §  1365;  Dunham  v.  Reilly,  110  N.  Y.  366;  Kupfer 
v.  Frank,  30  Hun,  74.  See,  also,  Longuemare  v.  Nichols,  18  Civ.  Proc. 
R.  (Browne)  93,  note,  27  State  Rep.  266,  7  N.  Y.  Supp.  672;  Nanz  v. 
Oakley,  60  Hun,  431,  39  State  Rep.  327,  21  Civ.  Proc.  R.  (Browne)  71, 
15  X.  Y.  Supp.  1.  This  rule  does  not  apply  to  a  judgment  of  the  city 
court  of  Yonkers.  Prime  v.  Anderson,  29  Hun,  644.  Rule  under  Laws 
of  1813.     Sweetland  v.  Buell,  164  N.  Y.  541. 

co  Roth  v.  Schloss,  6  Barb.  308. 

ci  Code  Civ.  Proc.  §  1382.  Following  decision  in  Underwood  v.  Green, 
56  X  Y.  247.  For  construction  of  a  somewhat  similar  statute  (Code 
Civ.  Proc.  §  406),  see  vol.  1,  pp.  502-505. 
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the  entry  of  the  judgment."62  The  phrase  "except  as  other- 
wise specially  prescribed  by  law"  applies  where  the  judgment 
debtor  has  died  after  judgment  but  before  the  expiration  of 
the  five  years.  An  execution  may  be  issued  immediately  after 
the  judgment  is  entered  and  docketed  and  the  judgment  roll 
filed,03  except  that  if  a  promise  is  made  before  judgment  not 
to  enforce  it  within  a  specified  time  thereafter,  no  execution 
can  issue  until  the  expiration  of  such  time.64  It  seems  that 
the  appointment  of  a  receiver  in  supplementary  proceedings 
after  the  entry  of  a  judgment  in  favor  of  another  creditor 
does  not  prevent  the  latter  from  issuing  an  execution  on  his 
judgment  without  leave  of  court  and  without  notice  to  the 
receiver.65 

On  death  of  judgment  creditor.  If  the  party  recover- 
ing a  final  judgment  has  died,  execution  may  be  issued  at  any 
time  within  five  years  after  the  entry  of  the  judgment,  by  his 
personal  representatives.  If  the  judgment  has  been  assigned 
execution  may  be  issued  within  the  five  years  by  the  assignee. 
In  either  case,  the  execution  must  be  indorsed  with  the  name 
and  residence  of  the  person  issuing  the  same.66  The -object  of 
this  Code  section  was  to  avoid  the  necessity  of  a  scire  facias 
on  the  death  of  the  judgment  creditor. 

When  time  begins  to  run.     The  five  years  runs  from 

the  time  of  "docketing"  the  judgment,67  and  the  day  on  which 
the  judgment  is  docketed  must  be  included  in  the  computa- 
tion.68 

§  2209.    After  five  years. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judg- 
es Code  Civ.  Proc.   §   1375. 

G3  Swift  v.  De  Witt,  1  Code  R.  25,  6  N.  Y.  Leg.  Obs.  314,  3  How.'  Pr. 
280. 

6i  So  held  where  judgment  was  by  confession.  Merritt  v.  Baker,  11 
How.  Pr.  456. 

65  Cooper  v.  Bailey,  69  App.  Div.  358,  74  N.  Y.  Supp.  667. 

cg  Code  Civ.  Proc.  §  1376. 

gt  Kupfer  v.  Frank,  30  Hun,  74. 

esAultman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54. 
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ment,  execution  can  be  issued  thereupon,  in  one  of  the  follow- 
ing cases  only : 

1.  Where  an  execution  was  issued  thereupon  within  five 
years  after  the  entry  of  the  judgment,  and  has  been  returned 
wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to 
issue  the  execution.69 

In  other  words,  leave  of  court  must  be  obtained  if  five  yens 
have  elapsed,  unless  an  execution  has  been  issued  within  the 
five  years  and  returned  unsatisfied.70  This  requirement  for 
leave  to  issue  execution  has  an  historical  origin.  Under  the 
Revised  Statutes,  if  execution  was  not  issued  within  two  years 
after  judgment,  the  plaintiff  might  sue  out  a  writ  of  scire 
facias,  by  which  the  sheriff  was  required  to  summon  the  party 
against  whom  it  was  issued  to  appear  at  a  certain  day.  to 
show  cause,  if  he  had  anything  to  say,  why  the  plaintiff  ought 
not  to  have  execution  of  the  judgment,  but  if  an  execution 
had  once  been  sued  out  within  the  two  years  a  scire  facias 
was  unnecessary.  The  issuing  and  return  of  the  execution  un- 
satisfied creates  a  presumption  that  the  judgment  is  unpaid, 
while  a  failure  to  issue  an  execution  for  the  period  named  cre- 
ates a  presumption  that  the  judgment  has  been  satisfied  or 
released,  which  may  be  rebutted,  and  lie'  opportunity  to  rebut 
this  presumption  which  was  afforded  by  scire  facias  is  now 
furnished  on  the  hearing  of  the  motion  for  leave  to  issue  the 
execution. 

However,  an  execution  issued  without  leave  after  the  lapse 
of  five  years  is  not  void  but  merely  liable  to  be  set  aside  on 
motion-.71  and  the  supplementary  proceedings  based  thereon 
should  not  be  set  aside  merely  because  of  the  failure  to 
obtain  leave,  if  the  merits  have   been   fully  investigated  and 

69  Code  Civ.  Proc.  §  1377. 

to  Wade  v.  De  Leyer,  40  Super.  Ct.  (8  J.  &  S.)  541;  Duryee  v.  Bots- 
ford,  24  Hun,  317. 

Ti  Winebrener  v.  Johnson,  7  Abb.  Pr.  (N.  S.)  202;  Wooster  v. 
Wuterich,  2  Abb.  N.  C.  206;  Frean  v.  Garrett,  24  Hun,  161.  Such  an 
execution  may  be  made  the  basis  of  a  creditor's  suit.  Aultman  &  Tay- 
lor Co.  v.  Syme,  163  N.  Y.  54. 
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the  parties  entitled  to  leave  have  acted  in  good  faith.72  And 
an  execution  may  issue,  even  after  five  years,  on  consent  of 
defendant,  without  any  previous  order  of  court.73  The  mere 
fact  that  leave  to  issue  an  execution  is  denied  more  than  five 
years  after  the  entry  of  judgment  does  not  preclude  the  right 
of  the  judgment  creditor  to  issue  an  execution  without  leave 
of  court  on  his  subsequently  ascertaining  that  a  previous  exe- 
cution had  been  issued  within  five  years.74 

Proceedings  to  obtain  leave  of  court.     Section  1378  of 

the  Code  provides  as  to  the  notice  and  affidavits  on  a  motion 
for  leave  to  issue  execution  after  the  lapse  of  five  years.  This 
section  does  not  apply,  however,  where  the  judgment  debtor 
has  died.75  It  seems  that  the  motion  may  be  made  by  an  as- 
signee of  the  judgment.76 

Notice  of  the  application  must  be  served  personally  upon 
the  adverse  party,  if  he  is  a  resident  of  the  state,  and  personal 
service  can,  with  reasonable  diligence,  be  made  upon  him 
therein ;  otherwise,  notice  must  be  given  in  such  manner  as  the 
court  directs.77 

Where  the  judgment  is  for  a  sum  of  money,  or  directs  the 
payment  of  a  sum  of  money,  leave  shall  not  be  granted  except 
on  proof,  by  affidavit,  to  the  satisfaction  of  the  court,  that  the 
judgment  remains  wholly  or  partly  unsatisfied.7s  The  burden 
of  proving  such  fact  is  on  the  moving  party.79  The  judgment 
debtor  is  confined,  in  his  opposing  affidavits,  to  a  showing  that 
the  judgment  has  been  paid  or  otherwise  discharged,  in 
whole  or  in  part.  If  defendant  denies  that  anything  is  due 
on  the  judgment  it  is  proper  to  direct  a  reference  to  report  the 
amount  due. 

It  has  been  held  that  the  court  has  no  discretion  if  the  facts 

•-  National  Bank  of  Port  Jervis  v.  Hansee,  15  Abb.  N.  C.  488. 
is  Hulbut  v.  Fuller,  3  Code  R.  55.     To  same  effect,  Merritt  v.  Wing, 
4  How.  Pr.  14. 

7i  Cooper  v.  Bailey,  69  App.  Div.  358,  74  N.  Y.  Supp.  667. 

™  Marine  Bank  of  Chicago  v.  Van  Brunt,  11  Hun,  379. 

7«  Betts  v.  Garr,  26  N.  Y.  383. 

"••  78  Code  Civ.  Proc.  §  1378. 

79  Michaels  v.  Abrahams,  N.  Y.  Daily  Reg.,  March  6,  1883. 
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stated  in  the  moving  papers  are  uncontradicted,80  but  if  they 
are  disputed  the  court  has  discretion.81     The  court  cannot  in- 
quire into  the  validity  of  the  judgment,82  since  the  only  proper 
inquiry  is  whether  any  part  of  the  judgment  remains  due.83 
Pendency  of  supplementary  proceedings  is  no  objection,84  nor 
is  the  bringing  of  an  action  on  the  judgment  and  the  recovery 
of  a  new  judgment.85     The  motion  cannot  be  denied  because 
of  the  existence  of  an  alleged  right  to  set-off  judgments  though 
the  court  may  withhold  its  decision  to  allow  the  making  of  a 
motion   for    a    set-off.8G     Leave   to    issue    execution    after   the 
lapse   of  five  years  should  be   granted   where   defendant   ob- 
tained a  discharge  in  insolvency  shortly  after  the  rendition  of 
the  judgment  and  such  discharge  was  subsequently  declared 
void.87     Of  course,   execution   will  not  be  permitted  to  issue 
"nunc  pro  tunc"  after  the  lapse  of  several  years.88 

Leave  may  be  granted  to  issue  an  execution  on  a  judgment 
in  ejectment  though  twenty  years  have  elapsed  since  the  ren- 
dition of  the  judgment.80  though  the  rule  seems  to  be  to  the 
contrary  whore  the  judgment  is  a  money  judgment,  unless 
there  is  proof  of  payment  or  written  acknowledgment  within 
the  twenty  years.'"'     It  seems  that  leave  may  be  granted,  after 

so  Betts  v.  Garr,  26  N.  Y.  383;  Nichols  v.  Kelsey,  2  City  Ct.  R.  410, 
13  Civ.  Proc.  R.  (Browne)  154,  20  Abb.  N.  C.  14. 

si  In  such  a  case  the  order  is  not  reviewable  in  the  court  of  appeals. 
The  proper  remedy  is  to  move  for  leave  to  sue  on  the  judgment. 
Shuman  v.  Strauss,  52  N.  Y.  404. 

82  Lee  v.  Watkins,  3  Abb.  Pr.  243.  13  How.  Pr.  178.  Followed  in  Mat- 
ter of  Armstrong,  35  Misc.  327.  71  N.  Y.  Supp.  951.  Service  of  process. 
Mereness  v.  Brenon,  7  Wkly.  Dig.  24. 

83  Betts  v.  Garr,  26  N.  Y.  383. 

si  Smith  v.  Mahony,  3  Daly,  285. 

ss  Small  v.  Wheaton,  2  Abb.  Pr.  316,  4  E.  D.  Smith,  427. 

sg  Betts  v.  Garr,  26  N.  Y.  383. 

»v  Small  v.  Wheaton,  2  Abb.  Pr.  316,  4  E.  D.  Smith,  427. 

ss  Hansee  v.  Fiero,  25  Abb.  N.  C.  46,  56  Hun,  463,  31  State  Rep.  360, 
10  N.  Y.  Supp.  494. 

so  Van  Rensselaer  v.  Wright,  121  N.  Y.  626;  Shultes  v.  Sickles,  70 
Hun.  479,  53  State  Rep.  700,  24  N.  Y.  Supp.  145. 

so  Kennedy  v.  Mills,  4  Abb.  Pr.  132;  Kincaid  v.  Richardson,  9  Abb.  N. 
C.  315. 
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five  years,  though  an  action  on  the  judgment  has  become  barred 
by  limitations.91  So  the  fact  that  the  statute  of  limitations 
has  barred  an  action  on  a  judgment  of  a  justice  of  the  peace 
does  not  prevent  the  supreme  court  from  permitting  an  exe- 
cution to  be  issued  on  such  a  judgment  where  a  transcript  is 
filed  in  the  county  clerk's  office  before  the  right  to  sue  on  the 
judgment  is  barred   by  limitations.92 

Form   of  affidavit. 

[Title  of  court  and  action.] 
[Venue.] 
A.  X.,  being  duly  sworn,  says: 

I.  That  he  is  . 

II.  That  a  final  judgment  was  rendered  in  the  court,  in  the 

above-entitled  action,  in   favor  of  against  ,  for  the   sum 

of  ,  and  it  was  duly  docketed  and  the  judgment  roll  filed  in  the 

county  clerk's   office   of  county   on   the  day  of  , 

190—. 

III.  That  no  execution  has  ever  been  issued  on  said  judgment  which 
remains  wholly  unsatisfied  [if  partly  unsatisfied  state  amount  collected, 
and  when,  and  amount  due]  and  no  part  thereof  has  been  paid  or 
collected. 03 

IV.  [If  order  to  show  cause  is  sought,  add:]  An  order  to  show  cause 
is  sought  because  it  is  necessary  that  such  order  provide  for  the 
manner  of  giving  notice  of  the  application  for  leave  to  issue  execution 

to [the  judgment  debtor]  who  resides  out  of  this  state  at , 

in  the  state  of . 

V.  That  no  previous  application  has  been  made,  etc. 

[Jurat.]  [Signature.] 

Form  of  order  granting  leave  to  issue  execution. 

[Title  of  action.]                                                     At  a  special  term,  etc. 
On  reading  and  filing  the  affidavit  of  ,  verified  on  the  


si  Kincaid  v.  Richardson,  25  Hun,  237. 

92  Rose  v.  Henry,  37  Hun,  397;  Herder  v.  Collyer,  22  Abb.  N.  C.  461, 
6  N.  Y.  Supp.  513;  Becker  v.  Porter,  17  App.  Div.  183,  79  State  Rep.  296, 
45  N.  Y.  Supp.  296;  Agar  v.  Curtiss,  8  App.  Div.  337,  40  N.  Y.  Supp.  815. 

93  If  judgment  has  been  assigned  and  affidavit  is  made  by  the  as- 
signee, such  fact  should  be  stated  and  the  allegation  as  to  payments 
before  the  assignment  should  be  on  information  and  belief. 
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day  of  ;  190—,  whereby  it  is  proved  to  the  satisfaction  of  the 

court  that  the  judgment  in  this  action  remains  wholly  [or  partly]  un- 
satisfied, and  on  reading  and  filing  [specify  the  other  motion  papers, 

and   opposing   papers],   with  proof  of   service   thereof  on  ,  and 

after  hearing in  support  of  the  motion  and in  opposition: 

Now,  on  motion  of  ,  attorney  for  : 

Ordered,  that  the  motion  of for  leave  to  issue  execution  on  the 

final  judgment  entered  in  this  action  and  docketed  on  the day  of 

t  190—,  for  dollars,  be  and  the  same  hereby  is  granted. 

Enter:      [Signature  of  judge  by  initials  of  name  and  title.] 

§  2210.     After  death  of  defendant  in  ejectment. 

Where  a  party,  or  one  or  more  of  several  parties  against 
whom  a  judgment  for  the  recovery  of  possession  of  real  prop- 
erty has  been  obtained,  has  died,  an  order  granting  leave  to 
issue  and  execute  such  execution  or  writ  of  possession  may 
be  granted  upon  giving  twenty  days'  notice  to  the  occupants 
of  the  lands  so  recovered,  and  to  the  grantees  or  devisees  of 
said  deceased,  or  if  he  died  intestate,  to  the  heirs-at-law  of 
said  deceased ;  said  notices  to  be  served  in  the  same  manner  as 
a  summons  is  directed  to  be  served  in  an  action  in  the  supreme 
court.94 

§  2211.     After  death  of  a  judgment  debtor. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued 
against  the  property  of  a  judgment  debtor  who  has  died  since 
the  entry  of  the  judgment,  except  as  prescribed  in  sections 
1380  and  1381  of  the  Code95  which  will  now  be  considered. 
Thus,  the  execution  referred  to  in  section  1252  of  the  Code,96 
where  the  judgment  debtor  has  died,  can  be  enforced  only  as 
provided  in  sections  1380  and  1381.97  The  Code  provisions  to 
be  considered  do  not,  however,  affect  the  right  of  a  judgment 
creditor  to  enforce  a  judgment  against  the  property  of  one  or 
more  surviving  judgment  debtors  as  if  all  the  judgment  debtors 
were  living.     In  that  case,  an  execution  must  be  issued  in  the 

04  Code  Civ.  Proc.  §  1376.     Form  of  affidavit,  notice  of  motion,  and 
order,  see  2  Abb.  New  Pr.  &  F.  1037-1039. 
95  Code  Civ.  Proc.  §  1379. 
»s  See  ante.  §  2004. 
9t  Atlas  Refining  Co.  v.  Smith,  52  App.  Div.  109,  64  N.  Y.  Supp.  1044. 

N.  Y.  Prac— 193. 
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usual  form;  but  the  attorney  for  the  judgment  creditor  must 
indorse  thereupon,  a  notice  to  the  sheriff,  reciting  the  death 
of  the  deceased  judgment  debtor,  and  requiring  the  sheriff 
not  to  collect  the  execution  out  of  any  property  which  be- 
longed to  him.98 

Section  1380  is  long  but  by  splitting  it  up  its  meaning  can 
be  made  clearer.  When  the  present  Code  was  first  enacted 
this  provision  merely  embraced  what  is  now  contained  in  the 
first  two  sentences,  viz.:  "After  the  expiration  of  one  year 
from  the  death  of  a  party,  against  whom  a  final  judgment  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money 
is  rendered,  the  judgment  may  be  enforced  by  execution 
against  any  property  upon  which  it  is  a  lien,  with  like  effect 
as  if  the  judgment  debtor  was  still  living.  But  such  an  exe- 
cution shall  not  be  issued,  unless  an  order  granting  leave  to 
issue  it  is  procured  from  the  court  from  which  the  execution 
is  to  be  issued,  and  a  decree  to  the  same  effect  is  procured 
from  a  surrogate 's  court  of  this  state,  which  has  duly  granted 
letters  testamentary  or  letters  of  administration  upon  the  es- 
tate of  the  deceased  judgment  debtor."  This  one  year  limi- 
tation applies  not  only  to  judgments  rendered  in  courts  of  rec- 
ord but  also  to  judgments  rendered  in  courts  not  of  record 
where  transcripts  have  been  filed  with  the  county  clerk,  while 
the  limitation  of  three  years  after  issuing  of  letters  applies 
only  to  judgments  originally  rendered  in  courts  of  record." 
The  words  "such  an  execution"  contained  in  the  second  sen- 
tence include  executions  issued  on  judgments  which  are  not, 
because  of  the  lapse  of  ten  years,  as  well  as  those  which  are, 
liens  on  the  real  property  of  a  judgment  debtor.100  These  two 
sentences  apply  only  to  an  execution  against  personal  property 
of  the  decedent. 

The  third  sentence  is  as  follows:  "Where  the  lien  of  the 
judgment  was  created  as  prescribed  in  section  1251  of  the 
Code,  neither  the  order  nor  the  decree  can  be  made  until  the 
expiration  of  three  years  after  letters  testamentary  or  letters 
of  administration  have  been  duly  granted  upon  the  estate  of 

as  Code  Civ.  Proc.  §  1383.     See  Woodcock  v.  Bennet,  1  Cow.  711. 

99  Matter  of  Phelps,  6  Misc.  397,  26  N.  Y.  Supp.  774. 

100  Atlas  Refining  Co.  v.  Smith,  52  App.  Div.  109,  64  N.  Y.  Supp.  1044. 
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the  decedent,  and  for  that  purpose  such  a  lien  existing  at  the 
decedent's   death  continues   for  three  years   and   six  months 
thereafter,    notwithstanding   the    previous    expiration    of   ten 
years  from  the  filing  of  the  judgment  roll."     In  other  words 
where  a  judgment  is  docketed  in  a  county  clerk's  office  so  as 
to  become  a  lien  on  the  real  property  and  chattels  real  in  that 
county,  the  lien  is  not  limited  to  ten  years  but  is  extended 
three  years  and  six  months  after  the  death  of  the  judgment 
debtor;   and  an   execution   against   real  property   or   chattels 
real  cannot  be  issued  until  three  years  after  the  death  of  the 
judgment  debtor.101     The  fourth  and  fifth  sentences,  inserted 
by  .amendment  in  1885,  make  an  exception  to  this  rule  as  fol- 
lows:    "But  where  the  decedent  died  intestate  and  letters  of 
administration  upon  his  estate  have  not  been  granted  within 
three  years  after  his  death  by  the  surrogate's  court  of  the 
county  in  which  the  decedent  resided  at  the  time  of  his  death, 
or  if  the  decedent  resided  out  of  the  state  at  the  time  of  his 
death,   and  letters  testamentary   or  letters   of  administration 
have  not  been  granted  within  the  same  time  by  the  surrogate's 
court  of  the  county  in  which  the  property  on  which  the  judg- 
ment is  a   lien  is  situated,  such  court  may  grant  the  decree 
whnv  it  appears  thai  the  decedent  did  not  leave  any  personal 
property  within  the  state  upon  which  to  administer.     In  such 
ease  the  lien  of  the  judgment  existing  at  the  decedent's  death 
continues  for  three  years  and  six  months  as  aforesaid." 

The  sixth  sentence  provides  that  the  judgment  lien  may  be 
enforced  bv  proceedings  in  surrogate's  court  for  the  dispo- 
sition of  the  real  property  of  the  decedent  for  the  payment  of 
his  debts.  This  remedy,  instead  of  an  execution,  is  preserved 
and  is  resorted  to  more  often  than  an  execution. 

The  seventh  sentence  provides  that  nothing  contained  in  the 
preceding  elauses  shall  preclude  the  right  of  a  judgment  cred- 
itor who  has  obtained  a  judgment  setting  aside  a  fraudulent 
conveyance  from  enforcing  such  judgment  by  execution 
against  the  property  fraudulently  conveyed,  without  obtain- 

ioi  Duell  v.  Alvord,  41  Hun,  196.  See  Matter  of  Holmes.  131  N.  Y. 
80;  Matter  of  Matteson,  50  State  Rep.  275,  21  N.  Y.  Supp.  576. 


3076  EXECUTION   AGAINST   PROPERTY.  §   2211 

Art.  III.     Issuance. — After    Death    of    a    Judgment    Debtor. 

ing  leave  of  court.102  This  sentence  which  was  added  in  1890 
applies  only  where  the  conveyance  has  been  declared  fraudu- 
lent.103 

Considering  section  1380  as  a  whole,  it  is  held  that  it  ap- 
plies only  where  the  judgment  debtor  dies  after,  and  not  be- 
fore, execution  is  issued.104  If  an  execution  is  issued  within 
five  years  and  thereafter  the  debtor  dies,  a  new  execution 
cannot  be  issued  as  of  course  but  leave  must  be  obtained  under 
this  section.105  Both  leave  of  the  surrogate  and  the  order  of 
the  court  in  which  the  judgment  was  entered  are  necessary  to 
authorize  the  execution.100  An  execution  issued  without  leave 
of  court,  after  the  death  of  the  judgment  debtor,  is  not  merely 
voidable  but  is  void.107  The  statute  applies  equally  to  judg- 
ments recovered  on  sole,  joint,  or  on  joint  and  several,  con- 
tracts.108 - 

Application  to  court  from  which  execution  is  to  be  is- 
sued. "Notice  of  the  application  to  the  court  from  which  the 
execution  is  to  be  issued,  for  an  order  granting  leave  to  issue 
the.  execution,  must  be  given  to  the  person  or  persons  whose 
interest  in  the  property  will  be  affected  by  a  sale  by  virtue  of 
the  execution,  and  also  to  the  executor  or  administrator  of  the 
judgment  debtor.  The  general  rules  of  practice  may  prescribe 
the  manner  in  which  the  notice  must  be  given ;  until  provision 
is  so  made  therein,  it  must  be  served  either  personally  or  in 
such  manner  as  the  court  prescribes  in  an  order  to  show 
cause."109  The  execution  is  void  as  to  persons  interested  in 
the  property  against  which  the  execution  issued  where  such 
persons  are  not  made  parties  to  the  proceedings  to  obtain 
leave.110     The  application  cannot  be  made  to  a  judge  out  of 

102  See  Bryer  v.  Foerster,  14  App.  Div.  315,  43  N.  Y.  Supp.  801. 

103  Matter  of  Holmes,  131  N.  Y.  80. 

104  Wood  v.  Morehouse,  45  N.  Y.  368,  374. 

io5  Marine  Bank  of  Chicago  v.  Van  Brunt,  11  Hun,  379.  Contra, 
Flanagan  v.  Tinen,  53  Barb.  587,  37  How.  Pr.  130. 

loe  Marine  Bank  of  Chicago  v.  Van  Brunt,  49  N.  Y.  160. 

io7  Wallace  v.  Swinton,  64  N.  Y.  188;  Prentiss  v.  Bowden,  145  N.  Y. 
342. 

los  Baskin  v.  Huntington,  130  N.  Y.  313,  41  State  Rep.  635. 

ioo  Code  Civ.  Proc.  §  1381,  subd.  1. 

no  Wallace  v.  Swinton,  64  N.  Y.  188 
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court  unless  by  consent.111  The  application  may  be  made  be- 
fore leave  has  been  obtained  from  the  surrogate's  court,112 
since  it  is  immaterial  to  which  court  application  is  first 
made.113  The  general  rules  of  practice  do  not  prescribe  the 
manner  in  which  the  notice  must  be  given.  If  personal  serv- 
ice can  be  made  on  the  executor  or  administrator  and  on  the 
other  parties  interested  in  the  property  against  which  the 
judgment  is  sought  to  be  enforced,  no  application  to  the  court 
as  to  the  mode  of  service  is  necessary ;  but  if  personal  service 
cannot  be  made  on  such  persons  an  application  should  be 
made,  on  affidavits  fully  stating  the  facts  in  regard  thereto, 
for  an  order  to  show  cause. 

Leave  shall  not  be  granted  except  on  proof  by  affidavit,114 
to  the  satisfaction  of  the  court  that  the  judgment  remains 
wholly  or  partly  unsatisfied.115  The  affidavit  need  not  be  made 
by  a  party  to  the  judgment.110  It  may  be  made  by  one  of  two 
joint  plaintiffs.117  A  positive  averment  that  the  judgment  is 
unsatisfied  and  unpaid  and  is  valid  and  subsisting  is  sufficient 
as  to  that  fact,118  So  is  a  mere  allegation  that  the  judgment 
"is  wholly  unsatisfied  and  unpaid."110 

Though  tin/  motion  papers  should  describe  the  land  on  which 
Hi''  judgment  is  a  lien  and  against  which  an  execution  is 
sought,  yet  it  is  not  necessary  to  describe  other  lands  than 
those  against  which  it  is  sought  to  enforce  the  judgment.' '" 

i«  Matter  of  Wadley,  29  Hun,  12. 

112  Kerr  v.  Kreuder,  28  Hun,  452. 

H3  Atlas  Refining  Co.  v.  Smith,  52  App.  Div.  109,  64  N.  Y.  Supp. 
1044.  Compare,  however,  Matter  of  Phelps,  6  Misc.  397,  26  N.  Y. 
Supp.  774,  which  holds  that  application  should  be  made  first  to  court 
from  which  execution  is  to  issue.  It  is  submitted  that  it  is  the  better 
practice  to  apply  to  the  surrogate  last. 

i"  Petition  without  affidavit  is  insufficient.  Matter  of  Holmes  59 
Hun,  369,  36  State  Rep.  535,  13  N.  Y.  Supp.  100. 

us  Code  Civ.  Proc.  §  1381,  subd.  1. 

no  Assignee  of  judgment  may  make.  Duell  v.  Alvord  41  Hun  196 
198. 

ii7,  us  Wadley  v.  Davis,  30  Hun,  570. 

us  Duell  v.  Alvord,  41  Hun,  196,  4  State  Rep.  197. 
120  Wadley  v.  Davis,  30  Hun,  570. 
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Leave  will  not  be  granted  as  a  matter  of  course.121  The  form 
of  the  order  may  be  that  execution  be  issued  in  due  form  of 
law  upon  said  judgment  for  the  amount  due  thereon  and  in- 
terest, against  any  property,  lands,  tenements,  real  estate,  or 
chattels  real,  upon  which  such  judgment  shall  be  a  lien,  either 
at  law  or  in  equity,  in  the  same  manner  and  with  the  same 
effect  as  if  the  said  defendant  were  still  living.122 

Form   of  affidavit. 

[Title  of  court  and  action.] 
[Venue.] 
A.  X.,  being  duly  sworn,  says: 

I.  That  he  is  the  . 

II.  [Same  as  II  in  form  of  affidavit  under  section  2209.] 

III.  That  said  died  intestate  in  county  in  which  he  re- 
sided, on  the  day  of  ,  190 — ,  leaving  as  his  only 

heirs  at  law,  and  letters  of  administration  were  duly  granted  on  said 

estate  by  the  surrogate  of  county,  on  the day  of  , 

190 — ,  to  ,  who  has  duly  qualified  as  such.123 

IV.  That  the  said  judgment  remains  wholly  unsatisfied  and  unpaid.  124 

V.  That  on  the  day  of  ,  190 — ,  after  the  time  the  judg- 
ment was  duly  docketed  in  the  said county,  the  said was 

the  owner  of  real  property  situated  therein,  on  which  .the  said  judg- 
ment was  and  still  is  a  lien.     [Add  description  of  property.] 

VI.  That  no  application  for  leave  to  issue  execution  on  said  judg- 
ment has  been  made  to  the  surrogate's  court  of  county  or  of 

any  other  county.  [If  application  is  pending  so  state.  If  decree  has 
been  made,  state  time  when  granted  and  annex  a  copy.] 

VII.  [If  order  to  show  cause  is  sought,  add:]  An  order  to  show 
cause  is  necessary  because  such  order  should  provide  as  to  the  man- 
ner of  giving  notice  of  this  application  for  leave  to  issue  execution 
to  the  persons  whose  interest  in  the  said  property  will  be  affected  by 

121  Kenny  v.  Geoghegan,  9  Civ.  Proc.  R.   (Browne)   378. 

i22Wilgus  v.  Bloodgood,  33  How.  Pr.  289. 

123  if  deceased  left  a  will  such  fact  should  be  stated  together  with 
the  fact  of  its  being  admitted  to  probate,  the  names  of  the  devisees,  the 
granting  of  letters  testamentary,  and  the  qualification  of  the  executor. 
If  defendant  died  intestate  and  three  years  have  elapsed  since  his 
death  without  letters  of  administration  being  taken  out,  such  fact 
should  be  stated. 

!24  If  partly  unsatisfied,  so  state  and  show  balance  due. 


§   2211  EXECUTION   AGAINST   PROPERTY.  3079 

Art.  III.     Issuance. — After    Death    of    a    Judgment    Debtor. 

a  sale  by  virtue  of  the  execution  inasmuch  as  and  are 

not  residents  of  this  state  but  reside  in  in  the  state  of  . 

VIII.     That  no  previous  application  has  been  made,  etc. 

[Jurat.]  [Signature.] 

Form  of  order. 

[Title  of  action.]                                                       At  a  special  term,  etc. 
On  reading  and  filing  the  affidavit  of  ,  verified  on  the  


day  of  ,  and   [specify  other  motion  papers]  whereby  it  appears 

that  [here  state  concisely  the  facts  on  which  the  application  is  based 
as  set  forth  in  the  mcving  affidavit  together  with  the  names  of  the 
persons  served  with  notice  of  the  application],  and  after  hearing 
,  attorney  for ,  in  support  of  the  motion  and  ,  attor- 
ney  for   ,    in    opposition   thereto:     Now,   on    motion    of   , 

attorney  for  : 

Ordered,  that  leave  be  and  hereby  is  granted  to  to  issue  an 

execution  for  dollars  on  said  judgment  to  be  enforced  against 

the  said  property  on  which  it  is  a  lien  with  like  effect  as  if  the  said 
judgment  debtor  were  still  living.  Said  property  is  described  as  fol- 
lows : 

Enter:      [Signature  of  judge  by  initials  of  name  and  title.] 

Application  to  surrogate's  court.     For  the  purpose  of 


procuring  a  decree  from  the  surrogate's  court  granting  leave 
to  issue  the  execution,  the  judgment  creditor  must  present  to 
that  court  a  written  petition,  duly  verified,  setting  forth  the 
facts,  and  praying  for  such  a  decree;  and  that  the  executor  or 
administrator  of  the  judgment  debtor  and  the  person  or  per- 
sons whose  interest  in  the  property  will  be  affected  by  a  sale 
by  virtue  of  the  execution  may  be  cited  to  show  cause  why 
it  should  not  be  granted.125  The  petition  must  be  verified.126 
The  petition  should  set  forth  the  facts  of  the  administration 
of  the  estate  of  the  judgment  debtor,  the  recovery  of  the 
judgment,  the  granting  of  leave  by  the  court  from  which  the 
execution  is  to  be  issued,  etc.,  and  the  names  and  residences, 
so  far  as  known,  of  the  persons  whose  interests  in  the  prop- 
erty will  be  affected  by  a  sale  by  virtue  of  the  execution.127 
And  it  is  the  better  practice,  on  an  application  affecting  real 
estate,  to  set  forth  also  a  description  of  the  real  estate  to  be 

125  Code  Civ.  Proc.  §  1381,  subd.  2. 

126  Matter  of  Howell,  2  Redf.  299. 

127  Redfield,  Pr.  Surr.  Cts.  568.     For  form  of  petition,  see  Redfield, 
Pr.  Surr.  Cts.  1015;  2  Abb.  New  Pr.  &  F.  1049. 
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affected  by  the  proceeding.128  Upon  the  presentation  of  the 
petition  the  surrogate  must  issue  a  citation  accordingly,  which 
said  citation  may  be  served  in  the  same  manner  as  is  a  notice 
in  the  court  from  which  the  execution  is  to  be  issued,  to  the 
executor  or  administrator  of  the  judgment  debtor,  and  the 
persons  whose  interest  in  the  property  will  be  affected  by  a 
sale  under  the  execution,  and,  if  the  general  rules  of  practice 
of  the  supreme  court  do  not  provide  for  a  mode  of  giving  such 
.notice,  such  citation  must  be  served  in  such  manner  as  the 
surrogate  by  order  may  prescribe,  or  as  is  otherwise  provided 
by  law.129  However,  if  the  parties  interested  appear  volun- 
tarily without  citation  upon  the  presentation  of  the  petition, 
they  are  bound  by  the  decree.130 

On  the  return  of  the  citation,  the  surrogate  may  make  such 
a  decree  in  the  premises  as  justice  requires.181  No  particular 
facts  need  be  proven  to  authorize  the  surrogate  to  grant 
leave.132  The  surrogate  cannot  determine  whether  the  judg- 
ment was  fraudulently  obtained.133  It  is  erroneous  for  the 
surrogate  to  grant  leave  to  issue  execution  subject  to  the  al- 
ternative that  the  administrator  apply  for  a  sale  of  the  real 
estate,  especially  if  it  does  not  appear  that  the  time  to  make 
such  application  has  elapsed.134 

§  2212.     On  judgments  against  executors  or  administrators. 

Under  the  Revised  Statutes  an  execution  on  a  judgment 
against  personal  representatives  could  issue  at  once,  provided 
his  account  had  been  settled,  for  a  just  proportion  of  the  as- 

128  Matter  of  Bently,  16  Abb.  Pr.  89. 

129  Code  Civ.  Proc.  §  1381,  subd.  2.  Rules  as  to  notice  on  applica- 
tion to  the  court  from  which  the  execution  is  to  be  issued,  as  laid 
down  in  preceding  section,  apply. 

130  Kerr  v.  Kreuder,  28  Hun,  452. 

i3i  Code  Civ.  Proc.  §  1381,  subd.  2.  Form  of  decree,  see  2  Abb  New 
Pr.  &  F.  1050. 

i32Allyn  v.  Thurston,  5  Hun,  105. 

133  Freeman  v.  Nelson,  4  Redf.  374. 

is*  St.  John  v.  Voorhies,  19  Abb.  Pr.  53. 
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sets  applicable  to  the  satisfaction  of  the  judgment.135  But 
under  the  present  Code  provision  an  execution  cannot  be  is- 
sued upon  a  judgment  for  a  sum  of  money,  against  an  execu- 
tor or  administrator,  in  his  representative  capacity,  until  an 
order  permitting  it  to  be  issued  has  been  made  by  the  surro- 
fce  from  whose  court  the  letters  were  issued.136  This  Code 
provision  is  inapplicable  to  judgments  in  actions  originally 
commenced  against  the  decedent,137  and  to  decrees  of  the  sur- 
rogate's court  against  an  executor  or  administrator.138  So 
the  rule  does  not  apply  to  the  case  of  a  judgment  against  a 
firm  of  which  decedent  as  well  as  his  executor  were  mem- 
bers.139 A  surrogate  has  the  same  power  to  direct  execution 
on  a  judgment  recovered  against  an  administrator  for  liabili- 
ties incurred  by  him  in  the  administration  of  the  estate,  as  he 
has  to  order  such  process  to  issue  on  a  judgment  for  a  debt 
owing  by  the  deceased.140 

Time  for  application.     The  application  may  be  made  at 

any  time  after  judgment.  An  appeal  from  a  judgment  ob- 
tained against 'the  executor  in  his  representative  capacity  is 
no  bar  to  the  motion  where  no  undertaking  lias  been  given  on 
appeal.141  Of  course,  if  a  stay  of  proceedings  exists  it  is 
proper  to  refuse  leave  to  issue  execution  until  the  result  of 
the  appeal  is  announced.1*2 

Notice  of  application.     At  least  six  days'  notice  of  the 

application  must  be  personally. served  on  the  executor  or  ad- 
ministrator unless  it  appears  that  service  cannot  be  so  made 
with  due  diligence:  in  which  case,  notice  must  be  given  to 
such  persons,  and  in  such  manner,   as  the  surrogate  directs, 

135  Olmsted   v.   Vredenburgh,   10   How.   Pr.   215;    Smith  v.  Howell,   2 
Redf.  325;  Redfield,  Pr.  Surr.  Cts.  564. 
ise  Code  Civ.  Proc.  §  1825. 
i3T  Thacher  v.  Bancroft,  15  Abb.  Pr.  243. 
188  Peyser  v.  Wendt,  2  Dem.  221. 
139  Columbus  Watch   Co.   v.   Hodenpyl,   61   Hun,   557,   16  N.   Y.   Supp. 

337. 

no  Matter  of  Thompson,  41  Barb.  237. 

in  Matter  of  Morey,  6  Dem.  287,  10  State  Rep.  693. 

1*2  Keyser  v.  Kelly,  4  Redf.  157. 
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by  an  order  to  show  cause  why  the  application  should  not  be 
granted.143 

Petition.     The  petition  must  be  signed  and  verified.144 

It  must  show  not  only  that  the  executor  has  assets,  but  also 
that  they  are  applicable  and  available  for  the  payment  of  the 
judgment,145  i.  e.,  whether  the  assets  of  the  estate  are  sufficient 
to  pay  the  whole  judgment  without  injuriously  affecting  the 
rights  of  others  entitled  to  equality  of  payment  with  the  cred- 
itor.146 It  has  been  held,  however,  that  the  petition  is  suffi- 
cient if  it  states  that  there  are  assets  in  the  hands  of  the  execu- 
tor sufficient  to  satisfy  the  judgment,  and  it  is  for  the  executor 
to  show  their  inadequacy  to  pay  all  the  creditors.147  It  is  sub- 
mitted that  the  latter  holding  is  the  better  rule  since  the  judg- 
ment creditor's  knowledge  of  the  assets  of  the  estate  is  pre- 
sumably inferior  to  the  knowledge  of  the  executor  or  admin- 
istrator. It  must  show  that  the  representative  has  funds  of 
the  estate  on  hand  applicable  to  the  payment  of  the  judgment 
which  he  refuses  to  apply,  or  that  funds  of  the  estate  have 
been  misapplied  which  ought  to  have  been  devoted  to  the  pay- 
ment of  the  judgment.148 

The  executor  or  administrator  may  controvert  the  facts  set 
up  in  the  petition.  If  the  assets  have  been  materially  reduced 
since  the  account,  the  representative  should  show  the  fact, 
distinctly,  in  opposition. 140  It  is  not  sufficient  merely  to  allege 
publication  of  the  usual  notice  to  creditors  to  present  claims 
and  the  nonpresentation  of  petitioner's  claim,  and  state  assets 
received  and  payments  for  expenses  and  debts  showing  bal- 
ance due  himself,  but  not  showing  that  he  had  accounted.150 

"3  Code  Civ.  Proc.  §  1826.  Form  of  notice,  see  2  Abb.  New  Pr.  &  F. 
1053.  Form  of  order  to  show  cause,  see  Redfield,  Pr.  Surr.  Cts.  1013; 
2  Abb.  New  Pr.  &  F.  1053. 

"*  Matter  of  Howell,  2  Redf.  299.  Form,  see  2  Abb.  New  Pr.  &  F. 
1051;   Redfield,  Pr.  Surr.  Cts.  1012. 

1*5  Matter  of  Lazelle's  Estate,  16  Misc.  515,  40  N.  Y.  Supp.  343;  Hau- 
selt  v.  Gano,  1  Dem.  36;  Melcher  v.  Fisk,  4  Redf.  22. 

146  Sippel  v.  Macklin,  2  Dem.  219. 

147  Matter  of  Steinau,  23  App.  Div.  550,  48  N.  Y.  Supp.  886. 

"8  Matter  of  Gall's  Estate,  40  App.  Div.  114,  57  N.  Y.  Supp.  835. 
149  Smith  v.  Howell,  2  Redf.  325. 
"o  Keyser  v.  Kelly,  4  Redf.  157. 
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•  Matters    considered   and  decree.     "Where   it   appears 


that  the  assets,  after  payment  of  all  sums  chargeable  against 
them  for  expenses,  and  for  claims  entitled  to  priority  as  against 
the  plaintiff,  are  not,  or  will  not  be,  sufficient  to  pay  all  the 
debts,  legacies,  or  other  claims  of  the  class  to  which  the  plain- 
tiff's claim  belongs,  the  sum,  directed  to  be  collected  by  the 
execution,  shall  not  exceed  the  plaintiff's  just  proportion  of 
the  assets.     In  that  case,  one  or  more  orders  may  be  after- 
wards made  in  like  manner,  and  one  or  more  executions  may 
be  afterwards  issued,  whenever  it  appears  that  the  sum  di- 
rected to  be  collected  by  the  first  execution  is  less  than  the 
plaintiff's   just   proportion."-1     The    clause    "for   claims   en- 
titled to  priority  against  the  plaintiff"  was,  according  to  Mr. 
Throop,  intended  to  include  not  only  the  common  cases,  where 
legacies  are  postponed  to  debts,  and  certain  debts  to  others, 
but  also  a  class  of  cases  where  the  assets  must,  according  to 
well  recognized  rules,  be  applied  to  the  payment  of  debts,  to 
the  exclusion  of  some  legacies  rather  than  others.     If  an  ac- 
counting has  been  had  it  is  a  mere  matter  of  calculation  if  the 
balance  of  the  assets  is  insufficient  to  pay  in  full  all  claims  of 
an  equal  degree,  to  ascertain  the  pro  rata  share  for  which  the 
execution  shall  issue.     If  the  assets  are  admittedly  sufficient 
then  it  will  issue  for  the  whole  amount  due.152     If  there  has 
been  no  accounting  and  a  question  is  raised  as  to  the  suffi- 
ciency of  the  assets,  the  surrogate  may,  under  section  2723  of 
the  Code,  require  an   intermediate  accounting;  and  if  it  ap- 
pears that  there  are  no  assets  then  no  execution  can  be  is- 
sued.153    If  there  appear  to  be  no  assets  in  the  hands  of  the 
executor  or  administrator,  an  order  granting  leave  cannot  be 
sustained  on  the  ground  that  the  executor  or  administrator 
had  paid  other  claims  of  inferior  right,  or  had  neglected  to  re- 
duce to  possession  certain  assets  to  which  he  ought  to  have 

i5i  Code  Civ.  Proc.  §  1826. 

152  Smith  v.  Howell,  2  Redf.  325. 

153  Matter  of  Jansen,  1  Con.  362,  9  N.  Y.  Supp.  451.  Intermediate 
accounting.  Peters  v.  Carr,  2  Dem.  22;  Matter  of  Dougherty  s  Estate, 
15  State  Rep.  743;  Matter  of  Congregational  Unitarian  Soc,  34  App. 
Div   387    54  N.  Y.  Supp.  269;   Estate  of  Kelsey,  4  Month.  Law  Bui.  56. 
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resorted.154  The  surrogate  cannot  authorize  execution  to  issue 
on  a  judgment  against  an  executor  where  the  assets  are  suffi- 
cient to  pay  but  a  small  proportion  of  the  claims  of  the  class, 
and  the  court  is  unable  to  determine  the  amount  for  which 
execution  should  issue.1"'5  So  execution  against  an  admin- 
istrator will  not  be  granted  after  he  has  accounted  for  all 
the  assets  coming  into  his  hands,  paid  them  to  creditors  un- 
der direction  of  the  surrogate,  and  been  duly  discharged  on 
a  final  accounting.156  In  computing  the  amount  of  assets, 
the  claim  of  the  attorney  or  counsel  of  the  representative, 
for  professional  services  rendered  to  him,  and  not  upon  the 
retainer  of  the  deceased,  in  the  unsuccessful  defense  of  the 
applicant's  judgment,  cannot  be  deducted.157  The  surrogate 
cannot  go  back  of  the  judgment  to  determine  its  validity.158 
The  order  must  specify  the  sum  to  be  collected.159 

Execution  on  a  judgment  against  executors  or  administra- 
tors cannot  be  issued  against  the  real  estate  of  the  debtor;160 
and  this  is  so  although  the  will  authorizes  a  sale  for  the  pur- 
poses of  administration  and  distribution,  unless  the  judgment 
is  by  its  terms  made  a  lien  on  the  real  estate,  as  the  doctrine 
of  equitable  conversion  does  not  apply.161 

Requiring  security  of  legatee.     Where  a  judgment  has 

been  rendered  against  an  executor  or  administrator,  for  a  leg- 
acy or  distributive  share,  the  surrogate,  before  granting  an 
order,  permitting  an  execution  to  be  issued  thereupon,  may, 
and,  in  a  proper  case,  must,  require  the  applicant  to  file  in 
his  office,  an  undertaking  to  the  defendant,  in  such  a  sum, 
and  with  such  sureties,  as  the  surrogate  directs,  to  the  effect, 
that  if,  after  collection  of  any  sum  of  money  by  virtue  of  the 

is*  St.  John  v.  Voorhies,  19  Abb.  Pr.  53. 

155  Matter  of  Hesdra's  Estate,  23  N.  Y.  Supp.  842. 

ise  Matter  of  Hathaway's  Estate,  24  N.  Y.  Supp.  468. 

157  Field  v.  Field,  2  Redf.  160.  See,  also,  Matter  of  Nichols,  4  Redf. 
288. 

issReyser  v.  Kelly,  4  Redf.  157. 

159  Code  Civ.  Proc.  §  1825.  For  form  of  order  that  execution  issue, 
see  Redfield,  Pr.  Surr.  Cts.  1014;   2  Abb.  New  Pr.  &  F.  1056. 

ico  James  v.  Beesly,  4  Redf.  236,  240;   Matter  of  Jansen,  1  Con.  362. 

i6i  Matter  of  Hesdra's  Estate,  23  N.  Y.  Supp.  842. 
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execution,  the  remaining  assets  are  not  sufficient  to  pay  all 
sums,  for  which  the  defendant  is  chargeable,  for  expenses, 
claims  entitled  to  priority  as  against  the  applicant,  and  the 
other  legacies  or  distributive  shares,  of  the  class  to  which  the 
applicant's  claim  belongs,  the  plaintiff  will  refund  to  the  de- 
fendant the  sum  so  collected,  or  such  ratable  part  thereof,  with 
the  other  legatees  or  representatives  of  the  same  class,  as  is 
necessary  to  make  up  the  deficiency.162 

§  2213.     Simultaneous  writs. 

While  two  or  more  writs,  based  on  the  same  judgment,  can- 
not be  issued  to  the  same  county  at  the  same  time,  in  the  ab- 
sence of  statutory  authority  therefor,  yet  executions  on  the 
same  judgment  may  issue  to  different  counties  at  the  same 
time.163  And  if  a  judgment  awards  not  only  the  delivery  of 
the  possession  of  property  but  also  a  sum  of  money,  the  money 
may  be  collected  by  virtue  of  the  execution  for  the  delivery 
of  the  possession  of  the  property  or  a  separate  execution  may 
be  issued  for  the  collection  of  the  money,  omitting  the  direction 
to  deliver  possession  of  the  property.164  So  where  a  judgment 
awards  different  sums  of  money,  to  or  against  different  par- 
ties, a  separate  execution  may  be  issued  to  collect  each  sum  so 
awarded:  subject  to  the  power  of  the  court  to  control  the  en- 
forcement of  the  execution,  on  motion,  where  the  collection 
of  one  execution  will,  wholly  or  partly,  satisfy  another.165 
This  latter  provision,  according  to  Mr.  Throop,  was  chiefly  in- 
tended to  provide  for  judgments  in  equity  causes  where  dif- 
ferent rights  are  to  be  enforced,  on  the  part  of  either  the  plain- 
tiffs or  the  defendants.  Simultaneous  executions  against 
property  and  against  the  person  are  not  allowed  except  by 
leave  of  court.166 

162  Code  Civ.  Proc.  §  1827.  For  form  of  undertaking,  see  Redfield, 
Pr.  Surr.  Cts.  1014;  2  Abb.  New  Pr.  &  F.  1054. 

icsCode  Civ.  Proc.  §  1365;    Hammond  v.  Mather,  2  Cow.  456. 
is*  Code  Civ.  Proc.  §  1373. 

165  Code  Civ.  Proc.  §  1374. 

166  Code  Civ.  Proc.  §  1490. 
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§  2214.     New  execution. 

So  long  as  the  judgment  is  unsatisfied,  successive  executions 
may  be  issued  to  enforce  payment  of  the  judgment.107  When 
leave  of  court  must  first  be  obtained,  because  of  lapse  of  time, 
has  already  been  considered.  Where  there  has  been  no  return 
to  the  first  writ,  a  second  execution  cannot  issue  to  the  same 
county  except  by  leave  of  court,168  but  the  issuance  of  a  second 
execution  before  the  first  is  returned  merely  renders  the  second 
execution  voidable  at  the  instance  of  the  judgment  debtor.1150 
It  seems  that  the  judgment  creditor  cannot  levy  a  second  exe- 
cution after  he  has  filed  a  creditor's  bill  and  obtained  the  ap- 
pointment of  a  receiver,170  though  the  mere  bringing  of  a 
creditor's  suit  does  not,  of  itself,  prevent  a  sale  under  an  exe- 
cution issued  after  the  commencement  of  the  suit.171  A  second 
execution  may  be  issued  even  after  supplementary  proceed- 
ings have  been  instituted,172  or  after  a  sale  of  a  third  person's 
property  under  the  first  execution  where  said  third  person 
has  recovered  judgment  against  plaintiff  for  selling  his 
goods,173  or  after  the  cancellation  of  a  return  of  the  execution 
as  satisfied.174  So  a  new  execution  against  property  may  issue 
after  the  escape  of  the  debtor  from  imprisonment  under  a  body 

i6T  See  Duryee  v.  Botsford,  24  Hun,  317.  Section  376  of  the  Code 
providing  that  a  final  money  judgment  shall  be  presumed  paid  after 
the  lapse  of  twenty  years  does  not  apply  to  the  remedy  by  execution. 
Kincaid  v.  Richardson,  25  Hun,  237. 

i6s  Cairns  v.  Smith,  8  Johns.  260;  Dorland  v.  Dorland,  5  Cow.  417; 
Horton  v.  Borthwick,  15  Wkly.  Dig.  309,  27  Hun,  544;  Ledyard  v. 
Burke,  5  Hill,  571. 

169  Mollineaux  v.  Mott,  78  App.  Div.  493,  79  N.  Y.  Supp.  661;  Horton 
v.  Borthwick,  27  Hun,  544,  15  Wkly.  Dig.  309. 

i7o  Gouverneur  v.  Warner,  4  Super.  Ct.  (2  Sandf.)  624;  Rigney  v. 
Tallmadge,  19  Abb.  Pr.  16. 

i"i  Erickson  v.  Quinn,  50  N.  Y.  697. 

1"  Smith  v.  Davis,  63  Hun,  100,  43  State  Rep.  504,  17  N.  Y.  Supp. 
614. 

173  Richardson  v.  McDougall,  19  Wend.  80.  To  same  effect,  Suydam 
v.  Holden,  Seld.  Notes,  170. 

174  Symonds  v.  Craw,  5  Cow.  279;  Van  Rensselaer  v.  Witbeck,  2 
Lans.  498,  503. 
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execution,175  or  after  the  death  of  the  debtor  while  in  custody 
under  a  body  execution,176  or  after  the  debtor  is  discharged 
from  custody  by  the  creditor  after  thirty  days'  imprisonment 
under  a  body  execution.177  So  where  an  evicted  execution 
purchaser  has  recovered  the  purchase  money  from  the  plain- 
tiff in  the  execution,  the  latter  may  issue  a  new  execution  on 
his  judgment.178  An  execution  for  a  part  of  the  judgment,  or 
a  direction  to  levy  on  an  amount  less  than  the  whole,  precludes 
a  second  execution  for  the  balance,179  though  it  seems  that 
leave  may  be  given  by  way  of  amendment.180  An  undisposed 
of  levy  under  a  previous  writ  precludes  a  second  writ.  The 
right  to  issue  a  second  execution  as  of  course,  after  the  re- 
turn of  a  previous  execution  issued  within  five  years  of  the 
entry  of  judgment,  partly  or  wholly  unsatisfied  or  unexecuted, 
is  not  limited  by  the  fact  that  the  first  execution  was  a  body 
execution.181  Where  execution  issued  against  two  joint  debt- 
ors has  been  levied  upon  property  of  one  of  them,  plaintiff  can- 
not countermand  it,  and  issue  a  new  execution  for  purpose  of 
levy  upon  the  sole  property  of  the  other  defendant,  especially 
if  it  appear  that  the  first  execution  was  withdrawn  at  request 
of  the  debtor  upon  whose  property  it  was  levied,  and  with  the 
express  purpose  of  screening  him  from  payment  of  any  part 
of  the  debt,  and  collecting  the  whole  from  the  property  of  his 
co-defendant.182 

The  second  writ  is  usually  called  an  alias  and  writs  issued 
subsequently  to  the  alias  are  pluries  writs.  It  has  been  held 
that  it  must  recite  the  first  and  the  return  of  the  sheriff  there- 
on,183 but  the  omission  to  do  so  is  amendable.184  The  designa- 
tion of  the  writ  as  an  alias  may  be  rejected  as  surplusage.185 

"«  Code  Civ.  Proc.  §  1402. 
1-6  Code  Civ.  Proc.  §  1493. 
iti  Code  Civ.  Proc.  §  1494. 
i'S  Code  Civ.  Proc.  §  1480. 

i-3  People  v.  Onondaga  C.  P.,  3  Wend.  331;  Todd  v.  Botchford,  13 
Wkly.  Dig.  222. 

iso  People  v.  Onondaga  C.  P.,  3  Wend.  331. 

isi  Quigley  v.  Baumann,  29  Misc.  515,  61  N.  Y.  Supp.  966. 

is2  McChain  v.  McKeon,  9  Super.  Ct.  (2  Duer)   645. 

183  Cumpston  v.  Field,  3  Wend.  382. 

184  McMichael  v.  Knapp,  7  Cow.  413. 
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§  2215.     Substitution  of  copy  for  lost  original. 

A  new  execution  may  be  granted,  nunc  pro  tunc,  where  the 
old  one  has  been  accidentally  destroyed.186  An  order  of  court 
is  necessary,  but  though  a  duplicate  cannot  be  regularly  issued 
without  an  order  of  the  court,  such  irregularity  merely  ren- 
ders the  execution  voidable  so  that  it  can  be  taken  advantage 
of  only  by  the  defendant  in  the  execution.187 

§  2216.     Delivery  to  officer. 

The  first  step  after  an  execution  is  prepared  is  to  place  it 
in  the  hands  of  the  sheriff.  It  cannot  be  said  to  be  issued 
until  it  is  delivered  to  the  sheriff.  On  delivering  the  execu- 
tion to  the  sheriff,188  he  must,  if  required,  give  to.  the  person 
delivering  the  same,  without  compensation,  a  writing  signed 
by  him,  specifying  the  names  of  the  parties,  the  nature  of  the 
execution,  and  the  day  and  hour  of  receiving  it.189  The 
officer  must  also  indorse  on  the  execution  the  time  when  re- 
ceived.190 In  addition  to  the  indorsements  on  the  execution, 
in  behalf  of  the  creditor,  the  attorney  who  delivers  the  execu- 
tion to  the  sheriff  may  bind  the  latter  by  specific  oral  direc- 
tions as  to  the  time  and  mode  of  enforcing  the  writ,  though, 
of  course,  the  power  of  the  sheriff  cannot  be  enlarged.191  The 
party  in  whose  favor  process  is  issued  may  give  such  instruc- 
tions to  the  sheriff  as  will  not  only  excuse  him  from  his  gen- 
eral duty  but  bind  him  to  the  performance  of  what  is  required 
of  him.192  But  in  the  absence  of  proof  of  special  authority  to 
an  attorney,  his  acts  in  directing  the  levy  on  or  the  taking  of 

is5  Jackson  v.  Sternbergh,  1  Johns.  Cas.  153. 

ise  White  v.  Lovejoy,  3  Johns.  448;  Burkle  v.  Luce,  1  N.  Y.  (1  Comst.) 
163.     Notice  of  motion  must  be  given.     Douw  v.  Burt,  1  Wend.  89. 

187  Crouse  v.  Schoolcraft,  51  App.  Div.  160,  64  N.  Y.   Supp.  640. 

188  Delivery  to  deputy  sheriff  is,  in  contemplation  of  law,  a  delivery 
to  the  sheriff.     Burrell  v.  Hollands,  78   Hun,  583,  29  N.  Y.  Supp.  515. 

189  Code  Civ.  Proc.  §  100. 

190  See  post,    §    2226. 

191  Walters  v.  Sykes,  22  Wend.  566;  Gregg  v.  Murphy,  73  Him,  389, 
26  N.  Y.  Supp.  556. 

192  Gregg  v.  Murphy,  73  Hun,  389,  396,  26  N.  Y.  Supp.  556. 
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goods  on  process  are  in  excess  of  his  general  powers  as  an 
attorney  and  do  not  affect  or  subject  his  client  to  liability.  • 
The  attorney,  as  such,  has  no  authority  to  bind  the  execution 
creditor  by  directing  a  trespass.194  . 

If  required  by  the  sheriff,  the  fifty  cent  fee  for  receiving 
the  execution,  together  with  the  fee  for  returning  the  execu- 
tion, must  be  paid  by  the  person  in  whose  behalf  the  exe- 
cution is  issued,  at  the  time  when  it  is  delivered  to  the  sheriff, 
who  is  not  bound  to  execute  it  unless  the  fee  is  so  paid.    ■ 

ART.   IV.      FORM    AND    CONTENTS. 

§  2217.     General  rules  as  to  mandates. 

5  \n  execution  is  a  mandate  of  the  court,  as  the  word  man- 
date is  defined  in  the  Code.196  The  rules  as  to  its  teste,  sub- 
scription, seal,  etc.,  are  fixed  by  sections  22  to  25  d  the  Code 
which  relate  to  writs  and  processes  in  general.19' 

The  following  rules  as  to  mandates  have  been  laid  down 
in  a  New  York  case  as  deductions  drawn  from  other  cases  m 

this  state: 

1  That  where  the  form  of  a  mandate  is  prescribed  by  the 
Code,  it  must  be  substantially  followed,  otherwise  the  paper 
will  be  jurisdictionally  defective  and  void. 

•_)  But  where  the  substantial  rights  of  the  defendant  have 
not' been  violated,  nor  the  rights  of  third  persons  prejudiced, 
the  defect  may  be  disregarded  or  supplied  by  amendment. 

3.  Where  the  paper  purporting  to  be  a  mandate  recites  the 
necessary  jurisdictional  facts,  the  same  will  not  be  set  aside 
because  "of  erroneous  recitals  therein,  particularly  if  the  de- 
fect is  not  pointed  out  in  the  notice  of  motion  as  a  ground  of 
vacating. 

198  welsh  v.  Cochran,  63  N.  Y.  181,  185;  Averill  v.  Williams,  4  Denio, 
295-   Fischer  v.  Hetherington,  11  Misc.  575,  32  N.  Y.  Supp.  795. 
"  io4  Clark  v.  Woodruff,  83  N.  Y.  518;  Wiegmann  v.  Morimura,  12  Misc. 
37,  33  N.  Y.  Supp.  39. 

195  Code  Civ.  Proc.  §  3307,  suhd.  6. 

loe  Definition  of  mandate.     Code  Civ.  Proc.  §  3343,  subd.  2. 

v.-:  These  Code  rules  are  not  mandatory.     Park  v.   Church,   5  How. 
Pr.  381,  Code  R.   (N.  S.)  47. 

N.   Y.  Prac— 194. 
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4.  That  sheriffs  in  an  action  against  them  to  enforce  an 
alleged  liability  cannot  attack  the  form  of  the  mandate  placed 
in  their  hands  for  enforcement.198 

Teste.     An  execution  issued  out  of  a  court  of  record 

must  be  tested,  except  where  it  is  otherwise  expressly  pre- 
scribed by  law,  in  the  name  of  a  judge  of  the  court,  on  any 
day.199  But  any  mistake  or  omission  in  the  teste,  or  in  the 
name  of  the  clerk,  unless  it  was  issued  by  special  order  of 
the  court,  does  not  render  the  execution  void  or  even  void- 
able,200 since  a  mere  irregularity  which  may  be  amended  or 
disregarded.201 

Subscription.     An  execution  issued  out  of  a  court  of 

record  must,  before  the  delivery  thereof  to  an  officer  to  be 
executed,  be  subscribed  or  indorsed  with  the  name  of  the 
officer  by  whom,  or  by  whose  direction,  it  was  granted,  or  the 
attorney  for  the  party,  or  the  person  at  whose  instance  it  was 
issued.202  Notice  that  an  indorsement  is  equivalent  to  a  sub- 
scription.203 Furthermore,  a  failure  to  sign  or  indorse  does 
not  render  the  execution  either  void  or  voidable.204  An  exe- 
cution may  be  issued  in  the  name  of  an  attorney  other  than 
the  one  by  whom  judgment  was  recovered.205  If  the  execu- 
tion is  based  on  a  docketed  justice's  judgment,  it  cannot  be 
signed  by  attorney,  but  must  be  signed  by  the  county  clerk.206 

las  Macdonald  v.  Keiferdorf,  22  Civ.  Proc.  R.  (Browne)  105,  18  N.  Y. 
Supp.  763. 

199  Code  Civ.  Proc.  §  23. 

200  Code  Civ.  Proc.  §  24. 

201  Douglas  v.  Haberstro,  88  N.  Y.  611.  See,  also,  Carpenter  v.  Sim- 
mons, 24  Super.  Ct.  (1  Rob.)  360,  28  How.  Pr.  12. 

202  Code  Civ.  Proc.  §  24. 

203Heilner  v.  Walsh,  47  Super.  Ct.   (15  J.  &  S.)   269. 

204  Code  Civ.  Proc.  §  24.  Amendment  may  be  allowed.  Ovoronhe  v. 
Terry,  17  Wkly.  Dig.  503.  So  signature  by  attorney  of  another  state 
does  not  render  the  writ  "void."  Hommedieu  v.  Stowell,  18  Abb.  Pr. 
336. 

205  Cook  v.  Dickerson,  8  Super.  Ct.  (1  Duer)   679,  687. 

206  Hill  v.  Haynes,  54  N.  Y.  153;  Code  Civ.  Proc.  §  3043.  Compare 
Gray  v.  Lieben,  8  Civ.  Proc.  R.  (Browne)   48. 
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Seal.     The  want  of  a  seal,  or  a  wrong  seal,  does  not 

render  the  execution  either  void  or  voidable.207 

Amendments.  Defects  in  form,  not  in  matter  of  sub- 
stance, are  amendable.  And  defects  in  the  execution  which 
are  amendable  can  be  taken  advantage  of  only  by  the  de- 
fendant in  the  execution  in  a  direct  proceeding  to  set  it 
aside.208  Thus,  the  holder  of  a  junior  execution  cannot  take 
advantage  of  amendable  defects.209  An  amendment  may,  in 
a  proper  case,  be  made  even  after  a  return  unsatisfied.210  In- 
sertion of  words  added  to  the  judgment  is  proper.211  Leave 
to  amend  may  be  conditioned  on  payment  of  costs.212  A  void 
execution  cannot  be  amended.213  So  an  unauthorized  alter- 
ation by  an  attorney  after  the  return  of  the  writ,  will  not 
be  sanctioned  by  the  court.214 

§  2218.     To  whom  directed. 

An  execution  must  be  directed  to  the  sheriff  unless  he  is 
a  party  or  interested,  in  which  case  it  must  be  directed  to 
a  particular  coroner  or  generally  to  the  coroners  of  the 
county.  But  the  court  may,  in  its  discretion,  order  an  execu- 
tion issued  on  a  judgment  rendered  against  a  sheriff,  either 
alone  or  with  another,  to  be  directed  to  a  person  designated 
in  the  order  instead  of  to  the  coroners,  in  which  case  it  must 
be  so  directed.  The  person  so  designated  must  be  of  full  age, 
a  resident  of  the  state  and  not  a  party  to  the  action  or  inter- 
ested therein.  Where  the  execution  is  issued  upon  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum 
of  money,  the  order  does  not  take  effect,  until  the  person  so 

207  Code  Civ.  Proc.  §  24.     See,  also,  Dominick  v.  Eacker,  3  Barb.  17. 
2os  Wright  v.  Nostrand,  94  N.  Y.  32,  47,  and  oases  cited. 

209  Abels  v.  Westervelt,  15  Abb.  Pr.  230,  24  How.  Pr.  284. 

210  Phelps  v.  Ball,  1  Johns.  Cas.  31. 

2u  De  Lancey  v.  Piegras,  73  Hun,  607,  56  State  Rep.  835,  26  N.  Y. 
Supp.  806. 

212  Porter  v.  Goodman,  1  Cow.  413. 

213  Clarke  v.  Miller,  18  Barb.  269. 

21*  People  v.  Montgomery  Common  Pleas,  18  Wend.  633.  Compare 
Oakley  v.  Becker,  2  Cow.  454. 
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designated  executes,  and  files  in  the  clerk's  office,  a  bond  to 
the  people,  with  at  least  two  sureties,  approved  by  a  judge 
of  the  court,  or  a  county  judge,  in  a  penal  sum,  fixed  by  the 
order,  not  less  than  twice  the  sum  to  be  collected  by  virtue 
of  the  execution ;  conditioned  for  the  faithful  performance  of 
his  duties  under  the  execution.  A  certified  copy  of  the  order, 
and,  where  it  requires  a  bond  to  be  given,  the  clerk's  certifi- 
cate that  a  bond  has  been  filed,  as  required  by  the  order,  must 
be  attached  to  the  execution.  The  person  so  designated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  he  is 
subject  to  the  obligations  and  liabilities,  and  has  the  power 
and  authority  of  a  coroner,  and  is  entitled  to  fees  accord- 
ingly.215 Clerical  mistakes  in  directing  the  execution  are,  how- 
ever, not  ground  for  setting  aside  the  execution  after  its 
return  where  there  is  sufficient  in  the  body  of  the  execution 
to  show  to  what  sheriff  it  was  intended  to  be  directed.210 

§  2219.     To  what  counties  issued. 

"An  execution  against  property  can  be  issued  only  to  a 
county,  in  the  clerk's  office  of  which  the  judgment  is  dock- 
eted. An  execution  for  the  delivery  of  the  possession  of  real 
property  must  be  issued  to  the  county  where  the  property, 
or  a  part  thereof,  is  situated.  An  execution  for  the  delivery 
of  the  possession  of  a  chattel  may  be  issued  to  any  county  where 
the  chattel  is  found,  or  to  the  sheriff  of  the  county  where  the 
judgment  roll  is  filed.  Executions,  upon  the  same  judgment, 
may  be  issued  at  the  same  time,  to  two  or  more  different 
counties."217 

§  2220.     Description  of  judgment. 

An  execution  must  intelligibly  describe  the  judgment,  stat- 
ing the  names   of  the   parties   in   whose   favor,    and    against 

2i5  Code  Civ.  Proc.  §  1362.  To  whom  execution  against  attached 
property  directed,  where  term  of  office  of  officer  making  levy  has  ex- 
pired, see  vol.  2,  p.  1537. 

2ic  White  v.  Coulter,  59  N.  Y.  629. 

217  Code  Civ.  Proc.  §  1365.  That  judgment  must  be  docketed  before 
execution  can  issue,  see  ante,  §  2205. 


§   2220  EXECUTION   AGAINST   PROPERTY.  3093 


Art.  IV.     Form    and    Contents. 


whom,  the  time  when,  and  the  court  in  which,  the  judgment 
was  rendered;  and,  if  it  was  rendered  in  the  supreme  court, 
the  county  in  which  the  judgment  roll  is  filed.2is  A  variance 
between  the  execution  and  the  judgment  does  not  make  the 
former  void,219  since  an  amendment  is  allowable  even  after 
sale  to  conform  it  to  the  judgment.220  So  a  description  of  a 
judgment  by  confession,  as  having  been  obtained  in  an  action, 
is  not  fatal.221  Care  should  be  taken  to  see  that  the  execution 
follows  the  judgment  in  describing  the  defendant  in  the  exe- 
cution;'-'-2 though  a  mistake  is  amendable,223  Errors  in  the 
description  of  the  court  where  judgment  was  obtained,  and 
of  the  place  where  the  judgment  roll  was  filed,  are  amend- 
able.224 If  all  the  parties  against  whom  a  judgment  is  ren- 
dered are  not  judgment  debtors,  the  execution  must  show  who 
is  the  judgment  debtor.2-"' 

Judgment  of  justice  of  the  peace.     AY  here  an  execution 

is  issued  out  of  a  court,  other  than  that  in  which  the  judgment 
was  rendered,  upon  filing  a  transcript  of  the  judgment  ren- 
dered in  the  latter  court,  it  must  also  specify  the  clerk,  with 

218  Code  Civ.  Proc.  §  1366. 

-i"  Jackson  v.  Walker,  4  Wend.  462;  Jackson  v.  Anderson,  4  Wend. 
474;   Jackson  v.  Page,  4  Wend.  585. 

220  Suydam  v.  MeCoon,  Colem.  &  C.  Cas.  64. 

221  Healy  v.  Preston,  14  How.  Pr.  20. 

222Reid  v.  Stegman,  15  Abb.  X.  C.  422,  99  N.  Y.  646.  In  order  to 
take  property  of  a  person  upon  execution,  he  must  be  correctly  de- 
scribed by  the  judgment  and  execution.  The  sheriff  can  only  execute 
the  process  against  the  person  or  property  of  the  one  named  therein. 
It  is  not  enough  that  the  right  man  is  made  to  pay  the  debt.  Farn- 
ham  v.  Hildreth,  32  Barb.  277.  An  execution  issued  against  execu 
tors,  merely  describing  them  in  their  representative  capacity,  is  irreg- 
ular; such  description  alone  is  insufficient  to  prevent  the  sheriff  from 
levying  upon  the  individual  property  of  the  executors.  Olmsted  v. 
Vredenburgh,  10  How.  Pr.  215. 

223  Hilton  v.  Sinsheimer,  5  Civ.  Proc.  R.  (Browne)  355;  Mclntyre  v. 
Sanford,  9  Daly,  21. 

224  Abels  v.  Westervelt,  15  Abb.  Pr.  230.  See,  also,  Wright  v.  Nos- 
trand,  94  N.  Y.  32. 

225  Code  Civ.  Proc.  §  1368.  This  Code  sentence  is  intended  to  cover 
the  case  where  some  of  the  persons  against  whom  the  judgment  is 
rendered  are  merely  formal  parties. 
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whom  the  transcript  is  filed,  and  the  time  of  filing;  and  it 
must  be  made  returnable  to  that  clerk.  If  the  judgment  was 
rendered  in  a  justice's  court,  it  must  specify  the  justice's 
name;  and  it  must  omit  the  specification,  respecting  the  filing 
of  the  judgment  roll.226  However,  the  fact  that  the  writ  recites 
that  the  judgment  roll  is  filed  with  the  county  clerk,  instead 
of  a  transcript,  is  not  fatal.227 

§  2221.     Statement  of  amount  due. 

"An  execution  issued  upon  a  judgment  for  a  sum  of  money 
or  directing  the  payment  of  a  sum  of  money  must  specify,  in 
the  body  thereof,  the  sum  recovered  or  directed  to  be  paid 
and  the  sum  actually  due  when  it  is  issued.  It  may  specify 
a  day  from  which  interest  upon  the  sum  due  is  to  be  computed, 
in  which  case  the  sheriff  must  collect  interest  accordingly  until 
the  sum  is  paid. '  '228  However,  a  variance  between  the  amount 
of  the  judgment  and  the  execution  is  amendable.220  An  execu- 
tion is  not  "void"  because  issued  for  too  much.230  An  amend- 
ment by  adding  accrued  interest  inadvertently  omitted  has 
been  allowed  even  after  the  collection  and  return  of  the  execu- 
tion.231 

§  2222.     Statement  as  to  time  judgment  was  docketed. 

The  execution  must,  if  the  judgment  roll  is  not  filed  in  the 
clerk's  office  of  the  county  to  which  it  is  issued,  specify  the 
time  when  the  judgment  was  docketed  in  that  county.232     In 

226  Code  Civ.  Proc.  §  1367. 

227  Abels  v.  Westervelt,  15  Abb.  Pr.  230,  24  How.  Pr.  284. 

228  Code  Civ.  Proc.  §  1368. 

229  Wright  v.  Nostrand,  94  N.  Y.  32,  47;  Holmes  v.  Williams,  3  Caines, 
98,  Colem.  &  C.  Cas.  449;  Bissell  v.  Kip,  5  Johns.  89;  Swan  v.  Saddle- 
mire,  8  Wend.  676. 

230  peck  v.  Tiffany,  2  N.  Y.  (2  Comst.)  451.  Especially  where  sale 
was  for  less  than  amount  actually  due  on  judgment.  Peet  v.  Cowen- 
hoven,  14  Abb.  Pr.  56. 

ssiKokomo  Straw  Board  Co.  v.  Inman,  51  State  Rep.  12,  21  N.  Y. 
Supp.  705. 

232  code  Civ.  Proc.  §  1369. 
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any  event,  the  execution  must  state  that  the  judgment  has  been 
docketed  in  the  county  to  which  the  writ  issues.233 

§  2223.     Direction  as  to  property  to  be  taken. 

An  execution  against  property  must,  except  in  a  case  where 
special  provision  is  otherwise  made  by  law,  substantially  re- 
quire the  sheriff  to  satisfy  the  judgment  out  of  the  personal 
property  of  the  judgment  debtor,  and,  if  sufficient  personal 
property  cannot  be  found,  out  of  the  real  property,  belonging 
to  him,  at  the  time  when  the  judgment  was  docketed  in  the 
clerk's  office  of  the  county  or  at  any  time  thereafter.-34  The 
form  of  the  execution  where  an  attachment  has  been  levied, 
as  fixed  by  section  1370  of  the  Code,  has  been  set  forth  in  a 
preceding  volume.235 

An  execution  against  real  or  personal  property,  in  the  hands 
of  an  executor,  administrator,  heir,  devisee,  legatee,  tenant  of 
real  property,  or  trustee,  must  substantially  require  the  sheriff 
to  satisfy  the  judgment,  out  of  that  property.236  Though  a 
judgment  for  a  specific  sum  is  declared  a  lien  on  specific  realty, 
an  ordinary  execution  may  be  issued.287 

An  execution  issued  under  section  1252  of  the  Code  must 
correctly  state  the  interest  which  the  party  issuing  the  execu- 
tion is  entitled  to  have  sold  since  the  only  interest  which  can 
be  sold  under  such  an  execution  is  the  right  and  title  of  the 
judgment  debtor  at  the  time  of  recording  and  indexing  the 
notice.238  If  the  execution  is  based  on  a  docketed  transcript 
of  a  justice's  judgment  or  of  the  municipal  court  of  the  city 
of  Xew  York,  and     the  judgment  is  for  less  than  twenty-five 

233  if  it  does  not  so  state,  it  is  fatally  defective.  Nanz  v.  Oakley,  60 
Hun,  431,  39  State  Rep.  327,  21  Civ.  Proc.  R.  (Browne)  71,  15  N.  Y. 
Supp.  1. 

234  Code  Civ.  Proc.  §  1369.  Chattels  real  are  included.  Laflin  v. 
Relyea,  7  Paige,  368. 

ass  Volume  2,  p.  1538. 

23c  Code  Civ.  Proc.  §  1371,  cited  in  Matter  of  Gough,  31  App.  Div. 
307,  52  N.  Y.  Supp.  627. 

237  Bennett  v.  Morehouse,  42  N.  Y.  189. 

ass  Garczynski  v.  Russell,  75  Hun,  497,  57  State  Rep.  673,  27  N.  Y. 
Supp.  465. 
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dollars  exclusive  of  costs,  the  direction  to  satisfy  the  judg- 
ment out  of  the  real  property  of  the  judgment  debtor  must 
be  omitted.239  So  an  execution  issued  to  collect  motion  costs 
or  money  directed  to  be  paid  by  an  "order"  must  be  in  the 
same  form,  as  nearly  as  may  be,  as  an  execution  based  on  a 
judgment,  omitting  the  recitals  and  directions  relating  to  real 
property.240  Plaintiff,  holding  a  judgment  against  two  de- 
fendants jointly,  recovered  in  an  action  for  a  tort,  may  issue 
an  execution  in  the  usual  form,  but  in  its  body  commanding 
the  sheriff  to  collect  the  judgment  from  the  property  of  one  of 
the  defendants  alone ;  it  is  not  necessary  in  such  cases  that  the 
execution  shall  in  its  body  run  against  the  property  of  both 
defendants  and  be  limited  to  the  property  of  one  of  them  by 
indorsement  only.241  An  amendment  as  to  the  property  to  be 
levied  on  is  allowable.242 

§  2224.     Direction  as  to  return. 

The  execution  must  be  made  returnable  to  the  clerk  with 
whom  the  judgment  roll  is  filed,243  except  thai  where  the  exe- 
cution is  based  on  a  docketed  transcript  of  a  judgment  of  a 
justice  of  the  peace  it  must  be  made  returnable  to  the  clerk 
with  whom  the  transcript  is  filed.244  It  must  be  made  return- 
able within  sixty  days  after  the  receipt  thereof  by  the  sheriff.245 
The  omission  to  direct  a  return  within  sixty  days  is,  however, 
a  mere  irregularity  which  may  be  corrected  by  amendment.248 
So  where  a  return  is  directed,  ' '  as  required  by  law, ' '  the  exe- 
cution  is  not  fatally  defective.247     And   an   execution   which 

2-39  Code  Civ.  Proc.  §  3043.     Greater  New  York  Charter,  §  1403. 

2«>  Code  Civ.  Proc.  §  779. 

24i  Crossitt  v.  Wiles,  13  Civ.  Proc.  R.   (Browne)   327. 

2*2  Lansing  v.  Lansing,  18  Johns.  502. 

243  Code  Civ.  Proc.  §  1366. 

244  Code  Civ.  Proc.  §  1367. 

245  Code  Civ.  Proc.  §  1366.  See  Stretter  v.  Fisher,  3  How.  Pr.  67; 
Park  v.  Church,  5  How.  Pr.  381,  Code  R.   (N.  S.)  47. 

246  Benedict  &  Burnham  Mfg.  Co.  v.  Thayer,  21  Hun,  614.  See,  also, 
Fake  v.  Edgerton,  12  Super.  Ct.   (5  Duer)  681,  3  Abb.  Pr.  229. 

247  People  v.  Seaton,  25  Hun,  305. 
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gives  unauthorized  directions  as  to  its  return  is  amendable.248 
An  execution  may  be  made  returnable  in  less  than  twenty 
days  where  the  parties  consent  thereto.249 

§  2225.     Execution  for  delivery  of  property. 

"An  execution  for  the  delivery  of  the  possession  of  real 
property,  or  a  chattel,  must  particularly  describe  the  property, 
and  designate  the  party  to  whom  the  judgment  awards  the 
possession  thereof ;  and  it  must  substantially  require  the  sheriff 
to  deliver  the  possession  of  the  property,  within  his  county, 
to  the  party  entitled  thereto.  If  a  sum  of  money  is  awarded 
by  the  same  judgment,  it  may  be  collected  by  virtue  of  the 
same  execution;  or  a  separate  execution  may  be  issued  for  the 
collection  thereof,  omitting  the  direction  to  deliver  possession 
of  the  property.  If  one  execution  is  issued  for  both  purposes, 
it  must  contain,  with  respect  to  the  money  to  be  collected,  the 
same  directions  as  an  execution  n ua inst  property,  or  against 
the  person,  as  the  case  requires."250  The  second  sentence  of 
this  Code  provision  means  merely  thai  plaintiff  may  insert  in 
the  writ  of  possession  a  mandate  to  collect  any  money  adjudged 
to  him,  and  no1  thai  it  must  be  so  collected  nor  that  it  can  be 
collected  without  the  insertion  of  a  mandate  to  that  effect.251 
Further  direction's  as  to  the  contents  of  an  execution  for  the 
delivery  of  the  possession  of  a  chattel  and  to  collect  money  con- 
tingently awarded  against  the  judgmenl  debtor  will  be  Found 
in  section  1731  of  the  Code,  which  will  be  considered  in  a  sub- 
sequent  chapter  on  actions  to  recover  chattels. 

§  2226.     Indorsements. 

An  "indorsement"  signed  by  plaintiff's  attorney  is  equiva- 
lent to  the  "subscription"  required  by  the  Code.-'5-     If  an  exe- 

248  Williams  v.  Hogeboom,  8  Paige,  469;  Carpenter  v.  Simmons,  24 
Super.  Ct.   (1  Rob.)   360,  28  How.  Pr.  12. 

249  Jordan  v.  Posey,  1  How.  Pr.  123,  127. 

250  Code  Civ.  Proc.  §  1373. 

26i  Van  Rensselaer  v.  Wright,  56  Hun,  39. 

-'■■-•  Heilner  v.  Walsh,  47  Super.  Ct.  (15  J.  &  S.)   269. 
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cution  is  issued  against  an  executor  or  administrator,  pursu- 
ant to  leave  granted  by  the  surrogate  as  prescribed  by  section 
1825  of  the  Code,  it  must  be  indorsed  with  a  direction  to  collect 
the  sum  for  which  the  surrogate  has  permitted  execution  to 
issue.253 

Name  of  person  issuing  execution.     If  the  judgment 

creditor  has  died  or  the  judgment  has  been  assigned,  the  exe- 
cution must  be  indorsed  with  the  name  and  residence  of  the 
person  issuing  it.254 

Direction  as  to  property  to  be  taken.  Where  an  execu- 
tion against  property  is  issued,  upon  a  judgment  recovered  for 
a  debt  secured  wholly  or  in  part  by  a  mortgage,  to  the  county 
where  the  mortgaged  property  is  situated,  the  attorney,  or 
other  person  who  subscribes  it,  must  indorse  thereupon  a  direc- 
tion to  the  sheriff  not  to  levy  it  upon  the  mortgaged  property 
or  any  part  thereof.  The  direction  must  briefly  describe  the 
mortgaged  property,  and  refer  to  the  book  and  page  where  the 
mortgage  is  recorded.  If  the  execution  is  not  collected  out  of 
the  other  property  of  the  judgment  debtor,  the  sheriff  must 
return  it  wholly  or  partly  unsatisfied  as  the  case  requires.255 

If  a  part  of  the  judgment  debtors  are  dead,  the  attorney 
for  the  judgment  creditor  must  indorse  on  the  execution  a 
notice  to  the  sheriff,  reciting  the  death  of  the  deceased  judg- 
ment debtor,  and  requiring  the  sheriff  not  to  collect  the  execu- 
tion out  of  any  property  which  belonged  to  him.256 

An  execution  on  a  judgment  against  defendants  jointly  in- 
debted, where  all  were  not  served  with  summons,  must  be  is- 
sued, in  form,  against  all  the  defendants;  but  the  attorney  for 
the  judgment  creditor  must  endorse  thereon  a  direction  to 
the  sheriff,  containing  the  name  of  each  defendant  who  was 
not  summoned,  and  restricting  the  enforcement  of  the  execu- 

253  Code  Civ.  Proc.  §  1825. 

254  Code  Civ.  Proc.  §  1376;  Deyo  v.  Borley,  43  State  Rep.  638,  18  N. 
Y.  Supp.  300.  Where  judgment  has  been  assigned  it  is  not  sufficient 
that  plaintiff's  attorney,  the  assignee,  indorse  his  name  as  "plaintiff's 
attorney."     Duryee  v.  Botsford,  24  Hun,  317. 

255  Code  Civ.  Proc.  §  1433.  Omission  to  so  indorse  does  not  validate 
a  sale  of  such  lands.     Delaplaine  v.  Hitchcock,  6  Hill,  14. 

256  Code  Civ.  Proc.  §  1383. 
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tion  to  the  real  or  personal  property  of  the  defendants  served, 
and  the  personal  property  of  the  defendants  not  served  in  so 
far  as  owned  jointly  with  the  other  defendants  who  were  sum- 
moned, or  with  any  of  them.257 

Time    execution   received  by   sheriff.     The   sheriff,   to 

whom  an  execution  is  directed  and  delivered,  must,  upon  the 
receipt  thereof,  indorse  thereupon  a  memorandum  of  the  day, 
hour,  and  minute,  when  he  received  it.-58  But  the  writ  may 
be  delivered  with  instructions  to  the  sheriff  to  indorse  it  as 
received  at  a  later  date.259 

Form  of  execution. 

The  People  of  the  State  of  New  York: 

To  the  Sheriff  of  the  County  of ,  Greeting: 

Whereas,  judgment  was  rendered  on  the  day  of ,  190     , 

in  an  action  in  the  court,  between  ,  plaintiff,  and  , 

defendant,   in  favor  of  the   said   plaintiff,  against  the  said   defendant 

for  the  sum  of  dollars,  as  appears  to  us  by  the  judgment  roll, 

filed  in  the  office  of  the  clerk  of  the  county  of  ; 

And   whereas,  the  said  judgment  was  docketed  in  the  office  of  the 

clerk  of  your  county  on  the  day  of  ,  190—,  and  the  sum 

of  dollars,  is  now  actually  due  thereon: 

Therefore,  we  command  you  that  you  satisfy  the  said  judgment  out 
of  the  personal  property  of  the  said  judgment  debtor  within  your 
county;  or  if  sufficient  personal  property  cannot  be  found,  then  out 
of  the  real  property  in  your  county  belonging  to  such  judgment  debtor 
at  the  time  when  the  said  judgment  was  so  docketed  in  the  office  of 
the  clerk  of  your  county,  or  at  any  time  thereafter,  in  whose  hands 
soever  the  same  may  be,  and  return  this  execution,  within  sixty  days 
after  its  receipt  by  you,  to  the  clerk  of  the  county  of . 

Witness,  Hon.  ,  one  of  the  of  said  court  at  ,  the 

day  of ,  190— .2« 


[Indorsement  on  back,  if  any.] 


Plaintiff's  Attorney. 


257  Code  Civ.  Proc.  §§  1934,  1935.    Failure  to  so  indorse  may  be  cured 
by  amendment.     Crane  v.  Cranitch,  3  Misc.  557,  23  N.  Y.  Supp.  320. 

258  Code  Civ.  Proc.  §  1363. 

250  Walters  v.  Sykes,  22  Wend.  566. 

260  if  execution  is  for  delivery  of  property,  clause  requiring  delivery 
by  sheriff  must  be  added. 
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ART.  V.  LIEN  AND  LEVY  ON,  AND  SALE  OF,  PERSONAL 
PROPERTY. 

§  2227.     Scope  of  article. 

Article  two  of  title  two  of  chapter  thirteen  of  the  Code 
(§§  1405-1429)  relates,  exclusively  to  an  execution  against  per- 
sonal property  in  so  far  as  the  levy,  lien,  and  sale  of  the  prop- 
erty is  concerned.  There  are  also  some  rules  relating  gen- 
erally to  sales  of  either  real  or  personal  property,  in  sections 
1384  to  1388  of  the  Code.  This  article  is  intended  to  cover 
said  Code  provisions  together  with  other  common-law  rules 
relating  to  the  levy  on,  and  sale  of,  personal  property. 

§  2228.     When  lien  created. 

"The  goods  and  chattels  of  a  judgment  debtor  not  exempt, 
by  express  provision  of  law,  from  levy  and  sale  by  virtue  of 
an  execution,  and  his  other  personal  property  which  is  ex- 
pressly declared  by  law  to  be  subject  to  levy  by  virtue  of  an 
execution,  are,  when  situated  within  the  jurisdiction  of  the 
officer  to  whom  an  execution  against  property  is  delivered, 
bound  by  the  execution,  from  the  time  of  the  delivery  thereof 
to  the  proper  officer,  to  be  executed ;  but  not  before. '  '261  Now 
it  will  be  noticed  that  an  execution  is  a  lien  from  the  time  of 
its  delivery  only  against  property  subject  to  execution262  and 
situated  within  the  jurisdiction  of  the  officer,  i.  e.,  the  county.263 
Furthermore,  the  writ  must  be  issued  with  the  actual  intent  to 
be  executed,264  and  an  actual  levy  must  be  made  during  the 
life  of  the  execution.265  Leaving  the  writ  at  the  place  of  busi- 
ness of  a  deputy  sheriff  is  insufficient  as  a  delivery  so  as  to 

26i  Code  Civ.  Proc.  §  1405;    Matter  of  Pond,  21  Misc.   114,  46  N.   Y. 
Supp.  999. 

262  Allen  v.  Anderson,  39  Hun,  514;   Sickles  v.  Sullivan,  22  Civ.  Proc. 
R.  (Browne)  322,  47  State  Rep.  82,  19  N.  Y.  Supp.  749. 

263  Matter  of  Gies  Lithographic  Co.,  7  App.  Div.  550,  74  State  Rep. 
704,  40  N.  Y.  Supp.  146. 

264  No  lien  is  acquired  where  there  is  a  command  not  to  levy  until 
further  orders.     Smith  v.  Erwin,  77  N.  Y.  466. 

265  Allen  v.  Anderson,  39  Hun,   514;    Matter  of  Muehlfeld  &  Haynes 
Piano  Co.,  12  App.  Div.  492,  76  State  Rep.  802,  42  N.  Y.  Supp.  802. 
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have  it  take  effect  from  the  time  it  is  loft.-06  Until  a  levy, 
however,  the  sheriff  cannot  maintain  trover.207  The  lien  dates 
from  the  delivery  of  the  writ  whether  in  or  out  of  office 
hours.208  Of  course  the  delivery,  in  order  to  create  a  lien, 
must  be  preceded  by  a  docketing  of  the  judgment  in  the  county 
to  which  the  writ  issues.269 

It  follows  that  if  a  lien  is  created  by  the  delivery  of  the 
execution  to  be  executed,  such  lien  is  not  lost  by  a  subsequent 
assignment  for  benefit  of  creditors,270  nor  by  the  levy  of  a  tax 
warrant,271  nor  by  the  giving  of  a  chattel  mortgage  which  is 
not  filed  until  after  the  issuance  of  the  writ,272  nor  by  a  sale 
under  a  fraudulent  chattel  mortgage,273  nor  by  the  appoint- 
ment of  a  receiver.274  But  actual  possession  of  the  property 
by  a  receiver  precludes  the  sale,  without  leave  of  court,  even 
though  the  levy  was  made  before  the  appointment  of  the  re- 
ceiver,278 though  a  sale  while  the  property  is  in  the  posses- 
sion of  the  sheriff  pursuant  to  a  levy  made  before  the  appoint- 
ment of  the  receiver  is  not,  at  any  event,  void,  but  merely 
irregular.276 

see  Burrell  v.  Hollands,  78  Hun,  583,  61  State  Rep.  373,  29  N.  Y.  Supp. 
515. 

267Hotchkiss  v.  McVickar,  12  Johns.  403;  Marsh  v.  Lawrence,  4  Cow. 
461,  466. 

268  Frances  v.  Hamilton,  26  How.  Pr.  180. 

2G9  Stoutenburgh  v.  Vandenburgh,  7  How.  Pr.  229. 

270  MacDonald  v.  Moore,  1  Abb.  N.  C.  53.  See  Robertson  v.  Lawton, 
91  Hun,  67,  36  N.  Y.  Supp.  175.  If  assignee  is  in  possession,  the  execu- 
tion is  not  a  lien.     "Wheeler  v.  Lawson,  103  N.  Y.  40. 

27i  Fuller  v.  Allen,  7  Abb.  Pr.  12,  16  How.  Pr.  247. 

272  Hale  v.  Sweet,  40  N.  Y.  97. 

27."!  Guilford  v.  Mills,  44  State  Rep.  358,  18  N.  Y.  Supp.  275. 

274  Walling  v.  Miller,  108  N.  Y.  173;  Sickles  v.  Sullivan,  22  Civ.  Proc. 
R.  (Browne)  322,  47  State  Rep.  82,  19  N.  Y.  Supp.  749;  Matter  of  Gies 
Lithographic  Co.,  7  App.  Div.  550,  74  State  Rep.  704,  40  N.  Y.  Supp.  146; 
Gorman  v.  Finn,  56  App.  Div.  155,  158,  67  N.  Y.  Supp.  546.  Levy  on 
property  of  corporation  after  petition  for  its  voluntary  dissolution  but 
before  the  appointment  of  a  receiver  is  sufficient  to  hold  the  property. 
Matter  of  Muehlfeld  &  Haynes  Piano  Co.,  12  App.  Div.  492,  76  State 
Rep.  802,  42  N.  Y.  Supp.  802;  Matter  of  Pond,  21  Misc.  114,  46  N.  Y. 
Supp.  999. 

275  Walling  v.  Miller,  108  N.  Y.  173. 
270  Varnum  v.  Hart,  119  N.  Y.  101,  108. 
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As  against  bona  fide  purchasers.     The  title  to  personal 


property,  acquired  before  the  actual  levy  of  an  execution,  by 
a  purchaser  in  good  faith,  and  without  notice  that  the  execu- 
tion has  been  issued,  is  not  affected  by  an  execution  delivered, 
before  the  purchase  was  made,  to  an  officer,  to  be  executed."77 
A  purchaser,  though  in  good  faith,  "after  the  levy,"  takes 
subject  thereto.278     The   purchaser  in  good  faith   of  chattels 
who  is  protected  against  an  outstanding  execution  until  a  levy 
thereunder,  is  one  who  has  parted  with  fresh  consideration, 
and  a  creditor  who  takes  title  to  goods  as  payment  of,  or  a 
chattel  mortgage  upon  such  property  as  security  for,  an  ante- 
cedent  indebtedness,   without    surrendering   anything,    is   not 
protected.279     But  one  who  takes  a  chattel  mortgage  to  secure 
a  loan  made  partly  at  the  time  and  partly  before  it,  without 
notice  of  a  debt  owing  by  the  mortgagor,  and  files  his  mort- 
gage, and  at  the  expiration  of  a  year,  instead  of  renewing  it, 
takes  a  new  one,  is  a  bona  fide  mortgagee,  and  has  a  valid  lien, 
as  against  the  judgment  creditor   of  the  mortgagor  on   the 
indebtedness  aforesaid,  notwithstanding  an  execution  thereon 
is  in  the  sheriff's  hands  at  the  time  of  the  execution  and  de- 
livery of  the  new  mortgage.280     The  burden  of  showing  a  per- 
son to  be  a  purchaser  in  good  faith  is  on  him.281     A  levy  will 
not  be  presumed  to  defeat  a  sale  by  the  debtor  made  soon  after 
the  execution  was  placed  in  the  sheriff's  hands.282 

§  2229.     Priorities  between  executions. 

Assuming  that  executions  have  been  properly  issued,  i.  e., 
that  the  judgments  on  which  they  are  based  have  been  duly 

277  Code  Civ.  Proc.  §  1409;  Ray  v.  Birdseye,  5  Denio,  619;  Hendricks 
v.  Robinson,  2  Johns.  Ch.  283;  Butler  v.  Maynard,  11  Wend.  548;  Thomp- 
son v.  Van  Vechten,  5  Abb.  Pr.  458.  Delivery  to  purchaser  as  necessary 
to  pass  title.     Schoonmaker  v.  Vervalen,  9  Hun,  138. 

278  Butler  v.  Maynard,  11  Wend.  548. 

279  Ray  v.  Birdseye,  5  Denio,  619;  Warner  v.  Paine,  3  Barb.  Ch.  630; 
Chapman  v.  O'Brien,  34  Super.  Ct.  (2  J.  &  S.)  524;  Osborn  v.  Alexan- 
der, 40  Hun,  323. 

2so  Walker  v.  Henry,  85  N.  Y.  130. 
28i  Williams  v.  Shelly,  37  N.  Y.  375. 
282  Millspaugh  v.  Mitchell,  8  Barb.  333. 
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entered  and  docketed  and  the  roll  filed,  the  Code  provides 
for  priorities  between   executions   as   follows:     "Where   two 
or  more  executions  against  property  are  issued,  out  of  the  same 
or    different    courts    of   record,    against    the    same    judgment 
debtor,  the  one  first  delivered  to  an  officer  to  be  executed  has 
preference,  notwithstanding  that  a  levy  is  first  made  by  virtue 
of  an  execution  subsequently  delivered;  but  if  a  levy  upon  and 
sale   of  personal  property  has  been   made,  by  virtue  of  the 
junior  execution,  before  an  actual  levy,  by  virtue  of  the  senior 
execution,  the  same  property  shall  not  be  levied  upon  or  sold, 
by  virtue  of  the  latter."283     "But  an  execution  issued  out  of 
a  court  not  of  record,  or  a  warrant  of  attachment  granted  in 
an  action  pending  in  a  court  not  of  record,  if  actually  levied, 
has  preference  over  another  execution  issued  out  of  any  court 
of  record,  or  not  of  record,  which  has  not  been  previously 
levied."284     In  short,  where  executions  are  issued  out  of  a  court 
of  record,  the  time  of  the  respective  deliveries,  rather  than  the 
time  of  levy,  fixes  the  priority  between  executions.--5  and  if  an 
actual  levy  is  not  made  under  the  one  first  delivered  before  a 
sale  of  goods  under  the  other,  the  proceeds  must  be  first  ap- 
plied to  the  prior  execution  notwithstanding  the  Code  forbids 
a  levy  or  sale  by  virtue  thereof.286     Priorities  may,  however, 
be  decided  by  agreement.287     If  executions   are   delivered  at 
the  same  time,  the  moneys  should  be  equally  divided  until  the 
smaller  execution  is  satisfied.288     If  executions  are  issued  both 
on  judgments  against  a  firm  and  on  judgments  against  a  mem- 
ber of  the  firm,  against  partnership  property,  the  former  are 
entitled  to  priority  out  of  the  proceeds.280 

283  Code  Civ.  Proc.  §  1406. 

284  Code  Civ.  Proc.  §  1408.  Levy  cannot  be  made  by  constable  wbile 
property  is  in  hands  of  sheriff.  Seymour  v.  Newton,  17  Hun,  30,  32, 
and  cases  cited. 

285  Lambert  v.  Paulding,  18  Johns.  311;  Van  Camp  v.  Searle,  79  Hun, 
134,  24  Civ.  Proc.  R.   (Scott)   16,  61  State  Rep.  349,  29  N.  Y.  Supp.  757. 

286  Bach  v.  Gilbert,  124  N.  Y.  612,  620. 

287  First  Nat.  Bank  of  Rome  v.  Dering,  8  Wkly.  Dig.  261. 

288  Campbell  v.  Ruger,  1  Cow.  215. 

289  Ryder  v.  Gilbert,  16  Hun,  163;  Dunham  v.  Murdock,  2  Wend.  553. 
The  case  of  Fenton  v.  Folger,  21  Wend.  676,  is  overruled. 
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Dormant  executions.     An  execution  is  said  to  be  dor- 


mant where  delivered  to  the  sheriff  with  instructions  not  to 
levy  or  where,  after  levy,  the  sheriff  is  instructed  not  to  pro- 
ceed further,  so  that  it  can  fairly  be  inferred  that  the  debtor 
is  to  be  left  in  possession  or  that  the  execution  is  to  be  used 
merely  as  a  security.200  In  other  words,  any  direction  to  the 
sheriff  which  suspends  the  lien  or  delays  the  enforcement  of  the 
levy,  leaving  the  property  in  the  hands  of  the  judgment  debtor, 
postpones  the  execution  in  favor  of  a  subsequent  one  delivered 
to  the  sheriff  without  reservation,291  unless  a  notice  to  proceed 
is  given  by  the  creditor  before  any  other  execution  is  re- 
ceived;292 and  where  an  execution  is  dormant  as  against  other 
creditors,  it  is  also  dormant  as  to  bona  fide  purchasers.293  But 
mere  acquiescence  in,  without  encouragement  or  sanction  of, 
the  sheriff's  delay,  does  not  render  an  execution  dormant.294 
There  must  be  some  fault  on  the  part  of  the  party  issuing  the 
execution.  It  must  appear  that  the  plaintiff  or  his  attorney 
was  responsible  for  the  delay  by  giving  instructions  to  the  offi- 
cer not  to  proceed  in  the  collection  of  the  execution,295  though 
it  is  not  necessary  that  the  creditor  has  acted  in  bad  faith  or 
with  an  intent  to  defraud.296  An  unreasonable  delay  directed 
by  the   plaintiff   in   the   execution,   though    from   motives    of 

2s>o  Execution  is  fraudulent  where  issued  merely  to  prevent  a  dispo- 
sition of  the  property.  Ball  v.  Shell,  21  Wend.  222.  Execution  is 
dormant  where  delivered  not  to  be  executed.  Robertson  v.  Lawton,  91 
Hun,  67,  36  N.  Y.  Supp.  175. 

29i  Excelsior  Needle  Co.  v.  Globe  Cycle  Works,  48  App.  Div.  304,  62 
N.  Y.  Supp.  538. 

292  Miller  v.  Kosch,  74  Hun,  50,  26  N.  Y.  Supp.  183. 

293  Sage  v.  Woodin,  66  N.  Y.  578,  584;  Thompson  v.  Van  Vechten,  5 
Abb.  Pr.  458. 

294  Herkimer  County  Bank  v.  Brown,  6  Hill,  232;  Thompson  v.  Van 
Vechten,  5  Abb.  Pr.  458;  Russell  v.  Gibbs,  5  Cow.  390;  Doty  v.  Turner, 
8  Johns.  16. 

295  Matter  of  Pond,  21  Misc.  114,  46  N.  Y.  Supp.  999;  Childs  v.  Latham, 
38  State  Rep.  852,  14  N.  Y.  Supp.  507.  An  execution  is  dormant  only 
while  the  sheriff  holds  it  not  to  be  executed,  and  is  revived  by  notice 
to  execute  it.  Miller  v.  Kosch,  74  Hun,  50,  56  State  Rep.  162,  26  N.  Y. 
Supp.  183. 

296  Sage  v.  Woodin,  66  N.  Y.  578;  Hicok  v.  Coates,  2  Wend.  419. 
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humanity,  will  give  precedence  to  a  subsequent  execution,297 
though  it  has  been  held  that  an  execution  is  not  dormant  where 
the  sale  is  ordered  postponed  to  prevent  a  sacrifice  of  the  prop- 
erty.298  It  is  immaterial  that  the  creditor  instructs  the  sheriff, 
after  directing  a  delay,  "by  no  means  to  let  their  execution  lose 
its  preference."299  Only  another  creditor,  or  a  bona  fide  pur- 
chaser, can  object  that  an  execution  has  become  dormant. 3<M 
The  rule  that  an  execution  is  deemed  fraudulent  and  void  as 
against  a  subsequent  execution,  where  the  creditor  allows  the 
goods  to  remain  in  the  debtor's  possession,  does  not  apply 
where  all  the  possession  is  taken  of  which  the  chattel  is  sus- 
ceptible, e.  g.,  where  a  growing  crop  is  levied  upon  and  sale 
delayed  until  harvest.301  The  rule  as  to  dormant  executions 
does  not  apply  to  real  estate,  the  lien  on  which  depends  on  the 
docketing  of  the  judgment  and  not  on  the  delivery  of  execu- 
tions or  the  levy.302  If  a  sale  is  made  under  a  dormant  execu- 
tion it  is  valid  and  the  purchaser  receives  a  good  title.  The 
remedy  of  the  junior  creditors  is  to  move  to  have  the  proceeds 
of  the  sale  applied  to  the  junior  writs.303 

§  2230.     Priorities  between  execution  and  attachment. 

The  priority  between  an  execution  and  an  attachment   has 
been  stated  in  a  preceding  volume.304 

§  2231.     Property  subject  to  levy. 

In  the  chapter  on  attachments  there  has  been  enumerated 
the  articles  of  personal  property  which  are  exempt  from  levy 

--'■Sage  v.  Woodin,  66  N.  Y.  578,  584;    Excelsior  Needle  Co.  v.  Globe 
Cycle  Works,  48  App.  Div.  304,  310,  62  N.  Y.  Supp.  538. 

298  Power  v.  Van  Buren,  7  Cow.  560. 

299  Kellogg  v.  Griffin,  17  Johns.  274. 

300  Ferguson  v.  Lee,  9  Wend.  258.     See,  also,  Beals  y.  Allen,  18  Johns. 
363. 

soi  Whipple  y.  Foot,  2  Johns.  418. 

802Muir  y.  Leitch,  7  Barb.  341;    Mclntyre  v.   Sanford,  9  Y\'kly.   Dig. 
277,  9  Daly,  21. 

»03  Richards  v.  Allen,  3  E.  D.  Smith,  399. 
304  Volume  2.  p.  1484. 

N.    Y.   Prac. — 195. 
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either  by  virtue  of  an  attachment  or  an  execution.305  Irre- 
spective of  such  statutes  which  expressly  provide  for  immunity 
from  levy  and  sale  in  certain  cases,  some  classes  of  property 
are  not  subject  to  a  levy  on  execution,  either  from  the  nature 
of  the  property  or  interest  itself,  or  on  grounds  of  public 
policy.  These  will  be  considered  in  this  connection.  It  will 
not  be  necessary  to  consider  what  is  personal  property  fur- 
ther than  to  state  that  growing  crops  which  are  the  annual 
products  of  the  land  are  personal  property,306  while  grass  and 
other  natural  products  of  the  land  are,  before  severance,  real 
property  which  cannot  be  levied  on.307  Rolling  stock  of  a 
railroad  company  may  be  levied  on  as  personal  property.308 
Public  property,  such  as  property  of  a  municipal  corporation, 
cannot  be  sold.309  In  an  attachment  suit  against  a  nonresi- 
dent not  personally  served,  an  execution  can  issue  only  against 
the  property  attached.310  Goods  replevied  by  a  third  person, 
after  levy,  cannot  be  levied  on  again  under  second  execution 
as  defendant's  property  though  he  has  been  permitted  to  pos- 
sess them.311  A  servant  holding  property  for  the  owner  dur- 
ing the  pleasure  of  the  latter  has  no  leviable  interest.312 

An  equitable  interest  in  personal  property,  such  as  the  buy- 
er's interest  in  goods  sold  under  a  conditional  sale,  is  not  sub- 
ject to  execution.313     He  has  no  leviable   interest  until  per- 

305  Volume  2,  pp.  1415-1425. 

3oe  Whipple  v.  Foot,  2  Johns.  418;  Shepard  v.  Philbrick,  2  Denio,  174. 
Lessee's  interest  in  growing  crops  is  leviable  (Stewart  v.  Doughty,  9 
Johns.  108),  though,  under  an  agreement  to  work  on  shares,  it  was  held 
that,  before  complete  performance,  the  lessee  had  no  leviable  interest 
in  the  farm  products.     Schroeppel  v.  Dingman,  17  Wkly.  Dig.  257. 

307  Bank  of  Lansingburgh  v.  Crary,  1  Barb.  542. 

sos  Stevens  v.  Buffalo  &  N  Y.  C.  R.  Co.,  31  Barb.  590;  Beardsley  v. 
Ontario  Bank,  31  Barb.  619;  Bement  v.  Plattsburgh  &  M.  R.  Co.,  47  Barb. 
104. 

309  Brinckerhoff  v.  Board  of  Education,  6  Abb.  Pr.  (N.  S.)  428,  37 
How.  Pr.  499,  2  Daly,  443;  Leonard  v.  City  of  Brooklyn,  71  N.  Y.  498, 
27  Am.  Rep.  80,  with  note;   affirming  judgment  7  Hun,  73. 

3io  Grevell  v.  Whiteman,  32  Misc.  279,  65  N.  Y.  Supp.  974. 

3ii  Acker  v.  White,  25  Wend.  614. 

312  Masten  v.  Webb,  60  How.  Pr.  302. 

sis  Friedman  v.  Phillips,  84  App.  Div.  179,  82  N.  Y.  Supp.  96;  Burchell 
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formance  of  the  condition.314  But  if  the  purpose  for  which 
the  possession  of  the  property  is  delivered  is  inconsistent  with 
the  continued  ownership  of  the  claimant,  the  goods  are  liable 
to  levy.315 

If  a  warrant  of  attachment  has  been  levied,  and  service  of 
the  summons  was  other  than  personal,  only  the  personal  prop- 
erty attached  can  be  reached.316 

Money.     The    officer,    to    whom    an    execution    against 

property  is  delivered,  must  levy  upon  current  money  of  the 
United  States,  belonging  to  the  judgment  debtor.317  Bank  bills 
may  be  levied  on.31s  But  money  deposited  in  a  bank  cannot 
be  levied  on,319  the  theory  being  that  where  the  money  is  com- 
mingled with  other  money  there  is  no  specific  property  to  be 
levied  on.  Money  collected  by  a  sheriff  under  an  execution 
cannot,  while  it  remains  in  his  hands,  be  levied  on  by  him 
under  an  execution  against  the  creditor;3-0  but  where,  after 
sale  of  defendant's  goods  on  process  against  him,  there  is  a 
surplus,  the  money  belongs  to  defendant  and  may  be  levied 

on.3-1 

Choses  in  action.  In  the  absence  of  a  permissive  stat- 
ute choses  in  action  are  not  subject  to  levy.  The  Code  pro- 
vides ;is  follows:  "The  officer  to  whom  an  execution  against 
property  is  delivered  must   levy  upon  and  sell  a  bill  or  other 

v.  Green,  6  Misc.  236,  27  N.  Y.  Supp.  82.  Compare  Savall  v.  Wauful,  21 
Civ.  Proc.  R.  (Browne)  18,  16  N.  Y.  Supp.  219. 

314  strong  v.  Taylor,  2  Hill,  326;  Herring  v.  Hoppock,  15  N.  Y.  409; 
Hasbrouck  v.  Bouton,  60  Barb.  413. 

bis  Bonesteel  v.  Flack,  41  Barb.  435.  27  How.  Pr.  310. 

310  Code  Civ.  Proc.  §  1370.     See  volume  2,  p.  1537. 

sit  Code  Civ.  Proc.  §  1410.  Levy  on  money  deposited  in  lieu  of  bail. 
McShane  v.  Pinkham,  46  State  Rep.  65,  22  Civ.  Proc.  R.  (Browne)  173, 
19  N.  Y.  Supp.  969. 

sis  Handy  v.  Dobbin,  12  Johns.  220;   Holmes  v.  Nuncaster,  12  Johns. 

395. 

3i9  Carroll  v.  Cone,  40  Barb.  220;  Duffy  v.  Dawson,  2  Misc.  401,  50 
State  Rep.  584,  21  N.  Y.  Supp.  978. 

32oMuscott  v.  Woolworth,  14  How.  Pr.  477;  Baker  v.  Kenworthy,  41 
N.  Y.  215;  Carroll  v.  Cone,  40  Barb.  220;  First  Nat.  Bank  of  Oswego  v. 
Dunn,  97  N.  Y.  149;  Adams  v.  Welsh,  43  Super.  Ct.  (11  J.  &  S.)  52. 

32i  Wheeler  v.  Smith,  11  Barb.  345. 
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evidence  of  debt  belonging  to  the  judgment  debtor,  Avhich 
was  issued  by  a  moneyed  corporation  to  circulate  as  money; 
or  a  bond  or  other  instrument  for  the  payment  of  money, 
belonging  to  the  judgment  debtor,  which  was  executed  and 
issued,  by  a  government,  state,  county,  public  officer,  or  mu- 
nicipal or  other  corporation,  and  is  in  terms  negotiable  or 
payable  to  the  bearer,  or  holder."322  Undelivered  bonds  of  a 
corporation  cannot  be  levied  on,323  nor  can  a  liquor  tax  certifi- 
cate or  a  surrender  receipt  therefor.324  Glioses  in  action  not 
enumerated  in  the  Code  section  cannot  be  levied  on.  Hence 
a  promissory  note  cannot  be  levied  on325  unless  by  consent  of 
the  judgment  debtor.320  So  shares  of  stock  cannot  be  levied 
on  except  where  expressly  allowed  by  statute.327 

Trade-mark.     A  trade-mark  cannot  be  levied  on   as  a 

species  of  tangible  property,  apart  from  the  article  it  has 
served  to  identify,  unless  under  authority  of  statute.328 

Wages,  debts,  income  from  trust  funds,  or  profits.  Sec- 
tion 1391  of  the  ('ode  which  relates  to  exemptions  of  personal 
property  was  amended  by  Laws  1903,  c.  461,  and  further 
amended  by  Laws  1905,  c.  175,  by  adding  the  following  pro- 
vision : 

"Where  a  judgment  has  been  recovered  wholly  for  neces- 
saries sold,  or  work  performed  in  a  family  as  a  domestic,  or  for 
services  rendered  for  salary  owing  to  an  employe  of  the  judg- 
ment debtor,  and  where  an  execution  issued  upon  said  judg- 
ment has  been  returned  wholly  or  partly  unsatisfied,  and  where 
any  wages,  debts,  earnings,  salary,  income  from  trust  funds  or 
profits  are  due  and  owing  to  the  judgment  debtor  or  shall  there- 

3-2  Code  Civ.  Proc.  §  1411.  Attachment  of  choses  in  action,  see  vol. 
2,  p.  1408. 

sas  Sickles  v.  Richardson,  23  Hun,  559. 

324  Not  an  "evidence  of  debt."     McNeeley  v.  Welz,  166  N.  Y.  124. 

■■■•-•"  Ingalls  v.  Lord,  1  Cow.  240;  Ransom  v.  Miner,  5  Super.  Ct.  (3 
Sandf.)  692,  Code  R.  (N.  S.)  98. 

326  People  v.  National  Mut.  Ins.  Co.,  19  App.  Div.  247,  46  N.  Y.  Supp. 
102. 

327  Denton  v.  Livingston,  9  Johns.  96. 

32*  Prince  Mfg.  Co.  v.  Prince's  Metallic  Paint  Co.,  20  N.  Y.  Supp.  462; 
judgment  reversed  39  State  Rep.  488,  15  N.  Y.  Supp.  249,  which  is  re- 
versed in  135  N.  Y.  24. 
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after  become  due  and  owing  to  him,  to  an  amount  exceeding 
twelve  dollars  per  week,   and  where   no   execution  issued  as 
herein  provided  in  this  section  is  unsatisfied  and  outstanding 
against  said  judgment  debtor,  the  judgment  creditor  may  apply 
to  the  court  in  which  said  judgment  was  recovered,   or  the 
court    having    jurisdiction    of    the    same    without    notice    to 
the   judgment   debtor,    and,   upon   satisfactory   proof  of   such 
facts   by  affidavit   or   otherwise,   the   court   if  a   court   not   of 
record,  a  judge  or  justice  thereof,  must  issue,  or  if  a  court 
of  record,  a  judge  or  justice,  must   granl   an  order  directing 
that    an    execution     issue    against     the    wages,    debts,    earn- 
ings, salary,  income  from  trust  funds  or  profits  of  said  judg- 
ment debtor,   and   on    presentation   of  such  execution    by  the 
officer  to  whom  delivered  for  collection,  to  the  person  or  per- 
sons from  whom  such  wages,  debts,  earnings,  salary,  income 
from  trust  funds  or  profits  are  due  and  owing  to  the  judgment 
debtor,  said   execution  shall    become  a    Lien  and  a  continuing 
levy  upon  the  wages,  earnings,  debts,  salary,  income  from  trust 
funds  or  profits  due  or  to  become  due  to  said  judgmenl  debtor, 
to  the  amount  specified  therein  which  shall  not  exceed  ten  per 
centum  thereof,  and  said  levy  shall  be  a  continuing  levy  until 
said  execution  and  the  expenses  thereof  are  fully  satisfied  and 
paid  or  until  modified  as  hereinafter  provided.     It  shall  be  the 
duty  of  any  person  or  cor]).. ration  to  whom  said  execution  shall 
he  presented  and  who  shall  at  such  time  be  indebted  to  the 
judgment  debtor  named  in  such  execution  or  who  shall  become 
indebted  to  such  judgmenl  debtor  in  the  future  and  while  said 
execution  shall  remain  a  Lien  upon  said  indebtedness,  to  pay 
over  to  the  officer  presenting  the  same,  such  amount  of  such 
indebtedness  as  such  execution  shall  prescribe  until  such  exe- 
cution shall  be  wholly  satisfied,  and  such  payment  shall  be  a 
bar  to  any  action  therefor  by  such  judgment  debtor.     If  such 
person  or  corporation,  municipal  or  otherwise,  to  whom  said  ex- 
ecution shall  be  presented  shall  fail  or  refuse  to  pay  over  to  said 
officer  presenting  said  execution  the  percentage  of  said  indebt- 
edness, he  shall  be  liable  to  an  action  therefor  by  the  judgment 
creditor  named  in  such  execution,  and  the  amount  so  recovered 
by  such  judgment  creditor  shall  be  applied  toward  the  payment 
of  said  execution.     Either  party  may  apply  at  any  time  to  the 
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court  from  which  such  execution  shall  issue,  or  to  any  judge  or 
justice  issuing  the  same,  or  to  the  county  judge  of  the  county, 
and  in  any  county  where  there  is  no  county  judge  to  any 
justice  of  the  city  court,  upon  such  notice  to  the  other  party 
as  such  court,  judge,  or  justice  shall  direct,  for  a  modification 
of  said  execution,  and  upon  such  a  hearing,  the  said  court, 
judge  or  justice  may  make  such  modification  of  the  said  exe- 
cution as  shall  be  deemed  best,  and  such  execution  as  so  modi- 
fied shall  continue  in  full  force  and  effect  until  fully  paid  and 
satisfied,  or  until  further  modified  as  herein  provided.  "32Sa 

This  amendment  provides  a  mode  of  legal  procedure  by  which 
a  judgment  may  be  collected  out  of  wages  of  the  judgment 
debtor  by  special  form  of  execution,  and  limits  the  scope  of 
the  remedy  of  the  judgment  creditor  through  that  process. 
The  statute  does  not  take  away  nor  impair  any  vested  right  of 
the  judgment  debtor.  The  operation  of  the  statute  should, 
therefore,  not  be  confined  merely  to  judgments  recovered  after 
it  took  effect.329  Notice  that  an  execution  against  the  wages, 
debts,  earnings,  and  salary  may  issue  only  "where  no  execution 
issued  as  hereafter  provided  in  this  section  is  unsatisfied  and 
outstanding  against  said  judgment  debtor."  By  this  hereto- 
fore unknown  process  a  sum  no  greater  than  ten  per  centum  of 
the  earnings  of  the  judgment  debtor  can  be  taken  toward  the 
satisfaction  of  the  judgment  upon  which  the  execution  was 
issued,  and  to  prevent  the  taking  of  a  larger  sum  it  is  dis- 
tinctly provided  that  such  execution  may  not  issue  where  there 
is  another  outstanding  and  unsatisfied.330  An  affidavit  stating 
that  "there  is  now  no  execution  on  this  judgment  now  out- 
standing or  not  returned"  is  not  sufficient  since  it  fails  to  show 
that  there  are  not  executions  on  other  judgments  outstanding 
and  unsatisfied.330a  A  judgment  obtained  in  an  action  on 
a  judgment  for  necessaries  is  not  one  recovered  for  neces- 
saries.3301'    This  Code  amendment  was  held  not  to  authorize  an 

sssa  Statute  is  not  retroactive.    King  v.  Irving,  92  N.  Y.  Supp.  1094. 

329  Meyer  v.  Halberstadt,  44  Misc.  408,  89  N.  Y.  Supp.  1019. 

330  Rosenstock  v.  City  of  New  York,  97  App.  Div.  337,  89  N.  Y.  Supp. 
948. 

330a  330b  Neuman  v.  Mortimer,  98  App.  Div.  64,  90  N.  Y.  Supp.  524. 
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execution  which  could  be  collected  from  a  "municipal"  cor- 
poration,331 but  it  was  amended  in  1905  so  as  to  apply  thereto. 
The  order  should  not  direct  a  trustee  to  pay  ten  per  cent  of 
the  income  of  a  trust  where  he  is  not  a  party  to  the  motion. 331a 
A  decision  that  notice  of  the  application  must  be  given  to  the 
judgment  debtor  is  overruled  by  the  1905  amendment. 

Form   of  affidavit  under  section   1391. 

[Title  of  cause  and  court.] 

[Venue.] 

A.  X.,  being  duly  sworn,  says: 

I.  That  he  is  . 

II.  That  judgment  was  rendered  in  the  above-entitled  action  in  the 
court,  on  the  day  of  ,  190 — ,  in  favor  of  , 


plaintiff,  against  ,  defendant,  for  the  sum  of  ,  for  neces- 
saries sold  [or  "work  performed  in  a  family  as  a  domestic"  or  "serv- 
ices rendered  for  salary  owing  to as  an  employer  of  the  defend- 
ant"]. 

III.  That  an  execution  against  property  was  issued  on  said  judg- 
ment to  the  sheriff  of county  on  the day  of ,  190 — . 

IV.  That  said  execution  has  been  returned  wholly  unsatisfied  [if 
partly  unsatisfied,  so  state,  and  show  amount  remaining  due]. 

V.  That  is  employed  by  ,  who  resides  at  No.  

street  in  the  city  of  ,  and  whose  place  of  business  is  at  , 

at  a  weekly  salary  of  dollars  [or  state  the  facts  to  show  that 

any  wages,  debts,  earnings,  salary,  income  from  trust  funds,  or  profits, 
are  due  and  owing  to  the  defendant  or  will  thereafter  become  due  and 
owing  to  him,  to  an  amount  exceeding  twelve  dollars  a  week]. 

VI.  That  no  execution  issued  on  any  judgment  pursuant  to  section 
1391  of  the  Code  of  Civil  Procedure  against  the  wages,  debts,  earnings, 
salary,  income  from  trust  funds,  or  profits,  of  said  defendant,  is  un- 
satisfied or  outstanding. 

[Jurat.]  [Signature.] 

Form   of   order. 

[Title  of  cause  and  court.] 

[Venue.] 

On  reading  and  filing  the  affidavit  of  ,  verified  on  the  


day  of ,  190 — ,  showing  [state  briefly  the  facts  set  forth  in  the 

affidavit] ;   now,  on  motion  of  ,  attorney  for  : 

Ordered,  that  an  execution  issue  for  the  sum  of dollars,  against 

331  Ernes  v.   Fowler,  43  Misc.  603,  89  N.  Y.  Supp.  685;    Rosenstock  v. 
City  of  New  York.  101  App.  Div.  9,  91  N.  Y.  Supp.  737. 
ssiaKing  v.  Irving,  92  N.  Y.  Supp.  1094. 
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ten  per  cent,  of  the  wages,  debts,  earnings,  salary,  income  from  trust 

funds,  and  profits  due  or  to  become  due  to  said  ,  the  judgment 

debtor  herein  [from  ],  as  provided   for  by  section   1391  of  the 

Code  of  Civil  Procedure. 

[Date.]  [Signature   of  judge  with   initials  of  title.] 

Form  of  execution   under  section   1391. 

The  People  of  the  State  of  New  York: 

To  the  Sheriff  of County,  Greeting: 

Whereas,  judgment  was  rendered  on  the  day  of ,  190 — , 

in  an  action  in  the court,  between  ,  plaintiff,  and  , 

defendant,  on  a  cause  of  action  for  necessaries  sold  [or  other  cause  of 
action,  mentioned  in  section  1391  of  Code],  in  favor  of  the  said  plain- 
tiff,   against    the   said    defendant,    for    the    sum    of  dollars,    as 

appears  to  us  by  the  judgment  roll  filed  in  the  office  of  the  clerk  of 
the  county  of  . 

And  whereas,  an  execution  issued  on  said  judgment  on  the  

day  of  ,  190 — ,  has  been  returned  wholly  unsatisfied,  and  there- 
after an  order  was  made  by  the  Hon.  ,   justice  of  the  


court,    on  the  day  of  ,  190—,   under  section  1391  of  the 

Code  of  Civil  Procedure,  directing  that  an  execution  issue  against  the 
wages,  debts,  earnings,  salary,  income  from  trust  funds  or  profits,  due 

or  to  become  due  to  the  said  judgment  debtor,  for  the  sum  of  

dollars,  which  is  now  actually  due  thereon: 

Therefore,  we  command  you  that  you  satisfy  the  said  judgment,  to 

the  amount  of dollars,  out  of  ten  per  cent,  of  the  wages,  debts, 

earnings,  salary,  income  from  trust  funds,  or  profits,  now  due  or  to  be- 
come due  to ,  the  said  judgment  debtor,  and  return  this  execution, 

within  sixty  days  after  its  receipt  by  you,  to  the  clerk  of county. 

Witness,  Hon.  ,  one  of  the of  said  court,  at ,  the 

day  of ,  190—. 


Plaintiff's   attorney. 
[Endorse  with  direction  as  to  property  to  be  reached]. 

Interest  of  pledgor.     Property  in  pledge  could  not,  at 


common  law,  be  levied  on  under  an  execution  against  the 
pledgor.  The  Code  provides  as  follows:  ''The  interest  of  the 
judgment  debtor  in  personal  property,  subject  to  levy,  lawfully 
pledged,  for  the  payment  of  money,  or  the  performance  of  a 
contract  or  agreement,  may  be  sold,  in  the  hands  of  the  pledgee, 
by  virtue  of  an  execution  against  property.  The  purchaser  at 
the  sale  acquires  all  the  right  and  interest  of  the  judgment 
debtor,  and  is  entitled  to  the  possession  of  the  property,  on 
complying  with  the  terms  and  conditions,  upon  which  the  judg- 
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ment  debtor  could  obtain  possession  thereof.  This  section  does 
not  apply  to  property  of  which  the  judgment  debtor  is  uncon- 
ditionally entitled  to  the  possession."332  The  lien  attaches  to 
the  surplus  where  the  execution  debtor  has  pledged  goods  and 
the  pledgee  has  sold  them.333 

Interest  of  lessee.  The  interest  of  a  lessee  for  a  speci- 
fied term  is  leviable,334  notwithstanding  a  provision  in  the 
lease  giving  the  lessor  a  lien  on  all  personal  property  which 
may  be  put  on  the  premises.33"'  The  interest  of  a  lessee  for  a 
term  of  years  is  a  chattel  real  to  which  the  lien  of  a  judgment 
attaches,  and  may  be  sold  under  execution;  but  where  at  the 
time  of  the  sale  the  unexpired  term  is  less  than  three  years, 
such  interest  must  be  sold  as  personal  property.336  Of  course 
if  the  interest  of  the  lessee  is  forfeited  it  cannot  be  levied  on.337 

Interest  of  licensee.     One  having  a  chattel  for  a  certain 

time  lor  ;i  particular  use  and  no  other,  and  prohibited  from 
selling  or  loaning  it,  has  merely  ;i  personal  license  to  use  the 
chattel^  and  his  interest  cannot  be  levied  on.338 

Interest  of  chattel  mortgagor.  At  common  law,  per- 
sonal property  whieh  was  mortgaged  could  not  In-  t;iken  on  an 
execution  againsl  the  mortgagor,888  unless  the  mortgage  was 
fraudulent  as  to  creditors.340  But  now  if  the  mortgagor's 
interest  is  ;i  legal  one.  i.  e.,  if  he  lias  the  right  to  retain  pos- 
•  —  on  for  ;i  definite  time  or  until  default,  it  may  In-  levied 
on,341  provided  the  levy  is  made  before  default342  and  before 

332  Code  Civ.  Proc.  §  1412.     See  Bakewell  v.  Ellsworth,  G  Hill,  484. 

---Sickles  v.  Sullivan,  22  Civ.  Proc.  R.  (Browne)  322,  47  State  Rep. 
82,  19  N.  Y.  Supp.  749. 

1  Van  Antwerp  v.  Newman,  2  Cow.  543;  Otis  v.  Wood,  3  Wend.  498; 
Evertsen  v.  Sawyer,  2  Wend.  507. 

335  Buskirk  v.  Cleveland,  41  Barb.  610. 

336  O'Rourke  v.  Henry  Prouse  Cooper  Co.,  11  Civ.  Proc.  R.  (Browne) 
321.  3  State  Rep.  552. 

S3T  Otis  v.  Wood,  3  Wend.  498. 

338  Reinmiller  v.  Skidmore,  7  Lans.  161. 

339  Mattison  v.  Baucus,  1  N.  Y.  (1  Comst.)  295. 
3*0  Randall  v.  Cook,  17  Wend.  53. 

34i  Bailey  v.  Burton,  8  Wend.  339;  Hull  v.  Carnley,  11  N.  Y.  (1  Kern.) 
501;  Manning  v.  Monaghan,  28  N.  Y.  585;  Smith  v.  Beattie,  31  N.  Y. 
542;    Fowler  v.  Haynes,  14  Wkly.   Dig.   376.     The   clause,  allowing  the 
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surrender  of  possession  to  the  mortgagee.343  A  bill  of  sale, 
having  the  character  of  a  mortgage,  gives  the  seller  a  special 
interest  subject  to  levy.344 

Interest  of  mortgagee.     The  chattels  may  be  levied  on 

as  the  property  of  the  mortgagee  after  default,  though  he  has 
not  taken  possession.345 

§  2232.     Joint  property  including  partnership  property. 

Joint  property  may  be  sold  on  an  execution  against  one  of 
the  owners.346  The  execution  may  be  satisfied  out  of  either 
the  joint  or  the  separate  property.347  The  interest  of  a  part- 
ner in  firm  goods  may  be  levied  on,  pursuant  to  an  execution 
against  him,  by  taking  possession  of  the  entire  property,348 
but  the  sale  must  bo  subject  to  the  claim  of  the  other  part- 
ners.349 An  execution  on  a  judgment  against  a  partnership 
may  be  satisfied  out  of  the  partnership  property  or  out  of  the 
separate  property  of  each  debtor.350 

Where  a  warrant  of  attachment  has  been  levied  upon  the 
interest  of  a  defendant,  as  a  partner,  in  personal  property  of  a 
partnership,  and  the  attachment  has  been  discharged  as  pre- 
scribed in  sections  693  and  694  of  the  Code,  a  levy,  by  virtue  of 

mortgagee,  in  case  he  deems  himself  unsafe,  to  take  possession  and 
sell,  renders  the  interest  of  the  mortgagor  not  subject  to  levy.  Far- 
rell  v.  Hildreth,  38  Barb.  178;   Bryan  v.  Smith,  13  Daly,  331. 

342  Galen  v.  Brown,  22  N.  Y.  37;  Hall  v.  Sampson,  35  N.  Y.  274; 
Leadbetter  v.  Leadbetter,  125  N.  Y.  290. 

3«  powers  v.  Elias,  53  Super.  Ct.   (21  J.  &  S.)   480. 

344  Michelson  v.  Fowler,  27  Hun,  159. 

345  Ferguson  v.  Lee,  9  Wend.  258. 

346  Beach  v.  Hollister,  5  T.  &  C.  568,  3  Hun,  519;  Kaufman  v.  Schoef- 
fel,  46  Hun,  571,  12  State  Rep.  695.  See  Code  Civ.  Proc.  §§  1934,  1935. 
Attachment,  see  vol.  2,  p.  1407. 

34T  Godfrey  v.  Gibbons,  22  Wend.  569;  Cassidy  v.  United  States  Re- 
flector Co.,  5  Month.  Law  Bui.  54;  Saunders  v.  Reilly,  105  N.  Y.  12; 
Flanders  v.  Batten,  50  Hun,  542,  20  State  Rep.  671,  3  N.  Y.  Supp.  728. 

348  Kaufman  v.  Schoeffel,  46  Hun,  571,  576,  12  State  Rep.  695. 

349  wheeler  v.  McFarland,  10  Wend.  318.  Attachment,  see  vol.  2,  p. 
1407. 

350  Saunders  v.  Reilly,  105  N.  Y.  12,  21;  followed  in  Davis  v.  Dela- 
ware &  H.  Canal  Co.,  109  N.  Y.  47. 
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an  execution  against  his  individual  property,  cannot  be  made 
upon  his  interest  in  the  same  property,  unless  the  warrant  ol 
attachment  has  been  vacated  or  annulled.301 

§  2233.     Levy. 

The  levy  of  the  execution  is  the  formal  act  required  by  the 
statute  to  place  the  personal  property  of  the  judgment  debtor 
against  winch  the  writ  is  directed,  in  the  possession or  contro 
of  the  officer,  either  actually  or  constructively.     A  lien  on  the 
personal  property  of  the  debtor  having  been  created  by  the 
delivery  of  an  execution  to  the  sheriff,  the  question  arises  as 
to  what  further  steps  are  necessary  to  make  this  hen  effective 
Early  cases  held  that  the  common-law  right  of  the  sheriff  to 
sell    without    actual   levy   remains    as    against   the    judgment 
debtor,  when  no  title  of  a  bona  fide  purchaser  intervenes  or 
is  set  up,-  but  the  rule  now  is  that  the  execution  does  not 
bind  chattels,  as  against  other  creditors,  without  an  actual  levy 
(lunn,  the  life  of  the  execution-     In  short,  there  can  be  no 

valid  sale  without  a  levy.354 

.Time       V  Levy  cannot  be  made  after  the  return  day  has 

passed  ™  but  the  sheriff  can,  where  a  levy  has  been  made,  sell 
passeu,  856  cannot  be  made 

the  property  after  the  return  day.         *■  1BV/ 
on  Sunday  nor  before  the  filing,  within  business  hours,  of  the 
judgment  on  which  the  writ  issued.357 

_  Sufficiency.     The  Code  is  silent  as  to  what  must  be  done 

s5lCode  Civ.  Proc.   §   1415.     When  warrant  is  "annulled,"   see  Code 
Civ.  Proc.  §  3343,  subd.  12,  and  vol.  2,  p.  1529 

35->  Roth  v    Wells    29  N.  Y.  491;   Bond  v.  Willett,  31  N.  Y.  102 

35-  Rotn  v.   \\  eiib  constructive  levy  is  pre- 

353  Hathaway  v.  Howell,   54   N.  Y.   97.  jso  tu 

sumed  on  the  delivery  of  the  writ  to  the  ^"^^^^^^ 
85  N.  Y.  130.     Mere  demand  for  payment  is  insufficient.     Abeel  v.  An 

derson,  39  Hun,  514. 

354  stonebridge  v.  Perkins,  141  N.  Y.  1. 

3,3  Hathaway  v.  Howell,  54  N.  Y.  112;   Walker ^v    Henry   85  N.  Y. 
135;  Smith  v.  Smith,  60  N.  Y.  161;  Matter  of  Pond,  21  Misc.  114,  46  N. 

Y-3foTnsonia  Brass  *  Copper  Co.  v.  Conner,  103  N.  Y.  511;   Matter  of 
Pond,  21  Misc.  114,  116,  46  N.  Y.  Supp.  999. 
35-  Hathaway  v.  Howell,  54  N.  Y.  97. 
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to  constitute  a  levy  on  personal  property  and  hence  the  com- 
mon-law rules  govern.  The  levy  may  be  sufficient  against  the 
defendant  in  the  execution  but  insufficient  as  to  third  persons. 
It  has  been  held  that  the  validity  of  a  levy,  as  against  a  bona 
fide  purchaser  or  a  junior  creditor,  depends  on  the  circum- 
stances in  each  case.358  The  test  of  a  valid  levy  is  said  to  be 
whether  the  officer's  act  would  subject  him  to  an  action  of 
trespass,  if  unprotected  by  the  execution.359  In  the  early  case 
of  Bond  v.  Willett,  31  N.  Y.  102,  the  rule  is  laid  down  that  to 
constitute  a  valid  levy,  even  against  a  subsequent  bona  fide  pur- 
chaser from  the  debtor,  it  is  sufficient  that  (1)  the  property  is 
in  the  view  and  under  the  control  of  the  officer;300  (2)  that  he 
takes  possession  of  it,  either  by  removing  it  or  by  an  oral 
declaration  that  a  levy  is  intended,  and  that  he  claims  to  hold 
the  goods  under  such  levy;361  (3)  that  an  inventory,  or  at  least, 
a  memorandum  of  the  levy,  is  made  at  the  time.362  The  sheriff 
need  not,  however,  remove  the   goods  from  the  debtor's  cus- 

35s  Matter  of  Pond,  21  Misc.  114,  46  N.  Y.  Supp.  999. 

3=o  Roth  v.  Wells,  29  N.  Y.  471;  Caruana  v.  Conn,  5  Wkly.  Dig.  78; 
Powers  v.  Elias,  53  Super.  Ct.   (21  J.  &  S.)   480. 

see  Merely  seizing  a  few  articles  outside  a  store  and  proclaiming  a 
levy  on  the  goods  locked  up  in  it,  where  not  within  view,  is  insufficient. 
Haggerty  v.  Wilber,  16  Johns.  287.  Where  part  of  the  articles  on  a 
farm  were  hidden  from  view  by  an  intervening  hill,  there  was  no 
levy  as  against  a  subsequent  purchaser  without  notice,  though  included 
in  the  inventory.     Van  Wyck  v.  Pine,  2  Hill,  666. 

sr'i  Beekman  v.  Lansing.  3  Wend.  446;  Ray  v.  Harcourt,  19  Wend. 
495;  followed  in  Van  Wyck  v.  Pine,  2  Hill,  666.  However,  a  manual 
interference  with  the  goods  is  unnecessary.  Barker  v.  Binninger,  14 
NY.  (4  Kern.)  270;  Elias  v.  Farley,  2  Abb.  Dec.  11,  5  Abb.  Pr.  (N. 
S.)  39,  3  Keyes,  398;  Dean  v.  Campbell,  19  Hun,  534.  Taking  pos- 
session by  receiving  keys  of  store  is  sufficient.  Walradt  v.  Phoenix 
Ins.  Co.,  64  Hun.  129,  45  State  Rep.  908,  19  N.  Y.  Supp.  293;  judgment 
affirmed  136  N.  Y.  375.  The  mere  fact  that  the  goods  were,  during 
the  life  of  the  execution,  within  view  of  the  officer,  and  subject  to  his 
control,  of  itself,  is  not  sufficient,  unless  he  at  the  same  time  asserts 
his  title  to  them,  by  virtue  of  the  execution.  Westervelt  v.  Pinckney, 
14  Wend.  123.  Merely  looking  at  goods  and  making  a  memorandum 
of  a  levy  is  insufficient.     Camp  v.  Chamberlain,  5   Denio,  198. 

362  An  inventory,  though  customary,  is  not  necessary.  Watts  v. 
Cleaveland,  3  E.  D.  Smith.  553;  Roth  v.  Wells,  29  N.  Y.  471. 
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tody.363  The  personal  property  may  be  left  in  the  hands  of  a 
custodian.364  It  is  not  necessary  that  the  owner  of  the  goods 
acquiesce  in  the  levy.305  A  levy  on  goods  in  possession  of  one 
other  than  the  owner,  by  informing  the  person  in  possession 
of  the  levy,  in  view  of  the  goods,  and  indorsing  a  memorandum 
of  the  levy  on  the  execution,  is  sufficient  though  the  person  in 
possession  was  the  assignor  who  disclaimed  any  interest  in  the 
goods,  and  no  notice  was  given  by  the  sheriff  to  the  assignee.361 
A  levy  on  the  right,  title,  and  interest  of  the  judgmenl  debtor 
in  the  goods  is  equivalent  to  a  levy  on  the  things.36' 

Delivery  of  an  execution  to  the  sheriff  amounts  to  a  Levy 
when  he  is  in  actual  possession  of  the  goods  under  prior 
writs,868  even  though  the  senior  execution  has  been  delayed  so 
that,  as  against  other  creditors,  it  is  dormant.'"''  If  there  is 
a  levy  on  partnership  property,  though  only  for  the  purpose  of 
selling  the  interest  of  one  partner,  no  further  acts  are  nec- 
essary to  constitute  a  levy  under  junior  rx.-cutions  for  the  pur- 
pose of  selling  the  whole  interest  in  the  goo.! 

Extent  of  levy.  The  plaintiff  has  no  authority  to  dic- 
tate the  extent  of  the  levy  any  more  than  the  defendant  has 
to  limit  it.371     The  sheriff  must  see  to  it,  at  his  peril,  that  suffi- 

363  Bond  v.  Willett,  31  N.  Y.  102;  Roth  v.  Wells,  29  N.  Y.  471;  Hill 
v.  White,  46  App.  Div.  360,  365,  61  N.  Y.  Supp.  515;  Butler  v.  Maynard, 
11  Wend.  548.  But  permitting  the  dehtor  to  consume  the  property  is 
constructively,  if  not  actually,  fraudulent  as  against  junior  executions. 
Farrington  v.  Sinclair,  15  Johns.  428;  Farrington  v.  Caswell,  15  Johns. 
430;    Dickenson  v.  Cook,  17  Johns.  332. 

36i  People  v.  National  Mut.  Ins.  Co.,  19  App.  Div.  247,  46  N.  Y.  Supp. 
102.     Duty,  liability,  etc.,  of  receiptors,  see  vol.  2,  p.  1477. 
Artisans'  Bank  v.  Treadwell,   34  Barb.   553. 

seeElias  v.  Farley.  2  Abb.  Dec.  11,  5  Abb.  Pr.  (N.  S.)  39.  3  Keyes, 
398. 

3ciwaid  v.  Gaylord.  4  T.  &  C.  41,  1   Hun,  607. 

sesvan  Winkle  v.  Udall,  1  Hill,  559;  Ryder  v.  Gilbert,  16  Hun,  163; 
Cresson  v.  Stout,  17  Johns.  116;  Slade  v.  Van  Vechten,  11  Paige,  21; 
Dean  v.  Campbell,  19  Hun,  534.  But  if  the  levy  of  the  former  proves 
a  nullity,  there  is,  in  such  case,  no  valid  levy  of  the  others.  Bank  of 
Lansingburgh  v.  Crary,  1  Barb.   542. 

s«9  Peck  v.  Tiffany,  2  N.  Y.  (2  Comst.)  451. 

3-oWaid  v.  Gaylord,  1  Hun,  607. 

37i  Wehle  v.  Conner,  83  N.  Y.  231,  239. 
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eient  property  is  levied  on.  It  is  held  that  a  levy  on  property 
deemed  sufficient  to  satisfy  the  execution  does  not  preclude 
the  right  to  thereafter  levy  on  other  property  under  the  same 
execution,372  though  there  seems  to  be  authority  to  the  con- 
trary.373 

Powers  and  duties  of  officer  making  levy.     The  powers 

and  rights  of  an  officer  in  executing  the  writ  are  the  same  as 
exist  in  relation  to  the  enforcement  of  any  other  writ  or 
process.374  The  attorney  for  the  execution  creditor  may  give 
special  directions  to  the  sheriff375  which  the  sheriff  must 
obey,370  but  notice  need  not  be  given  by  plaintiff  or  his  attorney 
to  the  sheriff  that  defendant  resides  and  has  property  within 
the  county.377  The  court  will  not  instruct  nor  interfere  rela- 
tive to  the  sheriff's  duty.378  The  assignment  of  the  judgment 
after  issuance  of  execution  does  not,  per  se,  divest  the  sheriff 
of  authority.379 

Custody  of  officer.     The  sheriff  holds  the  goods  as  a 

bailee  for  hire  so  that  he  must  use  due  diligence  to  keep  them 
safely  but  is  not  an  insurer  of  the  absolute  safety  of  the 
goods.380,  381  He  should  preserve  the  property  with  as  little  ex- 
pense to  the  parties  as  the  proper  discharge  of  his  obligal  ion  will 
permit.382     He  may  defend  his  possession  by  necessary  force,383 

372  Denvrey  v.  Fox,  22  Barb.  522. 

373  Hoyt  v.  Hudson,  12  Johns.  207.  Thus,  if  the  officer  deliver  the 
goods  to  a  third  person,  on  his  giving  a  receipt  to  return  them  or  pay 
the  amount  of  the  execution,  he  cannot  afterwards  take  other  goods  of 
the  defendant  in  execution;  and  this  whether  the  property  originally 
taken  was  sufficient  to  satisfy  the  execution  or  not,  or  though  the  officer 
had  been  unable  to  recover  anything  on  the  receipt.  Id.  But  see 
Denvrey  v.  Fox,  22  Barb.  522. 

374  Power  in  making  arrest  in  civil  action,  see  vol.  2,  pp.  1337,  1338. 

375  Walters  v.  Sykes,  22  Wend.  566. 

37GAnsonia  Brass  &  Copper  Co.  v.  Babbitt,  74  N.  Y.  395. 

377  Tomlinson  v.  Rowe,  Hill  &  D.  Supp.  410. 

378  Adams  v.  Bowe,  12  Abb.  N.  C.  322,  note,  3  Civ.  Proc.  R.  (Browne) 
191. 

379  Van  Kirk  v.  Sedgwick,  87  N.  Y.  265,  270. 

380,  3si  Moore  v.  Westervelt,  27  N.  Y.  234;  Jenner  v.  Jolliffe,  6  Johns.  9. 
382Crofut  v.  Brandt,  58  N.  Y.  106;   Depew  v.  Solomonowitz,  48  App. 
Div.  512,  62  N.  Y.  Supp.  916. 
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but  if  the  property  has  been  taken  outside  the  county,  he  can- 
not recover  possession  forcibly  though  if  he  peaceably  obtains 
possession  he  may  defend  such  possession.384  The  judgment 
creditor,  having  levied  on  personal  propety,  may  maintain  an 
action  in  aid  of  his  execution  to  show  that  chattel  mortgages 
under  which  the  property  is  claimed  are  fraudulent  as  to  him.3S£ 

Substitution  of  property.     An  agreement  between  the 

sheriff  and  an  execution  debtor  to  substitute  other  property 
for  that  levied  on  is  void,  though  if  the  sheriff  actually  levies 
on  the  property  to  be  substituted,  the  levy  may  be  valid.388 
But  where  a  judgment  debtor  has  sold  part  of  the  goods  levied 
on,  and  other  like  goods  have  been  purchased  to  replace  them. 
such  substituted  goods  are  subject  to  the  writ  where  the  judg- 
ment debtor  neglects,  on  request,  to  designate  the  goods  on 
which  the  levy  was  made,  and  no  inventory  was  taken  by  the 
sheriff.387 

Abandonment.     A  sheriff  who  levies  upon  goods  as  the 

property  of  defendant  may.  when  he  discovers  that  the  goods 
belong  to  another,  relinquish  the  Levy,  and  return  his  execu- 
tion nulla  bona.388  But  a  relinquishment  of  the  levy  by  mis- 
take of  the  officer  is  of  no  effect.389  A  levy  is  not  deemed 
abandoned  where  the  sheriff  is  stayed  in  his  proceedings  by  an 
order  of  court,  if  he  resumes  his  dominion  over  the  property 
levied  upon  as  soon  as  the  order  is  vacated.390 

Setting  aside.     A  levy  may  be  set  aside  where  made  in 

bad  faith/'1 

"  Where  an  appeal  taken  from  a  final  judgment  to  the  court 
of  appeals  has  been  perfected,  and  the  security  required  to  stay 
the  execution  of  the  judgment  has  been  given,  or  where  the 
security   given  upon   an   appeal  taken   from   a   final  judgment 

883,  384  Hill  v.  Haynes,  54  N.  Y.  153. 

sss  Robinson  v.  Hawley,  45  App.  Div.  287,  61  N.  Y.  Supp.  138. 

sseShelton  v.  YVestervelt,  8  Super.  Ct.    (1   Duer)    109. 

387  Roth  v.  Wells,  29  N.  Y.  471. 

388  Blivin  v.  Bleakley,  23  How.  Pr.  124. 
889  Colton  v.  Camp,  1  Wend.  365. 

390  Bond  v.  Willett,  31  N.  Y.  102. 
39i  Jones  v.  McCarl,  7  Abb.  Pr.  418. 
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of  the  supreme  court,  a  county  court,  or  the  city  court  of  the 
city  of  New  York,  is  equal  to  that  required  to  perfect  an  appeal 
to  the  court  of  appeals  and  to  stay  the  execution  of  the  judg- 
ment, the  court,  in  which  the  judgment  appealed  from  was 
rendered,  may,  in  its  discretion,  and  upon  such  terms  as  justice 
requires,  make  an  order,  upon  notice  to  the  respondent,  and 
the  sureties  in  the  undertaking,  discharging  a  levy  upon  per- 
sonal property,  made  by  virtue  of  an  execution,  issued  upon 
the  judgment  appealed  from.  But  this  section  does  not  au- 
thorize the  discharge  of  a  levy  made  by  virtue  of  a  warrant  of 
attachment."3910  This  section  does  not  confer  any  new  powers 
on  the  court,  considered  as  a  court  of  equity.392  It  does  not 
impliedly  prohibit  the  court  from  exercising  inherent  power  in 
respect  to  real  estate  similar  to  that  granted  therein  in  regard 
to  personalty.393  This  section  only  refers  to  a  case  in  which 
an  execution  has  been  levied  before  an  undertaking  has  been 
given.394  Notice  of  the  motion  must  be  given  to  the  sureties.395 
Notice  of  the  application  to  discharge  a  levy,  on  an  appeal 
to  the  court  of  appeals,  must  be  given  to  the  sureties  on  the 
appeal  to  the  appellate  division  as  well  as  to  those  on  the  new 
appeal.395* 

Effect  on  title  to  property.     After  the  levy,  the  debtor 

still  remains  the  owner  of  the  property  seized,396  so  that  he  has 
a  cause  of  action  against  any  person  unlawfully  interfering 
with  the  property  while  in  the  possession  of  the  sheriff,  by 
which  interference  its  value  is  impaired  or  diminished.397  This 
right  of  action  is  necessarily  subordinate  to  the  right  of  the 
sheriff  to  sue  to  recover  damages  for  a  loss  occasioned  by  an 
injury  to  his  special  interest  in  the  property  created  by  the 

39ia  Code  Civ.  Proc.  §  1311. 

392,  393  Skinner  v.  Hannan,  81  Hun,  376,  381,  30  N.  Y.  Supp.  987. 

39*Katz  v.  Kuhn,  9  Daly,  172. 

395  Briggs  v.  Brown,  13  Abb.  N.  C.  481. 
395a  Foote  v.  Schmeder,  5  Weekly  Dig.  463. 

396  Marsh  v.  White,  3  Barb.  519.  He  can  sell,  subject  to  the  lien. 
Mumper  v.  Rushmcre,  79  N.  Y.  19;  Hatch  v.  Collins,  34  Hun,  314. 
Compare,  however,  Adams  v.  Bowe,  12  Abb.  N.  C.  322,  note,  3  Civ. 
Proc.  R.   (Browne)  191. 

3»7  Scott  v.  Morgan,  94  N.  Y.  508,  515.  Compare  Smith  v.  Reeves,  33 
How.    Pr.   183. 
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lev\  There  is  no  cause  of  action  in  favor  of  the  creditor 

for  the  same  injury,390  since  any  recovery  by  the  sheriff  inures 
to  the  benefit  of  the  creditor.401'  A  levy  on  an  interest  of  a 
mortgagor  of  chattels  deprives  the  mortgagor  of  his  whole 
interest  and  not  merely  of  an  interest  equal  to  the  amount  of 
the  judgment.401  The  levy  puts  the  goods  into  the  custody  of 
the  law,402  and  a  levy  on  an  undivided  share  in  a  growing  crop 
gives  the  officer  constructive  possession  of  the  entire  crop.403 
In  an  action  by  an  officer  to  recover  goods  taken  from  his  pos- 
session, the  judgment  need  not  be  produced,404  but  if  the  officer 
did  not  take  actual  possession  he  must  prove  the  judgment. i('rj 

Effect  of  levy  as  satisfaction  of  judgment.    A  levy  on 

sufficient  personal  property  is  a  satisfaction  of  the  judgment, 
as  respects  junior  incumbrancers,40*5  or  where  the  levy  on  suffi- 
cient personal  property  is  voluntarily  relinquished  by  the  cred- 
itor, as  respects  subsequent  bona  fide  purchasers  of  the  land 
bound  by  the  judgment  J4*57  though  a  levy  is  not  generally  an 
"absolute"  satisfaction  of  the  judgment  though  the  property 
is  sufficient,408  when  the  debt  is  not  paid  and  the  debtor  is  not 
deprived  of  his  property.400     But  the  fact  that  the  collection 

398  Howlands  v.  Willetts,  9  N.  Y.  173;  Ansonia  Brass  &  Copper  Co. 
v.  Babbitt,  74  N.  Y.  397. 

so i»  Steffin  v.  Steffln,  4  Civ.  Proc.  R.  (Browne)  179;  Scott  v.  Morgan, 
94  N.  Y.  508;  Barker  v.  Mathews,  1  Denio,  335;  Peck  v.  Tiffany,  2  N. 
Y.  (2  Comst.)  541.  There  is  an  exception  where  execution  is  against 
attached  property.     Code  Civ.  Proc.  §  708. 

400  People  v.  Reeder,  25  N.  Y.  304. 

401  Michelson  v.  Fowler,  27  Hun,  159. 

402  Smith  v.  Burtis,  6  Johns.  197;   Hartwell  v.  Bissell,  17  Johns.  128. 
4"3  if>  before  sale,  the  debtor  becomes  owner  of  the  whole,  the  sher- 
iff may  sell  the  whole.     Ray  v.  Birdseye,  5  Denio,  619. 

404  Proof  of  the  seizure  under  the  execution  is  sufficient.  Barker  v. 
Miller,  6  Johns.  195;  followed  in  Blackley  v.  Sheldon,  7  Johns.  32;  Spoor 
v.  Holland,  8  Wend.  445. 

405  Pryne  v.  Westfall,  3  Barb.  496. 

Ma  Hayden  v.  Agent  of  Auburn  State  Prison,  1  Sandf.  Ch.  195. 

40-  Voorhees  v.  Gros,  3  How.  Pr.  262. 

*os  Green  v.  Burke,  23  Wend.  490;  Ostrander  v.  Walter,  2  Hill,  329; 
People  v.  Hopson,  1  Denio,  574;  Denvrey  v.  Fox,  22  Barb.  522;  Bier 
v.  Ash,  16  Wrkly.  Dig.  189. 

400  peck  v.  Tiffany,  2  N.  Y.  (2  Comst.)  451;  Viall  v.  Dater,  14  Wkly. 
Dig.  572. 

N.  Y.  Prac— 196. 
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of  the  debt  by  force  of  the  levy  is  defeated  by  the  act  of  the 
execution  creditor  does  not  prevent  the  levy  operating  as  a 
satisfaction,410  though  if  the  goods  are  returned  to  the  debtor,411 
or  the  levy  abandoned,412  or  the  property  is  fraudulently  with- 
drawn by  the  debtor  from  the  officer's  power,413  there  is  no 
satisfaction.  The  levy  of  an  execution  issued  on  a  judgment 
against  a  surety  is  no  satisfaction  of  a  judgment  against  the 
principal.414  A  debtor  who  denies  his  ownership  of  the  prop- 
erty cannot  insist  that  a  levy  on  it  was  a  satisfaction.415  The 
judgment  is  revived  by  a  recovery  by  the  debtor  against  the 
creditor  for  a  wrongful  levy  on  exempt  property  or  the  prop- 
erty of  a  third  person.418 

§  2234.     Release  of  partnership  property  levied  on. 

Where  an  officer  has  seized  personal  property  of  a  partner- 
ship, before  or  after  its  dissolution,  upon  a  levy  upon  the 
interest  therein  of  a  partner,  made  by  virtue  of  an  execution 
against  his  individual  property,  the  other  partners,  or  former 
partners,  having  an  interest  in  the  property,  or  any  of  them, 
may,  at  any  time  before  the  sale,  apply  to  a  judge  of  the  court, 
or  to  the  county  judge  of  the  county,  where  the  seizure  was 
made,  upon  an  affidavit,  showing  the  facts,  for  an  order,  direct- 
ing the  officer  to  release  the  property,  and  to  deliver  it  to  the 
applicant.417 

Undertaking1.     Upon    such    application,    the    applicant 

must  give  an  undertaking,  with  at  least  two  sureties,  approved 
by  the  judge,  to  the  effect  that  he  will  account  to  the  pur- 
chaser, upon  the  sale  to  be  made  by  virtue  of  the  execution, 
of  the  interest  of  the  judgment  debtor  in  the  property  seized, 
in  like  manner  as  he  would  be  bound  to  account  to  an  assignee 

4io  McChain  v.  McKeon.  9  Super.  Ct.   (2  Duer)   645. 

*«  Holbrook  v.  Champlin,  Hoff.  Ch.  148. 

«2  Green  v.  Burke,  23  Wend.  490;  Ostrander  v.  Walter,  2  Hill,  329; 
Radde  v.  Whitney,  4  E.  D.  Smith,  378. 

413  Miekles  v.  Haskin,  11  Wend.  125. 

4i4,  4i5  Ontario  Bank  v.  Hallett,  8  Cow.  192. 

4i6  Piper  v.  Elwood,  4  Denio,  165;  Richardson  v.  McDougall,  19  Wend. 
80;   Newland  v.  Baker,  21  Wend.  264. 

4i7  Code  Civ.  Proc.  §  1413. 
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of  such  an  interest;  and  that  he  will  pay  to  the  purchaser  the 
balance,  which  may  be  found  due  upon  the  accounting,  not 
exceeding  a  sum,  specified  in  the  undertaking,  which  must  be 
not  less  than  the  value  of  the  interest  of  the  judgment  debtor, 
in  the  property  seized  by  the  sheriff,  as  fixed  by  the  judge. 
The  provisions  of  section  695  and  696  of  the  Code  apply  to  the 
proceedings,  taken  as  prescribed  in  this  and  the  last  section.418 
Where  personal  property  of  a  partnership  has  been  released 
upon  giving  an  undertaking,  if  the  execution,  by  virtue  of 
which  the  levy  was  made,  is  set  aside  or  is  satisfied  without  a 
sale  of  the  interest  levied  upon,  the  undertaking  enures  to  the 
benefit  of  each  judgment  creditor  of  the  same  judgment  debtor, 
then  having  an  execution  in  the  hands  of  the  same  officer,  or 
of  another  officer,  having  authority  to  levy  upon  that  interest, 
as  if  it  had  been  given  to  obtain  a  release  from  a  seizure,  made 
by  virtue  of  such  an  execution.419 

§  2235.     Claims  of  third  persons  to  property  levied  on. 

If  personal  property,  levied  on  as  the  property  of  the  judg- 
ment  debtor,  is  claimed,  by  or  in  behalf  of  another  person,  as 
his  property  an  affidavit  may  be  made  and  delivered  to  the 
sheriff,  in  behalf  of  such  person,  at  any  time  while  such  prop- 
erty  or  the   pro< da  thereof  are   in  the  sheriff's  possession, 

stating  that  he  makes  such  a  claim:  specifying  in  whole  or  in 
part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  value  of  the  property  claimed  and  the  damages,  if  any, 
over  and  above  such  value,  which  the  claimant  will  suffer  in 
case  such  levy  is  not  released.  In  that  case],  the  officer  may, 
in  his  discretion,  empanel  a  jury  to  try  the  validity  of  the 
claim.420  This  Code  section  applies  only  where  the  claim  to 
the  property  is  made  "after"  the  levy.421  It  closely  corre- 
sponds to  section  657  of  the  Code  which  relates  to  the  trial  of 

41s  Code  Civ.  Proc.  §  1414.  See  vol.  2,  pp.  1504,  1508,  for  sections 
695  and  696  of  the  Code. 

410  Code  Civ.  Proc.  §  1416. 

*2o  Code  Civ.  Proc.  §  1418.  The  portion  in  brackets  was  added  by 
Laws   1904,   c.   541.     Manner  of  conducting  trial,  see  Code  Civ.   Proc. 

§  108. 

42i  Craft  v.  Brandow,  24  Misc.  306,  52  N.  Y.  Supp.  1078. 
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claims  to  property  attached.  The  determination  by  the  sher- 
iff's jury  cannot  be  reviewed  by  a  motion  to  set  aside  the  ver- 
dict.4" 

Section  1419  of  the  Code,  which  will  not  be  set  forth  because 
of  its  length,  provides  for  the  giving  of  an  undertaking  by 
the  judgment  creditor,  as  indemnity  to  the  sheriff,  where  the 
jury  finds  that  the  property  belongs  to  the  claimant.  The 
Code  section  does  not  authorize  a  deposit  of  money  as  indem- 
nity.423, 424  Since  the  amendment  of  1904,  the  undertaking  must 
be  for  not  less  than  twice  the  value  of  the  property  and  of  the 
damages,  over  and  above  such  value,  which  the  jury  find  will 
be  sustained  by  the  claimant  in  case  the  levy  is  not  released, 
and  two  hundred  and  fifty  dollars  in  addition  thereto.  If  a 
bond  is  in  fact  given  without  a  determination  of  a  jury  it  is 
valid  and  enforcible.4-"' 

If  the  property  is  found  to  belong  to  the  defendant,  the 
finding  does  not  prejudice  the  right  of  the  claimant  to  bring 
an  action  to  recover  the  property  so  levied  upon,  or  damages 
by  reason  of  the  levy,  detention,  or  sale.426 

Form   of  affidavit. 

[Title  of  court  and  cause.] 

[Venue.] 

A.  X.,  being  duly  sworn,  says: 

I.  That  an   execution   issued   in   the  above-entitled   action   has   been 

levied  by  the  sheriff  of  the  county  of ,  on  [name  property  levied 

on]  as  the  property  of  the  defendant  herein. 

II.  That  said  property  so  levied  on  is  now  in  the  possession  of  said 
sheriff  by  virtue  of  said  levy. 

III.  That  said  property,  nor  any  part  of  it,  does  not  belong  to  said 

defendant,  but  it  belongs  to  ,  who  resides  at  No.  street 

in  the  city  of  . 

IV.  That  the  value  of  said  property  is  dollars  and  that  de- 
ponent will  suffer  damages  in  the  sum  of dollars,  over  and  above 

such  value,  if  said  levy  is  not  released,  since  [state  facts  showing  how 
damage  in  excess  of  value  will  be  sustained]. 

[Jurat.]  [Signature.] 

422  Cohen  v.  Climax  Cycle  Co.,  19  App.  Div.  158,  46  N.  Y.  Supp.  4. 
423,  424  De  Sisto  v.  Stimmel,  31  Misc.  711,  65  N.  Y.  Supp.  314. 
*25  Chamberlain  v.  Belier,  18  N.  Y.  115. 
«6  Code  Civ.  Proc.  §   1420. 
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Form  of  undertaking. 

[Title  of  cause.] 

Whereas,  ,  sheriff  of  county,  has  levied  on  and  taken 

into  his  custody,  under  an  execution  issued  to  him  in  the  above-entitled 
action,  certain  personal  property  as  the  property  of  defendant  [or 
"plaintiff''],  and  said  property  has  been  claimed  by ,  as  his  prop- 
erty, and  an  inquisition  has  been  made  by  a  jury  impaneled  by  the 
said  sheriff  to  try  the  validity  of  said  claim;  and  the  said  jurors  hav- 
ing found,  by  their  inquisition,  that  the  said  property  belongs  to  the 

said   claimant,   and  that   its   value  is  the   sum  of  dollars    [and 

that  said  claimant  will  suffer,  in  case  such  levy  is  not  released,  the 
sum  of  dollars,   as  damages,   over  and   above   such  value]  ;*26a 

Now,  therefore,  we,  ,  of [farmer],  and ,  of  

[merchant],  do  hereby,  jointly  and  severally,  undertake,  pursuant  to 
section  1419  of  the  Code  of  Civil  Procedure,  that  we  will  indemnify 
the  said  to  the  amount  of  dollars, *-r>b  against  all  dam- 
ages, costs  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  person,  by  said  claimant,  or  by  his  assignee  or  other  representa- 
tive, by  reason  of  the  levy  on,  detention,  or  sale,  of  any  of  the  said 
property  by  virtue  of  the  said  execution. 

[Date.]  [Signatures.] 

Signed  in  presence  of  . 

[Acknowledgment,  justification    of  sureties,   and  approval   of  judge, 
as  provided  for  in  section  1419  of  the  Code.] 

Substitution  of  indemnitors.     The  rules  laid  down  in 


sections  1421  !•>  1427  of  the  Code  as  to  the  substitution  of  in- 
demnitors in  ;m  action  against  an  officer  who  has  made  a  levy 
nnder  an  execution  or  an  attachment  have  been  considered  in 
the  chapter  of  attachment  and  will  not  be  repeated  in  this  con- 
nection.427 

§  2236.     Extent  of  lien. 

A  levy  on  sheep  includes  the  wool  then  growing  and  all  that 
may  afterwards  grow  during  the  existence  of  the  lien;428  but 

426a  Amendment  of  1904  provides  for  last  clause  in  brackets. 

42cb  The  sum  must  be  not  less  than  twice  the  value  of  the  property 
and  damages  as  found  by  the  jury,  and  two  hundred  and  fifty  dollars 
in  addition  thereto.    Code  Civ.  Proc.  §  1419,  as  amended  in  1904. 

427  Volume  2,  pp.  1548-1553. 

428  Such  lien  continues  as  well  after,  as  before,  severance  of  the  wool. 
Youngs   v.   Williams,   21   Wkly.  Dig.  249. 
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a  levy  on  property  incapable  of  manual  delivery  binds  only 
property  on  hand  at  the  time  of  the  service  of  the  warrant.429 

§  2237.    Divestiture  of  lien. 

Setting  aside  the  judgment  or  execution  divests  the  lien 
created  by  a  levy.430  But  the  lien  acquired  on  specific  per- 
sonal property  by  the  levy  of  an  execution  is  not  impaired  in 
favor  of  a  subsequent  attaching  creditor  by  the  vacating  of 
prior  judgments  under  which  a  levy  had  also  been  made,  in  an 
action  in  the  nature  of  a  creditor's  suit  brought  by  the  attach- 
ing creditor.431     The  lien  terminates  on  a  return  of  the  writ.432 

§  2238.     Inspection,  before  sale,  of  property  levied  on. 

The  sheriff  to  whom  an  execution  is  issued  shall,  at  any  time 
before  the  sale,  on  the  written  request  of  any  person  who  is 
a  creditor  of  the  person  against  whom  the  writ  was  issued 
under  which  the  sheriff  levied  upon  the  property,  exhibit  to 
such  creditor  the  personal  property  so  levied  upon  under  said 
writ  and  permit  an  inspection  thereof  by  such  creditor  or  his 
agent.433 

§  2239.     Authority  to  sell. 

A  sale  cannot  be  made  after  a  release  of  the  judgment,434  or 
a  satisfaction,435  but  a  sale  may  be  had  after  the  entry  of  a 
foreclosure  judgment  where  there  has  been  no  foreclosure 
sale.436     The  presumption,  in  the  absence  of  evidence  to  the 

■429  Gibson  v.  National  Park  Bank,  49  Super.  Ct.  (17  J.  &  S.)  429; 
following  Patterson  v.  Perry,  10  Abb.  Pr.  82,  18  Super.  Ct.  (5  Bosw.) 
518. 

430  May  v.  Cooper,  24  Hun,  7. 

431  Lopez  v.  Campbell,  163  N.  Y.  340. 

"awatrous   v.    Lathrop,    6    Super.    Ct.    (4    Sandf.)    700;    Walker    v. 
Henry,  85  N.  Y.  130. 
«3  Code  Civ.  Proc.   §  1384. 

434  Stilwell  v.  Carpenter,  62  N.  Y.   639. 

435  Glassner  v.  Wbeaton,  2  E.  D.  Smith,  352. 
436Nutt  v.  Cuming,  155  N.  Y.  309. 
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contrary,  is  that  the  sheriff  has  previously  made  a  levy.437  The 
death  of  the  judgment  debtor,  after  delivery  of  the  execution, 
does  not  prevent  a  sale  of  the  property,438  though  it  is  other- 
wise where  the  debtor  dies  before  the  issuance  of  the  execu- 
tion.439 A  sale  is  not  authorized  merely  to  collect  the  sheriff's 
fees.440     A  sale  without  authority  vests  no  title.441 

§  2240.     Notice  of  sale. 

At  least  six  days'  previous  notice  of  the  time  and  place  of 
the  sale  must  be  given,  by  posting  conspicuously  written  or 
printed  notices  thereof,  in  at  least  three  public  places  of  the 
town  or  city,  where  the  sale  is  made.442  The  notice  should 
state  the  time  and  place  of  sale  and  describe  the  property  to 
be  sold.  It  should  be  signed  by  the  sheriff443  and  dated.  The 
notice  need  not  give  the  name  of  the  judgment  debtor.444  It 
will  be  presumed  that  notices  have  been  duly  posted,  in  the 
absence  of  any  showing  to  the  contrary.445  On  directing  a 
resale,  notices  different  from  those  prescribed  by  this  Code 
provision  cannot  be  ordered  by  the  court.448  So  a  second  no- 
tice of  a  sale,  after  a  postponement  of  the  sale,  must  be  given 
for  the  full  six  days.447 

*37  Jackson  v.  Shaffer,  11  Johns.  513;  Hartwell  v.  Root,  19  Johns. 
345;  Smith  v.  Hill,  22  Barb.  656;  McCombs  v.  Becker,  3  Hun,  342,  5 
T.  &  C.  550.  That  levy  will  not  be  presumed  to  defeat  sale  by  debtor, 
see  ante,  §   2228. 

438  Wood  v.  Morehouse,  45  N.  Y.  368;  Holman  v.  Holman,  66  Barb. 
215;  Becker  v.  Becker,  47  Barb.  497. 

439  Beard  v.  Sinnott,  38  Super.  Ct.   (6  J.  &  S.)  536. 

4*0  Craft  v.  Merrill,  14  N.  Y.  (4  Kern.)  456,  462;  Jackson  v.  Ander- 
son, 4  Wend.  474,  479. 

*«  Carter   v.   Simpson,  7  Johns.   535. 
•"2  Code  Civ.   Proc.   §   1429. 

443  Signature  of  notice  as  "sheriff,"  instead  of  "late  sheriff,"  is  not 
fatal.     Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 

444  Chapman  v.  Morrill,  19  Hun,  318. 

445  Wood  v.  Morehouse,  45  N.  Y.  368,  376. 

446  Directing  the  giving  of  notice  by  mail  is  unauthorized.  Citizens' 
Nat.  Bank  of  Hornellsville  v.  Allison,  23  Wkly.  Dig.  235. 

447  Frederick  v.  Wheelock,  3  T.  &  C.  210. 
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Penalty  for  taking-  down  or  defacing.     A  person  who, 


before  the  time  fixed  for  the  sale,  in  a  notice  of  the  sale  of 
property,  to  be  made  by  virtue  of  an  execution,  willfully  takes 
down  or  defaces  such  a  notice  put  up  by  the  sheriff,  or  by  his 
authority,  forfeits  fifty  dollars  to  the  judgment  creditor,  and 
the  same  sum  to  the  judgment  debtor;  unless  the  notice  was 
defaced  or  taken  down,  with  the  consent  of  the  person  seeking 
to  enforce  the  forfeiture,  or  the  execution  was  previously  satis- 
fied.448 

Effect  of  want  of,  or  defects  in,  notice.     An  omission 

by  the  sheriff  to  give  notice,  as  required  by  law,  or  the  taking 
down  or  defacing  of  a  notice,  when  put  up,  does  not  affect  the 
validity  of  a  sale,  made  by  virtue  of  an  execution,  to  a  pur- 
chaser in  good  faith,  without  notice  of  the  omission  or  offense.449 
A  defective  posting  known  to  the  purchaser  or  his  attorney 
makes  the  sale  invalid,450  as  where  notices  were  not  posted 
in  the  town  where  the  levy  was  made.451 

§  2241.     Time  for  sale. 

The  sale  must  be  made  at  public  auction  between  nine  a.  m. 
and  sunset,452  on  the  day  fixed  in  the  notice  of  sale.  AYhen 
made  after  sundown  the  sale  is  "void."453  As  already  stated, 
the  sale  may  be  made  after  the  return  day  of  the  execution.454 

Adjournment.      The  sale  may  be  adjourned  to  a  different 

place,455  and  an  adjournment  should  be  granted  when  other- 
wise there  will  be  a  great  sacrifice  of  the  debtor's  property.456 
A  demand  that  the  sheriff's  costs  be  taxed  has  been  held  not 
sufficient  to  require  a  postponement.457 

4«  Code  Civ.  Proc.  §  1385;    Murphy  v.  Tripp,  44  Barb.  189. 

449  Code  Civ.  Proc.  §  1380. 

450  Earle  v.  Willard,  5  Wkly.  Dig.  155. 

45i  Schmidt  v.  Barry,  39  State  Rep.  403,  21  Civ.  Proc.  R.  (Browne) 
21,   15   N.  Y.   Supp.   122. 

452  code  Civ.  Proc.  §  1384. 

453  Carnrick  v.  Myers,  14  Barb.  9. 

454  Matter  of  Pond,  21  Misc.  114,  46  N.  Y.  Supp.  999. 

455  Tinkom  v.  Purdy,  5  Johns.  345;  McDonald  v.  Neilson,  2  Cow.  139. 
45G  McDonald  v.  Neilson,  2  Cow.  139. 

45T  Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 
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§'  2242.     Who  may  sell. 

The  sheriff  himself  must  conduct  the  sale  unless  the  employ- 
ment  of  an  auctioneer  is  requested  by  plaintiff  or  his  attor- 
ney.4^8 If  the  sheriff  has  levied  on  property  in  pursuance  of 
the  execution,  he  may  sell  after  the  expiration  of  his  term  of 
office.459  A  deputy  who  has  levied  while  his  principal  was  in 
office  may  complete  the  sale  after  his  successor  has  cpialified.460 
An  under-sheriff  who  removes  from  the  county  has  no  power  to 
sell.401  Except  where  special  provision  is  otherwise  made  by 
law,  if  the  sheriff  to  whom  an  execution  is  delivered  dies,  is 
removed  from  office,  or  becomes  otherwise  disqualified  to  act, 
before  the  execution  is  returned,  his  under-sheriff  must  pro- 
ceed. If  there  is  no  under-sheriff  a  person  may  be  appointed 
to  proceed  under  the  writ.462 

§  2243.    Manner  of  conducting  sale. 

In  making  the  sale,  the  statutory  requirements  must  be 
strictly  complied  with.463  Articles  must  be  pointed  out  to  the 
bidders  and  sold  specifically.404  Money  levied  on  need  not  be 
exposed  for  sale,  except  where  it  consists  of  gold  coin,  unless 
the  officer  is  otherwise  directed  by  an  order  of  the  judge  or  by 
the  judgment  in  the  particular  cause.465 

Sale  in  parcels.     Personal  property  must  be  offered  for 

sale  in  such  lots  and  parcels  as  are  calculated  to  bring  the  high- 
est price.466     This  Code  provision  merely  reiterates  the  com- 

458  O'Connor  v.  O'Connor,  47  Super.  Ct.    (15  J.  &  S.)    498. 

•'■•'Code  Civ.  Proc.  §  184,  subd.  4,"  §  186;  Wood  v.  Colvin,  5  Hill,  228; 
Averill  v.  Wilson,  4  Barb.  180. 

460  Jackson  v.  Collins,  3  Cow.  89;   Jackson  v.  Tuttle,  9  Cow.  233. 

46i  Ferguson  v.  Lee,  9  Wend.  258. 

•to?  Code  Civ.  Proc.  §   1388.     See  Mason  v.  Sudani,  2  Johns.  Ch.  172. 

*63Breese  v.  Bange,  2  E.  D.  Smith,  474;  Husted  v.  Dakin,  17  Abb. 
Pr.  137. 

«4  Sheldon  v.  Soper,  14  Johns.  352;  Cresson  v.  Stout,  17  Johns.  116. 
Thus,  selling  thirteen  sheep  of  a  flock,  without  designating  the  par- 
ticular sheep  sold,  is  void.     Warring  v.  Loomis,  4  Barb.  484. 

465  Code  Civ.  Proc.  §  1410. 

4C6  Code  Civ.  Proc.  §  1428 
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mon-law  rule.467  Especially  should  articles  be  sold  apart 
where  they  are  utterly  unlike  in  their  character.468  On  selling 
personal  property  subject  to  a  mortgage,  it  is  proper  to  sell  the 
whole  together.469  Real  and  personal  property  should  not  be 
sold  together  in  one  lot.470  If  the  property  is  put  up  for  sale 
in  too  large  parcels,  the  debtor  or  his  attorney  should  object 
at  the  time,  but  the  silence  of  a  special  agent  of  the  creditor 
sent  to  buy  the  property  is  not  a  waiver  of  a  sale  in  too  large 
parcels.471  A  third  person  who  is  not  a  creditor  cannot  ob- 
ject.472 

Sale  in  view  of  property.     Except  where  the  officer  is 

expressly  authorized  to  sell  property  not  in  his  possession,  per- 
sonal property  shall  not  be  offered  for  sale  unless  it  is  present 
and  within  the  view  of  those  attending  the  sale.473  The  prop- 
erty must  not  only  be  present  but  also  exposed  to  view.474  But 
a  sale  of  stereotype  plates  may  be  made  by  producing  impres- 
sions from  the  plates  for  the  inspection  of  the  buyer,475  and 
where  the  articles  cannot  be  gathered  so  as  to  be  viewed  at 
one  time,  without  great  expense,  it  is  sufficient  if  the  officer 
point  them  out  previous  to  the  sale.476  Thus,  a  sale  of  hotel 
silverware,  part  of  which  was  in  adjoining  rooms  but  not 
locked  up,  is  sufficient,477  A  sale  is  valid  as  to  the  property 
present  though  part  is  absent.478 

«7Stief  v.  Hart,  1  N.  Y.   (1  Comst.)   20. 
*ss  Shimer  v.   Mosher,   39   Hun,  153. 

469  Tiff  t  v.  Barton,  4  Denio,  171;  Tugwell  v.  Bussing,  48  How.  Pr.  89, 
4  T.  &  C.  681. 

4-0  Breese  v.  Bange,  2  E.  D.  Smith,  474,  493. 
*™  Wyman  v.  Hart,  12  How.  Pr.  '122. 

472  Stephens  v.  Baird,  9  Cow.  274,  277. 

473  Code'  Civ.  Proc.  §  1428;   Stonebridge  v.  Perkins,  141  N.  Y.  1.     Re- 
iteration of  common-law  rule. 

474  Shimer  v.  Mosher,  39  Hun,  153,  156. 

475  Bruce  v.  Westervelt,  2  E.  D.  Smith,  440. 
476Tifft  v.  Barton,  4  Denio,  171. 

477  Earle  v.  Gorham  Mfg.  Co.,  2  App.  Div.  460,  74  State  Rep.  333,  37 
N.  Y.  Supp.  1037. 

478  Linnendoll  v.  Doe,  14  Johns.  222. 
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§  2244.     Who  may  purchase. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
sheriff,  or  deputy-sheriff,  holding  an  execution  and  conducting 
a  sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indi- 
rectly, purchase  any  of  the  property  at  the  sale.  A  purchase 
made  by  him  or  to  his  use  is  void.4 


479 


§  2245.     Payment  of  bid. 

A  sheriff,  in  making  a  sale  on  execution,  must  demand  money 
for  property  sold,  and,  if  that  is  not  paid,  he  must  then  and 
there  avoid  the  sale  and  resell  the  property  or  postpone  the 
sale,  giving  notice  thereof,  and  then  make  a  new  sale  at  a 
subsequent  time.  But  if  he  takes  anything  but  money,  gives 
credit  to  the  purchaser,  delivers  the  property  to  him  and 
closes  the  sale,  then  what  he  takes  must  be  treated  as  money 
in  his  hands  to  be  applied  upon  the  executions.480  Where  the 
sheriff  gives  time  to  pay,  an  execution  debtor  may  pay  the 
amount  of  the  execution  before  the  payment  of  the  bid  and 
thus  avoid  the  inchoate  sale.481  The  sheriff  may  deliver  the 
goods  without  receiving  the  money  where  the  execution  cred- 
itor is  the  purchaser.482 

§  2246.     Setting  sale  aside. 

The  court  has  power,  on  motion,  to  set  aside  the  sale.483  The 
motion  may  be  made  by  a  party  to  the  judgment  or  by  the 
purchaser,  but  not  by  a  stranger.  The  sale  may  be  set  aside 
because  of  failure  to  sell  in  parcels,484  or  because  of  failure  to 
sell  within  view  of  the  property.483     So  a  sale  may  be  set  aside 

«9  Code  Civ.  Proc.  §  1387.  If  officer  is  party,  he  may  purchase. 
Jackson  v.  Collins,  3  Cow.  89;  Neilson  v.  Neilson,  5  Barb.  565.  Un- 
der-jailer  may  purchase.  Jackson  v.  Anderson,  4  Wend.  474.  As  to 
who  may  purchase  at  judicial  sales,  see  post,  chapter  on  judicial  sales. 

480  Robinson  v.  Brennan,  90  N.  Y.  208. 

48i  Holmes  v.  Richmond,  19  Hun,  634. 

482  Nichols  v.  Ketcham,  19  Johns.  84. 

483,  4S4  Morgan  v.  Holladay,  38  Super.  Ct.  (6  J.  &  S.)  53,  48  How.  Pr. 
86. 

485  id.;  Welch  v.  Woodruff,  20  State  Rep.  840,  3  N.  Y.  Supp.  622. 
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on  motion  of  plaintiff  where  property  was  bid  in  for  de- 
fendant for  less  than  one-tenth  its  value.480  But  a  resale  will 
not  be  ordered  merely  because  plaintiff's  agent  by  mistake  bid 
less  than  he  was  directed  to.4ST  One  who  points  out  property 
as  belonging  to  a  third  person  cannot  afterwards  claim  that 
it  was  his  own,  as  against  the  sheriff,488  and  one  who  forbids 
a  sale  on  the  ground  that  property  is  exempt  cannot  thereafter 
object  that  the  sale  was  invalid  in  other  respects.489 

§  2247.     Title  and  possession  of  purchaser. 

The  statute  of  frauds  applies  to  the  sale  so  that  the  sale 
must  be  accompanied  by  an  immediate  delivery  and  followed 
by  an  actual  and  continued  change  of  possession,  whether  the 
execution  creditor  or  a  third  person  becomes  the  purchaser.4"0 
As  a  general  rule  an  irregularity  in  the  judgment  or  in  the 
issuing  of  an  execution  will  not  affect  the  title  of  a  bona  fide 
purchaser,  without  notice,491  but  a  neglect  on  the  part  of  the 
sheriff  to  comply  with  the  requirements  of  the  statute,  such  as 
omitting  to  give  the  requisite  notice  of  sale,  renders  the  sale 
irregular.492  A  sale  to  a  bona  fide  purchaser  cannot  be  de- 
feated on  the  ground  that  no  levy  was  made  until  after  the 
return  day.493  So  the  title  of  a  purchaser  at  a  sale  under 
several  executions  is  not  affected  by  the  fact  that  some  of  the 
executions  were  dormant,494  nor  by  a  defect  in  the  judgments 
on  which  a  part  of  the  executions  were  issued.405  The  rule  of 
caveat  emptor  applies.496     The  purchaser  obtains  the  title  of 

486  Bixly  v.  Mead,  18  Wend.  611. 

487  Vandenburgh  v.  Briggs,  7  Cow.  367. 

488  Stephens  v.  Baird,  9  Cow.  274;   Dezell  v.  Odell,  3  Hill,  215;   Chap- 
man v.  O'Brien,  34  Super.  Ct.   (2  J.  &  S.)   524. 

489  Smith  v.  Hill,  22  Barb.  656. 

490  Stimson  v.  Wrigley,  86  N.  Y.  333.     See,  also,  Woodworth  v.  Wood- 
worth,  21  Barb.  343. 

49i,  492  Breese  v.  Bange,  2  E.  D.  Smith,  474,  493,  and  cases  cited. 

493  Jackson  v.  Rosevelt,  13  Johns.  97;   Jackson  v.  Delancy,  13  Johns. 
536. 

494  Richards  v.  Allen,  3  E.  D.  Smith,  399. 

495  Bruce  v.  Westervelt,  2  E.  D.  Smith,  440. 

496  Frost  v.  Yonkers  Sav.  Bank,  70  N.  Y.  553. 
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the  judgment  debtor,437  as  it  existed  011  the  day  of  the  delivery 
of  the  execution,498  subject  to  the  rights  of  any  bona  fide  pur- 
chaser before  a  levy.499  The  title  to  goods  of  one  person, 
wrongfully  sold  on  execution  as  the  property  of  another,  does 
not  pass  to  the  purchaser,  to  the  exclusion  of  the  title  of  the 
true  owner  in  possession,  although  the  purchaser  may  have 
acted  in  entire  good  faith.500  A  sale  of  all  the  right  and  title 
of  the  mortgagor  of  chattels  passes  the  execution  creditor's 
right  to  treat  the  mortgage  void  for  omission  to  file  it.501  A 
judgment  creditor  who  becomes  a  purchaser  at  the  execution 
sale  stands  in  the  position  of  a  purchaser  in  good  faith  ;502  but 
where  the  goods  were  fraudulently  obtained  by  the  debtors 
he  obtains  no  title  as  againsl  the  defrauded  seller.503  An  an- 
nouncement at  the  sale,  in  the  hearing  of  the  purchaser,  that 
the  property  was  to  be  sold  subject  to  a  chattel  mortgage, 
does  not  render  the  purchaser  personally  liable  on  the  mort- 
gage.504 A  purchaser  may  attack  the  validity  of  a  mortgage 
on  the  chattels  sold,  except  where  the  property  is  sold  ex- 
pressly subject  to  the  mortgage.505 

Effect   of  reversal  of  judgment.     If  the   judgment   is 

void,  a  reversal  annuls  the  title  of  the  purchaser  but  if  the 
judgment  is  reversed  for  errors  in  the  proceedings  the  title  of 
a  stranger  who  has  purchased  at  the  sheriff's  sale  is  valid,"'"1 

*o"  A  sale,  absolute  in  terms,  of  leased  goods,  as  the  goods  of  the 
lessee,  cannot  divest  the  lessor's  interest.  Van  Antwerp  v.  Newman,  2 
Cow.  543.  Sale  passes  nothing  to  purchaser  where  debtor's  title  was 
fraudulent.  Van  Cleef  v.  Fleet,  15  Johns.  147;  Mowrey  v.  Walsh,  8 
Cow.  238. 

498  Thompson  v.  Van  Vechten,  5  Abb.  Pr.  458. 

499  Fuller  v.  Allen,  7  Abb.  Pr.  12. 

500  Chambers  v.  Lewis,  28  N.  Y.  454. 

501  Porter  v.  Parmley.  52  N.  Y.  185. 

soscreegan  v.  Robertson,  74  Hun,  22,  56  State  Rep.  161,  26  N.  Y. 
Supp.  326. 

so3Devoe  v.  Brandt,  53  N.  Y.  462. 

504Hamill  v.  Gillespie,  48  N.  Y.  556. 

505  Wagner  v.  Jones,  7  Daly,  375;  Porter  v.  Parmley,  52  N.  Y.  185, 
190. 

5063  Freeman,  Executions,  §  345;  Woodcock  v.  Bennet,  1  Cow.  711; 
Wood  v.  Jackson,  8  Wend.  9;   Kissock  v.  Grant,  34  Barb.  144,  150. 
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unless  he  is  a  purchaser  with  notice  of  the  errors  or  irregu- 
larities on  account  of  which  the  reversal  is  directed.507  If 
the  judgment  creditor  or  his  attorney  purchases,  his  title  falls 
on  a  reversal  of  the  judgment.508  On  reversal,  the  court  may 
compel  the  value,  or  the  purchase  price,  to  be  restored,  or 
deposited  to  abide  the  event  of  the  action,  as  justice  requires.509 
Actions  by  purchaser.  The  purchaser  may  sue  to  re- 
cover possession.  In  an  action  of  trover  against  a  third  per- 
son, plaintiff  is  bound  to  prove  not  only  the  execution  under 
which  he  purchased  but  also  the  judgment.  As  against  de- 
fendant in  the  execution,  it  is  not  necessary  to  produce  the 
judgment,  because  he  is  a  party  to  the  record,  but  otherwise  as 
respects  a  stranger.510 

§  2248.     Application  of  the  proceeds. 

The  avails  of  the  property  of  a  judgment  debtor,  when  sold 
on  the  execution,  are  to  be  paid  to  the  creditors  on  whose  exe- 
cution it  is  sold.511  Such  proceeds  should  not,  however,  be 
applied  on  an  execution  which  has  expired  by  lapse  of  time.512 
Of  course,  if  the  sale  is,  expressly  subject  to  certain  liens,  such 
lienors  are  not  entitled  to  participate  in  the  proceeds.513  The 
proceeds  of  a  sale  under  a  junior  execution  should  be  applied 
on  the  senior  execution514  where  not  dormant.515  And  where 
the  sheriff  makes  a  partial  but  insufficient  levy  under  the  writ 
first  delivered  to  him  and  then  levies  junior  writs  on  other  and 
separate  property,  the  proceeds  of  the  levies  under  the  junior 
writs  will  enure  to  the  benefit  of  the  judgment  creditor  whose 

sot  in  such  a  case,  an  action  to  set  aside  the  sale  may  be  maintained. 
Winterson  v.  Hitchings,  9  Misc.  322,  60  State  Rep.  445,  30  N  Y  Supp 
260. 

sos  3  Freeman,  Executions,  §  347. 

soa  Code  Civ.  Proc.  §  1323. 

sio  Yates  v.  St.  John,  12  Wend.  74;  Dane  v.  Mallory,  16  Barb.  46. 

5ii,  -,i2  Kingston  Bank  v.  Eltinge,  40  N.  Y.  391,  395. 

sis  Matter  of  West  Side  Elec.  Light  &  Power  Co.,  35  State  Rep    799 
12  N.  Y.  Supp.  478. 

si*  Russell  v.  Gibbs,  5  Cow.  390;  Peck  v.  Tiffany,  2  N  Y.  (2  Comst  ) 
451. 

sis  Piatt  v.  Burckle,  1  How.  Pr.  226. 
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writ  was  first  delivered  to  the  sheriff.516  The  sheriff  may 
turn  over  the  proceeds  to  the  clerk  of  a  county  where  the  judg- 
ment roll  is  filed  and  where  the  execution  is  to  be  returned.517 
If  the  sheriff  collects  the  money  on  the  execution  but  fails  to 
pay  it  over,  an  action  therefor  may  be  maintained  against  him 
without  any  previous  demand.5is  Money  collected  by  sale  of 
goods  upon  two  executions  delivered  together,  issued  upon 
judgments  docketed  at  the  same  time,  is  to  be  applied  equally, 
until  the  smaller  one  is  satisfied.519  Where  a  sheriff  has  two 
executions  against  the  same  defendant,  and  having  levied  part 
of  the  amount  of  the  prior  execution,  proceeds,  after  the  re- 
turn day  of  that  execution,  to  make  another  levy,  he  must 
apply  the  sum  thus  made  to  the  junior  execution.520  A  sheriff 
who  has  made  a  sale  under  an  execution,  cannot  shield  him- 
self from  actions  by  junior  judgment  creditors,  if  there  is  a 
balance  in  his  hands  after  deducting  his  fees  and  disburse- 
ments and  paying  prior  executions,  by  the  fact  that  he  has 
returned  prior  executions  unsatisfied.821 

The  court  has  power  to  determine  the  right  to  the  pro- 
ceeds  of  the  sale,  on  a  motion,522  but  where  there  is  a  doubt 
as  to  who  is  entitled  to  the  proceeds  the  claimant  will  be  left 
to  his  action.523  The  pendency  of  an  action  does  not  bar  a 
motion  for  the  same  relief.524  The  motion  for  directions  as  to 
the  application  of  the  proceeds  may  be  made  by  the  sheriff  in 
his  own  county  though  the  executions  in  his  hands  are  issued 
on  judgments  rendered  in  counties  outside  the  judicial  district 
in  which  he  resides.525     If,  by  a  mistake  of  fact,  the  moneys 

BieGillig  v.  George  C.  Treadwell  Co.,  148  N.  Y.  177;  Gillig  v.  Grant, 
23  App.  Div.  596,  49  N.  Y.  Supp.  78. 
5i7,  sis  Nelson  v.  Kerr,  59  N.  Y.  224. 
5i9  Campbell  v.  Ruger,  1   Cow.  215. 

520  Vail  v.  Lewis,  4  Johns.  450;   Slingerland  v.  Swart,  13  Johns.  255. 

521  Salter  v.  Bowe,  32  Hun,  236. 

522  Phillips  v.  Wheeler,  67  N.  Y.  104. 

52.i  Mills  v.  Davis,  53  N.  Y.  349.     An  action  lies.     Ryder  v.  Gilbert,  16 
Hun,  163. 

524,  S2S  Phillips  v.  Wheeler,  67  N.  Y.  104. 
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are  paid  to  the  wrong  creditor,  the  creditor  entitled  thereto 
may  sue  to  recover  back  money  paid  under  a  mistake  of  fact.521 

ART.  VI.     SALE  OF  REAL  PROPERTY. 

§  2249.     Scope  of  article. 

This  article  will  embrace,  inter  alia,  a  construction  of  the 
Code  provisions  (§§  1430-1486)  to  be  found  in  articles  three 
and  four  of  title  two  of  chapter  thirteen  of  the  Code,  in  so 
far  as  they  relate  to  the  "sale"  of  real  property.  The  ex- 
pression, "real  property,"  as  used  in  said  Code  provisions,  in- 
cludes leasehold  property,  where  the  lessee  or  his  assignee  is 
possessed,  at  the  time  of  the  sale,  of  at  least  five  years  un- 
expired term  of  the  lease,  and  also  of  the  building  or  buildings, 
if  any,  erected  thereupon.527  What  has  been  stated  in  the 
preceding  article  as  to  sales  of  personal  property  applies  in 
so  far  as  the  authority  to  sell  is  concerned,  or  who  may  sell, 
or  who  may  purchase,  or  the  payment  of  the  bid,  or  the  dis- 
position of  the  proceeds. 

§  2250.     Property  which  may  be  sold. 

In  the  chapter  on  attachments,528  the  exemption  of  certain 
real  property,  such  as  cemeteries  and  homesteads,  has  been 
considered.  Without  further  noticing  exempt  property,  it 
becomes  necessary  to  determine  what  estates  in  land  may  be 
sold  on  execution.  The  rule  is  believed  to  be  that  when  a 
judgment  is  docketed  so  as  to  become  a  lien  on  real  property 
and  chattels  real  in  the  county,529  all  such  property,  or  interests 
therein,  which  the  owner  can  himself  sell  is  subject  to  sale  on 
execution.530  And  land  in  possession  of  the  execution  debtor 
is  prima  facie  liable  to  be  sold.531     Real  estate  situated  in  an- 

526  Kingston  Bank  v.  Eltinge,  40  N.  Y.  391;  Gillig  v.  Grant,  23  App. 
Div.  596,  49  N.  Y.  Supp.  78. 

527  Code  Civ.  Proc.  §  1430. 

528  Volume  2,  pp.  1425-1428,  1430. 

529  Code  Civ.  Proc.  §  1251. 

530  Beach  v.  Hollister,  3  Hun,  519. 

53i  Mere  claim  of  ownership  cannot,  however,  he  sold.     Hagaman  v. 
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other  state  is  not  subject  to  execution  here.532  Upon  a  con- 
veyance to  husband  and  wife  jointly,  the  husband's  interest 
may  be  sold  on  execution  against  him,  and  the  purchaser 
acquires  an  estate  for  the  life  of  the  husband,  and,  in  case  he 
survives  his  wife,  the  entire  estate,  notwithstanding  a  subse- 
quent divorce  for  the  adultery  of  the  husband.533  Rent  re- 
served on  a  lease  in  fee  cannot  be  sold  on  an  execution  against 
the  owner,  because  not  an  interest  in  land  which  is  bound  by 
a  judgment.534 

A  new  execution  against  property,  issued  after  the  death  of 
the  judgment  debtor  while  in  custody  under  a  body  execution 
or  after  his  discharge  pursuant  to  the  direction  of  the  judg- 
ment creditor  after  thirty  or  more  days  in  custody,  cannot  be 
enforced  against  an  interest  in  real  property,  including  a 
chattel  real,  which  was  purchased,  in  good  faith,  from  the 
judgment  debtor,  after  the  recovery  of  the  judgment  upon 
which  it  is  issued;  or  which  was  sold  by  virtue  of  an  execu- 
tion issued  upon  a  previous  or  subsequent  judgment.535 

While  personal  property  is  primarily  subject  to  sale,  a 
stranger  cannot  object  to  the  enforcement  of  the  writ  against 
real  property  of  one  defendant  while  a  co-defendant  has  per- 
sonal property.530 

Land  fraudulently  conveyed.  Land  fraudulently  con- 
veyed may  be  sold  on  an  execution  against  the  grantor.537 

Jackson,  1  Wend.  502.  Proof  of  continued  possession  of  premises  for 
nearly  five  years  is  sufficient  to  raise  a  presumption  of  legal  estate  in 
defendant,  which  would  be  the  subject  of  sale  on  execution.  Dickinson 
v.  Smith,  25  Barb.  102. 

532  Runk  v.  St.  John,  29  Barb.  585. 

533  Beach  v.  Hollister,  3  Hun,  519,  5  T.  &  C.  568. 

534  Payn  v.  Beal,  4  Denio,  405. 

535  code  Civ.  Proc.  §  1495. 

636  Smith  v.  McGowan,  3  Barb.  404,  1  Code  R.  27. 

537  Bergen  v.  Carman,  79  N.  Y.  146,  153.  A  judgment  creditor  may 
sell  lands  fraudulently  conveyed  prior  to  the  entry  of  the  judgment 
without  first  obtaining  a  decree  adjudging  such  conveyance  to  be  void, 
and  the  purchaser,  at  the  execution  sale,  may  impeach  the  questionable 
conveyance.  Smith  v.  Reid,  134  N.  Y.  568.  It  seems,  however,  that  the 
fraudulent  grantor  may  convey  a  good  title  to  a  bona  fide  purchaser, 
and  such  a  conveyance  would  destroy  the  lien  of  the  judgment.     Id. 

N.   Y.    Prac— 197. 
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Trust  property.     The  Code  provides  as  follows :     ' '  Real 


property,  held  by  one  person,  in  trust  or  for  the  use  of  an- 
other, is  liable  to  levy  and  sale  by  virtue  of  an  execution, 
issued  upon  a  judgment  recovered  against  the  person,  to  whose 
use  it  is  so  held,  in  a  case  where  it  is  prescribed  by  law,  that, 
by  reason  of  the  invalidity  of  the  trust,  an  estate  vests  in  the 
beneficiary;  but  special  provision  is  not  otherwise  made  by 
law  for  the  mode  of  subjecting  it  to  his  debts."538  Where  the 
consideration  for  the  sale  of  land  is  paid  by  one  person  and 
title  taken  in  the  name  of  another,  the  former  has  no  interest 
that  can  be  sold  on  execution.539 

Lands   held   adversely.     Land   held    adversely    can   be 

sold  on  execution  against  the  true  owner.540 

—  Interest  of  person  holding  contract  for  purchase  of 
land.  The  interest  of  a  person  holding  a  contract  for  the 
purchase  of  land  cannot  be  sold  on  execution,541  even  though 
the  purchaser  has  paid  all  the  purchase  money,542  and  the  same 
rule  applies  to  a  remote  grantee;543  but  if  the  possession  is 
held  by  virtue  of  parol  permission  the  purchaser  is  not  within 
the  statute,  and  his  estate  may  be  sold.544 

Expectant  estate.     An  expectant  estate  is  alienable  in 

the  same  manner  as  an  estate  in  possession.545  It  follows  that 
such  an  estate  may  be  sold  on  execution.     A  vested  future 

A  subsequent  purchaser  from  the  fraudulent  grantee  cannot  claim 
bona  fides,  where  at  the  time  of  his  purchase  the  execution  purchaser 
was  in  possession  claiming  title  under  the  sheriff's  deed.     Id. 

ess  Code  Civ.  Proc.  §  1431. 

639  Donovan  v.  Sheridan,  37  Super.  Ct.  (5  J.  &  S.)  256;  Bates  v. 
Lidgerwood  Mfg.  Co.,  50  Hun,  420,  3  N.  Y.  Supp.  307. 

540  Trimm  v.  Marsh,  54  N.  Y.  599;  Truax  v.  Thorn,  2  Barb.  156,  159; 
followed  in  Sandiford  v.  Frost,  9  App.  Div.  55,  41  N.  Y.  Supp.  103. 

54i  Code  Civ.  Proc.  §  1253;  Jackson  v.  Scott,  18  Johns.  94;  Boughton 
v.  Bank  of  Orleans,  2  Barb.  Ch.  458;  Bates  v.  Lidgerwood  Mfg.  Co.,  50 
Hun,  420,  3  N.  Y.  Supp.  307;  Watson  v.  Le  Row,  6  Barb.  481,  484. 

542  Watson  v.  Le  Row,  6  Barb.  481. 

543  Sage  v.  Cartwright,  9  N.  Y.  (5  Seld.)  49;  Sheridan  v.  House,  4 
Abb.  Dec.  218,  4  Keyes,  569. 

544  Talbot  v.  Chamberlin,  3  Paige,  219;  Kellogg  v.  Kellogg,  6  Barb. 
116,  127. 

545  Real  Property  Law,  §  49. 
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estate  though  liable  to  be  defeated  by  the  death  of  the grantee 
before  the  death  of  the  tenant  for  life  may  be  sold.5  A  re- 
versionary interest  is  leviable,  though  contingent.54' 

. :  Estates  for  years.     Estates  for  years  are  chattels  real 

which  may  be  sold  on  execution-  However,  a  devise  for 
life,  for  support,  with  remainder  over,  cannot  be  levied  on  as 
against  the  life  tenant.550  Leasehold  property  is  subject  to 
sale  where  the  lessee  or  his  assignee  is  possessed,  at  the  time 
of  the  sale,  of  at  least  five  years  unexpired  term  of  the  lease, 
and  also  of  the  building  or  buildings,  if  any,  erected  thereon. 

Estates  at  will.     Estates  at  will  or  by  sufferance  are 

not  liable  to  sale  on  execution.555  — 

Estates  by  curtesy.     An  estate  of  tenant  by  the  curtesy 

initiate  may  be  sold.553 

Equity   of  redemption.     The    Code   provides   that  the 

indgment  debtor's  equity  of  redemption,  in  real  property 
mortgaged,  shall  not  be  sold  by  virtue  of  an  execution  issued 
"upon  a  judgment  recovered  for  the  mortgage  debt  or  any 
part  thereof  "554  On  any  other  judgment,  however,  the  equity 
of  redemption  may  be  sold.555  Lands  mortgaged  cannot  be 
sold  on  an  execution  against  the  "mortgagee,"  before  fore- 
closure though  the  debt  is  due  and  the  estate  of  the  mortgagee 
has  become  absolute  at  law,550  and  notwithstanding  the  mort- 
gagee has  been  let  into  possession.557 

8«  Sheridan  v.  House,   4   Abb.   Dec.   218,  4  Keyes,  569;    followed  in 
Moore  v.  Littel,  41  N.  Y.  66. 

547  Woodgate  v.  Fleet,  44  N.  Y.  1. 

548  Real  Property  Law,  §  23. 

549  Bigelow  v.  Finch,  17  Barb.  394. 

550  Macomber  v.  Bank  of  Batavia,  12  Hun,  294. 
55i  Code  Civ.  Proc.  §  1430. 

552  Real  Property  Law,  §  23. 

553  Schermerhorn  v.  Miller,  2  Cow.  439. 

554  code  Civ.  Proc.  §  1432;  Trimm  v.  Marsh,  54  N.  Y    599 

555  waters  v.  Stewart,  Caines  Cas.  47.     It  is  immaterial  that  mort 
gagee  has  taken  possession.     Trimm  v.  Marsh,  54  N.  Y.  599. 

sse  Jackson  v.  Willard,  4  Johns.  41. 
557  Trimm  v.  Marsh,  3  Lans.  509. 
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hands  of  a  receiver  cannot  be  sold  without  leave  of  court.558 

§  2251.     Levy. 

A  formal  levy  on  land  is  unnecessary  as  is  an  endorsement 
on  the  execution.559  The  execution  creditors  acquire  liens  in 
the  order  in  which  their  judgments  are  docketed  and  their 
priority  is  not  affected  by  suits  brought  to  set  aside  a  fraudu- 
lent transfer  of  such  real  estate.560 

§  2252.     Notice  of  sale. 

The  sheriff  who  sells  real  property,  by  virtue  of  an  execu- 
tion, must  previously  give  public  notice  of  the  time  and  place 
of  the  sale,  as  follows : 

1.  A  written  or  printed  notice  thereof  must  be  conspicu- 
ously fastened  up,  at  least  forty-two  days  before  the  sale,  in 
three  public  places,  in  the  town  or  city  where  the  sale  is  to 
take  place,  and  also  in  three  public  places,  in  the  town  or  city 
where  the  property  is  situated,  if  the  sale  is  to  take  place  in 
another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published  at  least  once  in 
each  of  the  six  weeks,  immediately  preceding  the  sale,  in  a 
newspaper  published  in  the  county,  or  published  in  an  incor- 
porated village,  a  part  of  which  is  within  the  county;  if  there 
is  a  newspaper  published  in  such  county  or  village ;  or,  if 
there  is  none,  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published.561     The  publication 

558  Walling  v.  Miller,  108  N.  Y.  173,  178.  Attachment  of  property  in 
custodia  legis,  see  vol.  2,  p.  1414. 

559  Wood  v.  Colvin,  5  Hill,  228;  Colt  v.  Phoenix  F.  Ins.  Co.,  54  N.  Y. 
595;   Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 

560  Wilkinson  v.  Paddock,  57  Hun,  191,  197,  11  N.  Y.  Supp.  442. 

56i  Code  Civ.  Proc.  §  1434.  There  is,  at  present,  no  state  paper. 
What  is  a  newspaper,  see  Williams  v.  Colwell,  14  App.  Div.  26,  43  N. 
Y.  Supp.  720,  1167.  Penalty  for  taking  down  or  defacing  notice  of  sale, 
see  Code  Civ.  Proc.  §  1385.  Taking  down  or  defacing  does  not  affect 
validity  of  sale  to  purchaser  in  good  faith  without  notice  of  the  of- 
fense.    Id.  §  1386. 
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is  regular  if  the  original  is  posted  up  for  the  six  weeks  re- 
quired, and  a  copy  is,  during  the  six  weeks,  published  weekly, 
six  times,  although  the  full  period  of  six  weeks  does  not 
elapse  after  publication  commenced,  and  before  the  sale.562 
Notice  is  given  that  the  public  may  know  where,  and  what,  is 
the  property  they  are  invited  to  purchase,503  and  that  all  may 
bid  and  become  purchasers  on  equal  terms.504  "Where  there 
are  several  executions  in  the  hands  of  the  sheriff,  a  sale  of 
real  property,  though  only  one  is  specified  in  the  notice,  is 
deemed  to  be  made  under  all  which  affect  the  property.505 
But  a  sale  of  real  property,  advertised  to  be  had  under  speci- 
fied executions  in  the  sheriff's  hands,  is  not  to  be  deemed  a 
sale  at  the  instance  of  a  judgment  creditor  whose  execution  is 
delivered  to  the  sheriff  after  the  first  publication  of  the  ad- 
vertisement, and  is  not  specified  in  the  notice  of  sale,  although 
the  sale  is  postponed  for  more  than  six  weeks  after  the  recep- 
tion of  the  junior  execution,  and  such  postponement  is  regu- 
larly advertised.506 

Description  of  property.     "In  each  notice,  specified  in 

the  last  section,  the  real  property  to  be  sold  must  be  described 
with  common  certainty,  by  setting  forth  the  name  of  the  town- 
ship or  tract,  and  the  number  of  the  lot,  if  there  is  any,  or  by 
some  other  appropriate  description.  The  validity  of  a  sale  is 
not  affected  by  the  fact  that  the  property  sold  is  part  only  of 
the  property  advertised  to  be  sold."507 

Effect  of  failure  to  give,  or  irregularity  in,  notice.     A 

sheriff  who  sells  real  property,  by  virtue  of  an  execution,  with- 

5C2  oicott  v.  Robinson,  21  N.  Y.  150;  Wood  v.  Morehouse,  45  N.  Y. 
368.  Who  must  pay  expense  of  continuing  advertisement.  Smith  v. 
Martin,  18  Wend.  590;  Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 

5G3  Jackson  v.  Delancy,  13  Johns.  539. 

Be*  Mason  v.  White,  11  Barb.  185. 

sod  Van  Camp  v.  Searle,  147  N.  Y.  150;  s.  c.  in  lower  court,  79  Hun, 
134,  61  State  Rep.  349,  24  Civ.  Proc.  R.  (Scott)  16,  29  N.  Y.  Supp.  757; 
Mascraft  v.  Van  Antwerp,  3  Cow.  334;  Husted  v.  Dakin,  17  Abb.  Pr. 
137. 

566  Husted  v.  Dakin,  17  Abb.  Pr.  137. 

567  code  Civ.  Proc.  §  1435.  See  O'Donnell  v.  Lindsay,  39  Supe*-.  Ct. 
(7  J.  &  S.)   523. 
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out  having  given  notice  thereof,  as  prescribed,  or  otherwise 
than  as  prescribed,  forfeits  one  thousand  dollars  to  the  party 
injured,  in  addition  to  the  damages  which  the  latter  sustains 
thereby.568  But  the  omission  of  the  sheriff  to  give  notice,  as 
required  by  law,  does  not  affect  the  validity  of  the  sale  to  a 
purchaser  in  good  faith  without  notice  of  the  omission.569  The 
sheriff's  deed  is  presumptive  evidence  that  he  has  performed 
his  duty  in  giving  the  notices  required.570 

§  2253.    Sale. 

The  sale  must  be  at  public  auction,  between  the  hour  of  nine 
o'clock  in  the  morning  and  sunset.571  The  sale  may  be  of  a 
part  only  of  the  property  advertised  to  be  sold.572  A  sale 
made  after  the  lien  of  the  judgment  has  terminated  conveys 
no  title.573  So  a  sale  of  land  of  a  third  person  is  void.574  Land 
cannot  be  resold  in  the  purchaser's  hands,  on  a  second  execu- 
tion against  the  same  debtor.575  The  rules  hitherto  laid  down 
as  to  who  may  purchase  personal  property  apply  equally  well 
to  real  property.576 

Excessive  sales.  No  more  real  property  shall  be  ex- 
posed for  sale  than  it  appears  to  be  necessary  to  sell,  in  order 
to  satisfy  the  execution.577  Such  a  sale  is  fraudulent  and  may 
be  set  aside,578  though  sometimes  it  may  be  necessary  to  sell 

568  Code  Civ.  Proc.  §  1436. 

569  Code  Civ.  Proc.  §  1386.  Judgment  creditor  is  purchaser  in  good 
faith.    Wood  v.  Morehouse,  45  N.  Y.  368. 

siociute  v.  Emmerich,  21  Hun,  122,  128. 
57i  Code  Civ.  Proc.  §  1384. 

572  Code  Civ.  Proc.  §  1435. 

573  pierce  v.  Fuller,  36  Hun,  179. 

574  So  held  where  property  of  Truman  Hildreth  was  sold  on  execu- 
tion against  Freeman  Hildreth.     Farnham  v.  Hildreth,  32  Barb.  277. 

575  Hewson  v.  Deygert,  8  Johns.  257. 

570  See  ante,  §  2244. 

577  Code  Civ.  Proc.  §  1437. 

578  Hewson  v.  Deygert,  8  Johns.  257;  Woods  v.  Monell,  1  Johns.  Ch. 
502;  Jackson  v.  Newton,  18  Johns.  355;  Tiernan  v.  Wilson,  6  Johns. 
Ch.  411;  Mohawk  Bank  v.  Atwater,  2  Paige,  54;  Troup  v.  Wood,  4 
Johns.  Ch.  228;   Groff  v.  Jones,  6  Wend.  522. 
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more  real  property  than  required  to  satisfy  the  execution,  as 
where    the   property    cannot    be    subdivided   to    advantage.579 

Sale  in  mass.     ' '  Where  real  property,  offered  for  sale 

by  virtue  of  an  execution,  consists  of  two  or  more  known  lots, 
tracts,  or  parcels,  each  lot,  tract,  or  parcel  must  be  separately 
exposed  for  sale.  If  a  person  who  is  the  owner  of,  or  is  en- 
titled by  law  to  redeem,  a  distinct  parcel  of  the  property,  or 
any  other  description,  requires  that  parcel  to  be  exposed  for 
sale  separately,  the  sheriff  must  expose  it  accordingly."5*0 
"Several  known  lots,"  etc.,  means  land  in  fact  subdivided  and 
not  land  capable  of  subdivision.581  The  clause  allowing  gran- 
tees to  require  a  sale  in  parcels  was  intended  to  facilitate  a  re- 
demption by  them.  The  sheriff  should  ascertain  the  situation 
of  the  property  before  he  sells  and  then  use  his  best  judgment 
in  deciding  whether  it  will  be  better  to  sell  in  mass  or  in  par- 
cels. The  honest  exercise  of  his  discretion  is  final.582  On  an 
execution  against  all  the  tenants  in  common  of  a  farm,  the 
sheriff  should  sell  the  interest  of  all  together,  unless  required 
by  the  owner,  or  a  party  entitled  to  redeem,  to  sell  separately.583 
A  sale  in  mass  at  the  request  of  the  parties  is  valid.584  At  any 
event,  a  sale  in  mass  is  merely  voidable,585  and  will  not  be 
vacated  after  a  great  lapse  of  time.586  This  Code  provision 
is  directory  and  not  mandatory,  so  that  the  sale  will  not  be 

svr.  O'Donnell  v.  Lindsay,  39  Super.  Ct.   (7  J.  &  S.)   523,  531. 

5so  Code  Civ.  Proc.  §  1437;  O'Donnell  v.  Lindsay,  39  Super.  Ct.  (7  J. 
&  S.)  523;  Mclntyre  v.  Sanford,  9  YVkly.  Dig.  277,  9  Daly,  21.  A  de- 
mand that  a  sale  of  real  estate  under  execution  should  be  made  in  par- 
cels, where  it  does  not  appear  that  such  parcels  are  distinct  or  sepa- 
rated by  a  fence,  and  they  seem  to  be  pieces  of  a  whole  lot  arbitrarily 
cut  off  by  means  of  a  description  different  from  that  which  has  been 
advertised,  such  demand  being  made  on  the  day  of  the  sale  and  for  the 
apparent  purpose  of  embarrassing  the  parties,  may  properly  be  refused. 
Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 

581,  582  O'Donnell  v.  Lindsay,  39  Super.  Ct.    (7  J.  &  S.)    523,  529,  530. 

583  Neilson  v.  Neilson,  5  Barb.  565. 

584  Bruce  v.  Westervelt,  2  E.  D.  Smith,  440. 

585  Cunningham  v.  Cassidy,  17  N.  Y.  276;  Husted  v.  Dakin,  17  Abb. 
Pr.  137. 

586  Jackson  v.  Newton,  18  Johns.  355;  Mohawk  Bank  v.  Atwater,  2 
Paige,  54;   Dixon  v.  Dixon,  38  Misc.  652,  658,  78  N.  Y.  Supp.  255. 
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set  aside,  after  a  conveyance,  because  of  a  failure  to  sell  in 
parcels,  especially  where  no  injury  resulted  to  the  moving 
party  because  thereof.587  One  n'ot  a  creditor,588  or  a  subse- 
quent redeeming  creditor,589  cannot  question  the  sale  because 
made  in  mass. 

— —  Effect  of  sale.  The  sale  extinguishes  the  lien  of  the 
judgment,590  notwithstanding  there  is  a  balance  left  due,591 
or  that  plaintiff  gives  credit  and  the  purchaser  never  per- 
forms,592 or  that  the  sale  is  void  as  against  defendant's  cred- 
itors because  of  a  fraudulent  arrangement  between  him  and 
plaintiff,593  or  that  the  debtor  die  and  his  estate  terminates 
before  the  purchaser  is  entitled  to  enter  on  the  land  ;594  but 
a  sale  of  a  third  person's  land  bid  in  by  plaintiff  under  a  mis- 
apprehension should  not  be  considered  as  a.  satisfaction.595 
An  agreement  to  stifle  competition  among  bidders  is  fraudu- 
lent and  the  execution  is  deemed  satisfied.596 

Setting-  sale  aside.     Either  the  judgment  creditor,  the 

judgment  debtor,  or  the  purchaser  may  move  to  set  aside  the 
sale,597  unless  from  some  cause  he  has  ceased  to  be  prejudiced 
or  affected  by  it,  or  by  his  own  misconduct  he  has  brought 

sst  Hargin  v.  Wicks,  92  Hun,  155,  36  N.  Y.  Supp.  375. 
ess  Stephens  v.  Baird,  9  Cow.  274. 

589  Bennett  v.  Bagley,  22  Hun,  408. 

590  Forsyth  v.  Clark,  3  Wend.  637;  Husted  v.  Dakin,  17  Abb.  Pr.  137; 
Weaver  v.  Toogood.  1  Barb.  238. 

59i  But  the  lien  may  attach  to  a  subsequently  acquired  title  of  the 
debtor.     Russell  v.  Allen,  10  Paige,  249. 

592  Driggs  v.  Simson,  60  N.  Y.  641. 

593  Gardenier  v.  Tubbs,  21  Wend.  169. 

59*  A  purchase  by  the  judgment  creditor,  at  the  sheriff's  sale  on  exe- 
cution, of  the  only  property  owned  by  the  judgment  debtor,  in  this 
case  a  life  estate  in  land,  for  the  amount  due  him,  operates  as  a  satis- 
faction of  the  judgment,  even  though  the  debtor  die,  and  his  estate 
terminates  before  the  purchaser  is  entitled  to  enter  upon  the  land;  and 
he  cannot  then  maintain  an  action  to  have  the  execution  vacated  and 
set  aside.     Kleinhenz  v.  Phelps,  6  Hun,  568. 

593  Schermerhorn  v.  Barhydt,  9  Paige,  28. 

596  Troup  v.  Wood,  4  Johns.  Ch.  228. 

597  Assignee  in  bankruptcy  may  move.  Pardee  v.  Leitch,  6  Lans. 
303. 
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about  the  wrong  of  which  he  complains.598  So  a  sale  made 
by  a  mistake  in  description  has  been  vacated  on  the  motion  of 
the  deputy-sheriff  who  made  the  sale.599  Oppressive  action  of 
the  sheriff  in  making  the  sale,600  or  a  mistake  of  the  execution 
creditor  as  to  the  land  to  be  sold,001  or  a  refusal  of  a  tender  of 
the  amount  of  the  execution  and  the  fees,602  'or  a  sale  under  a 
general  execution  rather  than  an  execution  running  against 
the  property  in  the  order  prescribed  by  the  statute,  where  the 
action  is  commenced  by  attachment,6"3  is  ground  for  setting 
aside  the  sale;  but  a  mere  failure  to  file  the  certificate  of 
sale,004  or  error  in  using  the  word  "plaintiff"  in  the  execution 
where  the  word  "defendant"  should  have  been  used,605  is  not 
ground  for  setting  aside  the  sal".  Inadequacy  of  price,  in 
order  to  constitute  ground  for  setting  aside  the  sale,  must  be 
coupled  with  some  other  circumstances  such  as  fraud,606  or  a 
defective  notice  of  sale,607  or  a  sale  in  mass.6"8  Mere  inade- 
quacy of  price  is  not,  of  itself,  sufficient.609  The  sale  will  not 
be  set  aside  on  the  ground  that  the  lands  were  in  the  possession 
of  ;i  receiver  previously  appointed,  especially  in  view  of  the 
fact  th.it  the  judgment  in  a  creditor's  suit,  based  upon  the 
same  judgment  upon  which  the  execution  was  issued,  had 
established  its  lien  and  directed  its  enforcement.610  So  a  mis- 
take of  the  plaintiff's  agent  in  omitting  to  bid  is  not  ground.'11 

»»8  Freeman,  Executions,  §  305. 

5»o  Wright  v.  Hooker,  4  Cow.  415. 

eoo  McDonald  v.  Neilson,  2  Cow.  139;  Welch  v.  James,  22  How.  Pr. 
474;  Cantine  v.  Clark,  41  Barb.  629.  Failure  to  sell  in  parcels,  see 
ante,  p.  3143. 

coi  Wambaugh  v.  Gates,  1 1  Paige,  505. 

602  Mason  v.  Sudam,  2  Johns.  Ch.  172. 

603  place  v.  Riley,  32  Hun,  17,  4  Civ.  Proc.  R.   (Browne)   393. 

604  O'Brien  v.  Hashagen,  20  Hun,  564. 

605  Mclntyre  v.  Sanford,  9  Daly,  21,  9  Wkly.  Dig.  277. 

606  Bruce  v.  Kelly,  39  Super.  Ct.  (7  J.  &  S.)   27. 

607  O'Donnell  v.  Lindsay,  39  Super.  Ct.   (7  J.  &  S.)   523. 
60s  Mclntyre  v.  Sanford,  89  N.  Y.  634. 

eoo  Cook  v.  Whipple,  55  N.  Y.  150,  14  Am.  Rep.  202. 
si  '  Matter  of  Loos,  50  Hun,  67,  23  State  Rep.  863,  3  N.  Y.  Supp.  383; 
following  Chautauque  County  Bank  v.  Risley,  19  N.  Y.  369. 
en  Bixly  v.  Mead,  18  Wend.  611. 
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And  an  erroneous  statement  in  the  execution  of  the  date  of 
the  docket  in  the  county  where  the  sale  was  made,  naming 
instead  the  date  of  the  original  docket  in  another  county,  does 
not  render  the  sale  void  nor  will  the  sale  be  set  aside  because 
thereof  after  the  lapse  of  many  years.612  So  the  fact  that  the 
sale  purports  to  be  of  all  the  interest  the  debtor  had  in  the 
premises  on  a  date  other  than  the  day  of  the  docketing  of  the 
judgment  is  not  fatal  where  nobody  could  have  been  misled 
or  injured  thereby.613 

The  sale  may  be  set  aside  on  motion,614  or  an  original  action 
may  be  brought.615  If  a  motion  is  made,  notice  should  be 
given  to  the  judgment  debtor.616  Laches  in  moving  may  pre- 
clude relief.617 

§  2254.     Certificate  of  sale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an  execu- 
tion, must  make  out,  subscribe,  and  acknowledge  before  an 
officer  authorized  to  take  the  acknowledgment  of  a  deed, 
duplicate  certificates  of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid.618     This  Code  sec- 

ei2  Dixon  v.  Dixon,  38  Misc.  652,  653,  78  N.  Y.  Supp.  255. 

sis  Clute  v.  Emmerich,  21    Hun,   122,  129. 

6i4  Morgan  v.  Holladay,  38  Super.  Ct.  (6  J.  &  S.)  53,  48  How.  Pr.  86. 
Assignee  of  purchaser  is  proper  party  to  move  against.  Pardee  v. 
Leitch,  6  Lans.  303. 

6i5  0'Donnell  v.  Lindsay,  39  Super.  Ct.  (7  J.  &  S.)  523;  Stilwell  v. 
Carpenter,  62  N.  Y.  639.  In  an  action  by  the  equitable  owner  of  land, 
to  set  aside  a  sale  of  it  upon  execution  on  a  judgment  against  one  hav- 
ing merely  a  prima  facie  legal  title,  the  attorney  in  the  judgment  and 
execution,  who  claims  no  interest  in  the  judgment  or  in  the  purchase 
at  the  sale,  is  not  a  proper  party.     Tisdale  v.  Jones,  38  Barb.  523. 

6ig  Nagle  v.  Junker,  17  Wkly.  Dig.  438. 

6i7  Clowes  v.  Dickenson,  9  Cow.  403;  Cunningham  v.  Cassidy,  17  N. 
Y.  276. 

6i8  Code  Civ.  Proc.  §  1438.  Setting  aside.  Woolworth  v.  Taylor,  62 
How.  Pr.  90;   Miller  v.  Moeschler,  12  State  Rep.  703,  28  Wkly.  Dig.  75. 
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tion,  so  far  as  it  affects  the  rights  of  purchasers  at  a  sale,  is 
merely  directory.  It  imposes  a  strict  duty  on  the  sheriff,  a 
failure  to  perform  which  subjects  him  to  any  costs  or  expenses 
necessary  to  compel  his  performance ;  but  his  neglect  does  not 
invalidate  the  proceedings  between  the  parties  nor  prejudice 
the  rights  of  the  purchaser.619  The  recitals  in  the  certificate 
of  sale  are  not  evidence  of  the  issuance  of  the  execution.620 
The*  whole  bid  should  be  stated  in  the  certificate.621  The  cer- 
tificate is  amendable.622 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of 
the  duplicate  certificates,  in  the  office  of  the  clerk  of  the 
county,  and  deliver  another  to  the  purchaser.  If  there  are  two 
or  more  purchasers,  a  certificate  must  be  delivered  to  each. 
The  clerk  must  immediately  record  the  certificate  in  a  book, 
kept  by  him  for  that  purpose,  and  must  index  the  record,  to 
the  name  of  the  judgment  debtor.  His  fees  for  so  doing  must 
be  paid  by  the  sheriff,  as  part  of  the  expenses  of  the  sale.623 

^  2255.     Title,  rights,  and  liabilities  of  purchaser. 

After  payment  of  his  bid,  the  purchaser  acquires  certain 
rights  in  relation  to  the  property  but  title  is  not  vested  in 
him  until  fifteen  months  have  elapsed  without  a  redemption 
and  he  thereafter  obtains  a  deed  from  the  sheriff.  When  title 
is  acquired,  however,  it  relates  back  to  the  time  of  the  sale.824 
When  the  purchaser  receives  a  deed,  he  is  in  the  same  position 
as  he  would  have  been  if  the  deed  had  been  executed  by  the 
judgment  debtor  at  the  time  the  judgment  was  docketed.625 

sis  Failure  to  file  and  deliver  is  not  ground  for  setting  aside  sale,  but 
mandamus  lies  to  compel  sheriff  to  perform  his  duty.  O'Brien  v. 
Hashagen,  20  Hun,  564.  See,  also,  Jackson  v.  Young,  5  Cow.  269;  Bank 
of  Vergennes  v.  Warren,  7  Hill,  91. 

G20  Goldman  v.  Kennedy,  49  Hun,  157,  159,  1  N.  Y.  Supp.  599. 

621  Mascraft  v.  Van  Antwerp,  3  Cow.  334. 

622  Gansevoort  v.  Gilliland,  1  Cow.  218;  Smith  v.  Hudson,  1  Cow. 
430;  Richards  v.  Varnum,  8  How.  Pr.  79. 

623  Code  Civ.  Proc.  §  1439. 

624  See  post,  §  2264. 

625  Maroney  v.  Boyle,  141  N.  Y.  462.  But  a  sale  of  all  the  interest 
the  debtor  had  at  the  time  of  the  original  docketing  of  the  judgment, 
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The  Code  provides  as  follows:  "The  right  and  title  of  the 
judgment;  debtor  or  of  a  person  holding  under  him  or  deriving 
title  through  him  to  real  property  sold  by  virtue  of  an  execu- 
tion is  not  divested  by  the  sale  until  the  expiration  of  the 
period  within  which  it  can  be  redeemed  *  *  *  and  the 
execution  of  the  sheriff's  deed.  But  if  the  property  is  not 
redeemed  and  a  deed  is  executed  in  pursuance  of  the  sale,  the 
grantee  in  the  deed  is  deemed  to  have  been  vested  with"  the 
legal  estate  from  the  time  of  the  sale."026  It  follows  that  the 
purchaser  of  the  interest  of  a  tenant  from  year  to  year  obtains 
no  title  where  the  interest  terminates  before  the  purchaser 
obtains  his  deed.627  And  inasmuch  as  the  purchaser  is  not  the 
owner  during  the  period  allowed  for  redemption,  he  may  take 
an  assignment  of  a  mortgage  on  the  property  without  effecting 
a  merger.628  Conveyances  made  by  the  debtor,  subsequent 
to  the  judgment,  do  not  constitute  a  cloud  on  the  title  of  the 
purchaser.629  Before  the  acquisition  of  title,  i.  e.,  the  obtain- 
ing a  sheriff's  deed,  the  purchaser  cannot  sue  one  not  a  party 
to  the  action,630  but  he  may,  after  the  expiration  of  a  year,  sue 
to  cancel  a  cloud  on  the  title.631 

The  rule  of  caveat  emptor  applies  to  an  execution  sale.632 
Without  express  authority,  the  sheriff  cannot  warrant  the 
title.633 

or  any  time  thereafter,  instead  of  at  the  time  of  docketing  within  the 
county  where  the  property  is,  is  not  necessarily  fatal  to  the  title  of 
the  execution  purchaser.     Clute  v.  Emmerich,  21  Hun,  122. 

"26  Code  Civ.  Proc.  §  1440.  Section  does  not  apply  to  a  redeeming 
creditor.  Gilman  v.  Tucker,  128  N.  Y.  190,  198.  Purchaser  has  only  a 
lien  before  expiration  of  fifteen  months.  Bissell  v.  Payn,  20  Johns.  3; 
Evertsen  v.  Sawyer,  2  Wend.  507 ;  Vaughn  v.  Ely,  4  Barb.  159.  No  title 
until  delivery  of  deed.  Smith  v.  Colvin,  17  Barb.  157;  Farmers'  Bank 
of  Saratoga  County  v.  Merchant,  13  How.  Pr.  10. 

627  Bigelow  v.  Finch,  17  Barb.  394. 

ess  Southworth  v.  Scofield,  51  N.  Y.  513. 

620  Doody  v.  Hollwedel,  22  App.  Div.  456,  48  N.  Y.  Supp.  93. 

eso  Blanco  v.  Foote,  32  Barb.  535. 

63i  Remington  Paper  Co.  v.  O'Dougherty,  81  N.  Y.  474. 

632  Frost  v.  Yonkers  Sav.  Bank,  70  N.  Y.  553. 

633  Ball  v.  Pratt,  36  Barb.  402. 


-Title  acquired.     Generally  a  purchaser  acquires  all  the 

title  which  the  defendant  had  at  the  time  of  the  docketing  of 

h     rad-nent,   including  covenants  and  estoppels  which  run 

vhh    lie  land  -  and  an  equitable  claim  to  relief  from  an  in- 
Tuthtne  mnu,  ^  gpeclfic 

cumbrance  on  the  land,       ana   uie   *  - 

£  Tint  if  the  inclement  is  void  or  has  been  paid 

£ZSL  S  »1"     Even  a  bona  Me  purehaser 
Ihon,  notice  cannot  acpnre  title  on  a  sale  und«r  ***** 
iml.-ment  •»     So  where  the  process  under  which  the  sale 
ffi  subsequently  set  aside  for  an  irregularis  whieh  ™_ 
ders  it  void,  the  purchaser  takes  no  title.-    So  if,  b3    anj 

v    id    greelnt,  the  judg at  has  lost  «iW»tP^ 

as  a  lien  on  real  estate,  the  purchaser's  tight  and  title  is  just 

what  the  judgment  creditor  bad-    But  the  nght  of  a  pur- 

.,  is  not  Seeted  by  the  faet  that  the  execution  creditor, 

Pr  vioos  to  the  sale,  released  from  the  lien  of  the  judgment. 

IZ.  n. r,v  to  which  equitably  he  might  have  been  com- 

,;  ,'ed  to  Lo,  in  the  firs,  instance-    A  sale  of  the  property 
of  two,  as  the  property  of  one,  makes  the  purchaser  a  tenant 

in  common.641  , 

Liabilities.     The  purchaser  becomes  subject,  to  the  same 

extent  as  if  he  had  received  a  conveyance  from  the  ^dan 
fa  person,  to  the  obligations  attaching  to  the  holder  of  the 

estal oveyed-     The   purchaser  takes  Ins  title  subject  to 

such  liens,  easements,  and  equities,  as  it  was  subject  to  in  the 

hands  of  the  defendant  in  execution,  unless  he  can  show  tha 
he  is  a  purchaser  in  good  faith  and  without  any  notice,  actual 

S3,  Sweet  v.  Green,  1  Paige.  473;  Kellogg  v.  Wood.  4  Paige,  578. 

-Kellogg  v.Wood    4  Paige,  578. 

03.:  McCracken   v.   Flanagan,   141    V    *•    l««.    eTOBl 

B"-  S*  2  Hill,  S66;  Frost  v.  Yonker.  Sav.  Bank.  70  N.  V. 

553,  560. 

G38  Woodcock  v.  Bennet,  1  Cow.  711. 

039  Frost  v.  Yonkers  Sav.  Bank.  70  N.  Y.  553,  560. 

6io  Frost  v.  Koon,  30  N.  Y.  428,  448. 

64i  Fiero  v.  Betts,  2  Barb.  633. 

842  3  Freeman,  Executions,  1936. 
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or  constructive,  of  such  lien,  easement,  or  equity.043  The  pur- 
chaser is  protected  as  against  any  unrecorded  and  unknown 
lien,  such  as  a  vendor's  lien.644  And  matters  arising  subse- 
quent to  the  sale,  between  the  parties  to  the  judgment,  cannot 
affect  the  purchaser.045  Knowledge  of  an  agreement,  between 
the  parties,046  or  of  an  equitable  title,047  makes  the  purchaser 
take  subject  thereto.  So  a  purchaser  with  notice  takes  sub- 
ject to  a  prior  unrecorded  conveyance,648  even  though  the  deed 
is  fraudulent.649  An  attorney  who  issued  the  writ,  where  he 
becomes  the  purchaser,  is  chargeable  with  notice  of  all  irregu- 
larities.050 But  it  seems  that  a  judgment  creditor,  without 
fraud,  purchasing  land  sold  on  his  own  execution,  though  pay- 
ing no  money  therefor,  is  a  bona  fide  purchaser  in  good  faith.651 
The  burden  of  showing  notice  rests  on  the  party  seeking  to 
impeach  the  good  faith  of  the  purchaser.652 

Obtaining  possession.     The  purchaser,  when  he  receives 

his  deed  from  the  sheriff,  is  entitled  to  possession.  This  pos- 
session, unless  peaceably  relinquished,  must  be  recovered  by 
due  process  of  law.  The  purchaser  cannot  enter  unless  the 
premises  are  vacated,053  but  the  fact  that  some  goods  of  the 
former  proprietor  are  left  on  the  premises  does  not  prevent 
an    entry.054     After   title    perfected,    the   purchaser   may   dis- 

6«  See  Beman  v.  Douglas,  1  App.  Div.  169,  37  N.  Y.  Supp.  859;  Mor- 
gan v.  Turner,  35  Misc.  399,  405,  71  N.  Y.  Supp.  996;  Sandford  v.  Mc- 
Lean, 3  Paige,  117;  Bartlett  v.  Gale,  4  Paige,  503;  Averill  v.  Loucks,  6 
Barb.  19;  Chase  v.  Peck,  21  N.  Y.  581;  Sisson  v.  Hibbard,  75  N.  Y.  542; 
Jackson  v.  Hull,  10  Johns.  481;  Friedrich  v.  Brewster,  13  Wkly.  Dig. 
546;  Lake  Kenka  Nav.  Co.  v.  Holmes,  20  Wkly.  Dig.  32. 

644  Maroney  v.  Boyle,  141  N.  Y.  462. 

645  Jackson  v.  Bartlett,  8  Johns.  281. 

646  Mason  v.  Sudam,  2  Johns.  Ch.  172. 
6*7  Ells  v.  Tousley,  1  Paige,  280. 

648  Lamont  v.  Cheshire,  65  N.  Y.  30. 

649  Snedeker  v.  Snedeker,  18  Hun,  355. 

eso  Simonds  v.  Catlin,  2  Caines,  61,  Colem.  &  C.  Cas.  346. 
65i  Wood  v.  Morehouse,  45  N.  Y.  368. 

652  Bernan  v.  Douglas,  1  App.  Div.  169,  73  State  Rep.  72,  37  N.  Y.  Supp. 
859. 

653  People  v.  Nelson,  13  Johns.  340. 
654McDougall  v.  Sitcher,  1  Johns.  42. 
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possess  a  judgment  debtor,055  or  one  put  in  possession  by  such 
debtor,050  by  instituting  summary  proceedings.657  Ejectment 
may  also  be  maintained.055  In  ejectment,  defendant  may  show 
that  the  judgment  under  which  the  sale  was  made  was  "void," 
or  that  the  execution  or  any  essential  proceeding  taken  there- 
under was  "void,"659  or  that  the  interest  of  the  judgment 
debtor  was  not  subject  to,  or  was  exempt  from,  execution.660 
But  it  is  no  defense  that  the  debtor  had  sufficient  personal 
property  to  satisfy  the  execution,661  nor  that  the  title  was  in 
another  at  the  time  of  the  sale,062  and  the  regularity  of  the 
execution  cannot  be  questioned;663  but  one  who  enters  under  a 
judgment  debtor  subsequent  to  the  issuing  of  the  execution 
may  show  a  better  title  in  himself  or  that  the  judgment  or  sale 
was  invalid  as  against  him.664  The  plaintiff  should  introduce 
in  evidence  the  judgment,003  execution,600  and  sheriff's  deed. 
Relief  on  failure  of  title.  The  purchaser  of  real  prop- 
erty at  an  execution  sale,  his  heir,  devisee,  grantee,  or  as- 
signee, who  is  evicted  from  the  possession  thereof,  or  against 
whom  judgment  is  rendered,  in  an  action  to  recover  the  same, 
may  recover  the  purchase-money,  with  interest,  from  the  per- 

655  Brown  v.  Betts,  13  "Wend.  29. 

ess  People  v.  McAdam,  84  N.  Y.  287;  Birdsall  v.  Phillips,  17  Wend. 
464;  Hallenbeck  v.  Garner,  20  Wend.  22. 

657  Brown  v.  Betts,  13  Wend.  29;  Spraker  v.  Cook,  16  N.  Y.  567; 
Jack  v.  Cashln,  1  City  Ct.  R.  72;  Mitnacht  v.  Cocks,  65  How.  Pr.  84; 
People  v.  McAdam,  84  N.  Y.  287. 

ess  Jackson  v.  Davis,  18  Johns.  7.  Parties  to  action.  Parshall  v. 
Shirts,  54  Barb.  99. 

659  3  Freeman,  Executions,  1999. 

660  Colvin  v.  Baker,  2  Barb.  206;  Bigelow  v.  Finch,  11  Barb.  498; 
Harris  v.  Murray,  28  N.  Y.  574. 

66i  Lathrop  v.  Singer,  39  Barb.  396. 

662  Jackson  v.  Graham,  3  Caines,  188;  Jackson  v.  Bush,  10  Johns. 
223. 

663  Jackson  v.  Bartlett,  8  Johns.  281;  Brown  v.  Betts,  13  Wend.  29. 

664  Colvin  v.  Baker,  2  Barb.  206;  Bank  of  Utica  v.  Mersereau,  3  Barb. 
Ch.  528. 

665  Jackson  v.  Hasbrouck,  12  Johns.  213;  Townshend  v.  Wesson,  11 
Super.  Ct.    (4  Duer)    342.     Compare  Jackson  v.  Miller,  6  Cow.  751. 

eee  Neilson  v.  Neilson,  5  Barb.  565. 
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son  for  whose  benefit  the  property  was  sold,  where  the  judg- 
ment was  rendered,  or  the  eviction  occurred,  in  consequence, 
either : 

1.  Of  any  irregularity  in  the  proceedings  concerning  the 
sale ;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
error  in  fact.667 

Where  final  judgment  is  rendered,  against  the  defendant, 
in  an  action  specified  in  subdivision  first  of  the  last  section, 
the  judgment,  by  virtue  of  which  the  sale  was  made,  remains, 
in  his  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the 
purpose  of  collecting  the  sum  paid  on  the  sale,  with  interest. 
He  may  accordingly  have  a  further  execution  upon  that  judg- 
ment; but  the  execution  does  not  affect  a  purchaser  in  good 
faith,  or  an  incumbrancer  by  mortgage,  judgment,  or  other- 
wise, whose  title  or  whose  incumbrance  accrued  before  the 
actual  levy  thereof.668 

The  last  sentence  of  section  1440  of  the  Code,  added  by 
amendment  in  1881,  has  been  held  unconstitutional  on  the 
ground  that  it  deprives  the  owner  of  his  property  without  due 
process  of  law.669  It  contained  a  provision  that  if  the  title  of 
the  grantee  in  the  sheriff's  deed  was  declared  void,  in  an 
action  brought  by  the  judgment  debtor  or  his  assigns,  the 
judgment  should  be  ineffective  unless  plaintiff,  within  twenty 
days,  should  pay  to  the  grantee  the  amount  bid  at  the  sale 
with  interest.070 

Money  paid  in  good  faith  at  a  sale  under  a  void  execution 
may  be  recovered  of  the  party  procuring  the  sale  if  he  knew 
the    defects  ;671    but  knowledge    of  the   invalidity   is    not    im- 

667  Code  Civ.  Proc.  §  1479. 
ees  Code  Civ.  Proc.  §  1480. 

669  Gilman  v.  Tucker,  128  N.  Y.  190,  199. 

670  Said  section  was  held  not  to  apply  to  a  fraudulent  sale.  Mclntyre 
v.  Sanford,  89  N.  Y.  634. 

67i  Schwinger  v.  Hickok,  53  N.  Y.  280;  Chapman  v.  City  of  Brooklyn, 
40  N.  Y.  372. 
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puted  in  order  to  make  the  payment  voluntary.672  The  money 
may  be  recovered  back  by  action  as  distinguished  from  mo- 
tion.673 

Rights  of  person  in  possession  before  purchaser  be- 
comes entitled  to  possession.  The  debtor,  or  his  lessee,  may 
continue  in  possession  for  fifteen  months.674  The  person  en- 
titled to  the  possession  of  real  property  may,  during  the  period 
in  which  a  redemption  is  allowed,  use  and  enjoy  the  same  as 
follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other 
erection  thereupon.  But  this  does  not  permit  an  alteration  in 
the  form  or  structure  of  the  building,  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course 
of  husbandry;  but  he  is  not  entitled  to  a  crop,  growing  there- 
on, at  the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the 
necessary  reparation  of  a  fence,  building,  or  other  erection, 
which  was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  neces- 
sary fire-wood  therefrom  for  use  in  his  household.675 

§  2256.     Order  to  prevent  waste. 

If,  at  any  time  during  the  period  allowed  for  redemption, 
the  judgment  debtor,  or  any  other  person  in  possession  of  the 
property  sold,  commits,  or  threatens  to  commit,  or  makes 
preparations  for  committing,  waste  thereupon,  the  supreme 
court,  or  any  justice  thereof,  within  the  judicial  district,  or  the 
county  judge  of  the  county,  in  which  the  property,  or  any 
part  thereof,  is  situated,  may,  upon  the  application  of  the 
purchaser,  or  his  assignee,  or  the  agent  or  attorney  of  either, 

672  Schwinger  v.  Hickok,  53  N.  Y.  280. 

6"3  Kidd  v.  Curry,  29  Hun,  215.  Relief  was  formerly  in  equity.  Lan- 
sing v.  Quackenbush,  5  Cow.  38. 

674  See  Evertsen  v.  Sawyer,  2  Wend.  507. 

675  Code  Civ.  Proc.  §  1441. 

N.    Y.   Prac— 198. 
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and  proof,  by  affidavit,  of  the  facts,  grant,  without  notice,  an 
order,  restraining  the  wrong-doer  from  committing  waste  upon 
the  property.076 

—  Proceedings  to  punish  violation  of  order.  If  the  per- 
son, against  whom  such  an  order  is  granted,  commits  waste 
in  violation  thereof,  after  the  service  upon  him  of  the  order, 
with  a  copy  of  the  affidavit  upon  which  it  was  granted,  the 
court  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may 
grant  an  order,  requiring  him  to  show  cause,  at  a  time  and 
place  therein  specified,  why  he  should  not  be  punished  for  a 
contempt.677 

Punishment.     If,  upon  the  return  of  the  order  to  show 

cause,  it  satisfactorily  appears  that  the  person  required  to 
show  cause  has  violated  the  former  order,  the  court  or  judge 
may  either  punish  him,  as  prescribed  by  law  for  the  punish- 
ment of  a  contempt  of  a  court  of  record,  other  than  a  criminal 
contempt,  or  may  grant,  a  warrant,  directed  to  the  sheriff  of 
the  county,  reciting  the  former  order,  and  the  violation  there- 
of, and  commanding  the  sheriff  to  commit  the  wrong-doer  to 
close  confinement,  for  a  term  specified  therein,  not  more  than 
one  year.  A  person  thus  committed  cannot  be  admitted  to  the 
liberties  of  the  jail.678 

Discharge  of  prisoner.  The  warrant  may  be  super- 
seded, and  the  prisoner  discharged,  by  an  order,  in  the  dis- 
cretion of  the  court  or  judge  committing  him,  upon  his  execut- 
ing, to  the  person  who  applied  for  the  warrant,  an  undertak- 
ing, in  a  sum  fixed,  and  with  sureties  approved,  by  the  court 
or  judge,  to  the  effect,  that  he  will  pay  any  judgment,  which 
the  applicant,  or  his  assignee,  or  other  representative,  may  re- 
cover against  him,  by  reason  of  any  waste  theretofore  or  there- 
after committed  on  the  property;  and  upon  his  paying  to  the 
applicant,  for  the  costs  and  expenses  of  the  proceedings,  a 
sum,  fixed  by  the  court  or  judge.679 

stg  Code  Civ.  Proc.  §  1442. 

677  Code  Civ.  Proc.  §  1443. 

678  Code  Civ.  Proc.  §  1444. 

679  Code  Civ.  Proc.  §  1445. 
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§  2257.     Contribution. 

'  An  action  may  be  brought  to  compel  contribution  where 
the  real  property  oi  two  or  more  persons  is  hahlc  to  satisfy  a 
judgment,  and  the  whole  of  the  judgment,  or  more  than  a  due 
proportion  thereof,  has  been  collected,  by  a  sale  of    he  real 
property  of  one  or  more  of  them  by  virtue  of  an  execution 
Lued  upon  the  judgment-"  or  where  t"/™°* 
grantee,  of  a  judgment  debtor,  having  an  absolute  title  to  a 
distinct  parcel  of  real  property,  sold  by  virtue  of  an  execu- 
tion, redeems,  as  prescribed  in  section  1458  of  the  Code    the 
property  sold,  or  any  part  or  parts  thereof  separately  sold 
which  include  his  property.-     Section  1483  of  the  Code  fixes 
the  order  in  which  the  property  is  liable  to  contribution  and 
section  1484  provides  for  the  enforcement  of  contribution  by 
an  execution  issued  on  the  original  judgment.     Sections  1485 
and  1486  enumerate  the  necessary  steps  to  preserve  the  lien 
of  the  original  judgment,  for  the  purpose  of  enforcing  con- 
tribution.   It  is  deemed  not  necessary  to  set  forth  these  Code 
provisions  in  full.    There  seems  to  be  no  decisions  relating 
thereto    notwithstanding    they   were    a    part    of   the   Revised 
Statutes. 

ART.  VI!.     SHERIFF'S   DEED. 

§  2258.     Right  to  deed. 

'  Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  sale,  except  where  a  redemption  has  been  made  on  the 
last  dav  of  the  fifteen  months,  and,  in  that  case,  immediately 
after  the  expiration  of  twenty-four  hours  from  the  last  re- 
demption, the  sheriff,  who  made  the  sale,  must  execute  the 
proper  deed  or  deeds,  in  order  to  convey  to  the  person  or  per- 
sons entitled  thereto,  the  part  or  parts  of  the  property  sold 
which  have  not  been  redeemed  by  the  judgment  debtor  his 
heir,  devisee,  or  assignee.6-     The  making  and  delivery  of  the 

680  Code  Civ.  Proc.  §  1481. 
68i  Code  Civ.  Proc.  §  1482. 
682  Code  Civ.  Proc.  §  1471. 
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deed  is  imposed  on  the  sheriff  as  an  absolute  duty,  whenever 
a  demand  is  made,  unless  he  be  excused  by  other  matters.683 

§  2259.     Power  to  compel  execution  of  deed. 

A  conveyance  may  be  compelled  on  motion  of  the  pur- 
chaser,684 or  by  mandamus  proceedings.685  A  delay  of  thirteen 
years  in  making  a  demand  on  the  sheriff  for  the  execution  of 
the  deed  does  not  necessarily  constitute  such  laches  as  pre- 
cludes the  right  to  compel  the  sheriff  to  execute  a  deed.086  But 
it  seems  that  the  lapse  of  over  twenty  years,  since  the  execu- 
tion of  the  certificate  of  sale,  before  an  application  for  a 
sheriff's  deed,  raises  a  presumption  that  the  judgment  debtor 
had  redeemed  from  the  sale  and  thereby  destroyed  the  validity 
of  the  certificate. 686a 

It  is  no  defense  that  the  sheriff  has  already  executed  a  deed 
to  another  person  who  has  conveyed  the  premises  to  a  bona 
fide  purchaser,087  nor  that  the  sheriff,  whose  term  of  office  has 
expired,  is  not  in  possession  of  the  official  documents  and  does 
not  remember  the  facts,688  nor  thai  a  person  not  entitled  to 
redeem  has  deposited  the  amount  of  the  bid.089  "Whether  the 
sale  was  fraudulent  will  not  be  tried  on  a  motion  to  compel 
the  sheriff  to  execute  a  deed.690  An  assignee  of  the  certificate 
of  sale  cannot  compel  a  conveyance  unless  he  has  filed  the 
assignment,  with  the  certificate  of  proof  or  acknowledgment.881 

§  2260.     Who  must  execute. 

Where  the.  sheriff  dies,  is  removed  from  office,  or  becomes 

ess  people  v.  Grant,  61  App.  Div.  238,  70  N.  Y.  Supp.  504;  Remington 
Paper  Co.  v.  O'Dougherty,  81  N.  Y.  474,  481. 

684  people  v.  Haskins,  7  Wend.  463. 

eso  people  v.  Fleming.  2  N.  Y.  (2  Comst.)  484;  People  v.  Grant,  61 
App.  Div.  238,  70  N.  Y.  Supp.  504. 

eso  People  v.  Grant,  61  App.  Div.  238,  70  N.  Y.  Supp.  504. 

esea  Dixon  v.  Dixon,  89  App.  Div.  603,  85  N.  Y.  Supp.  609. 

687  People  v.  Fleming,  2  N.  Y.  (2  Comst.)  484. 

ess  People  v.  Grant,  61  App.  Div.  238,  70  N.  Y.  Supp.  504. 

eso  Matter  of  Eleventh  Ave.,  81  N.  Y.  436. 

ego  Hurd  v.  Magee,  3  Cow.  35. 

69i  People  v.   Ransom,  2  N.   Y.    (2    Comst.)    490.     See   post,   §   2261. 
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oTh^T^q^ineTto  act,  at  any  time  after  »**»«»■£ 
of  real  property  under  an  execution,  h.s  under-sheriff  must 
execute  'he  deed.  If  the  under-sheriff  also  dies,  ..  removed 
from  office,  or  becomes  otherwise  disqualified  to  art,  he  she 
iff's  successor  in  office  must  execute  the  deed.-  If.  when  the 
period  for  redemption  expires,  a  coroner,  or  a  person  specially 

appointed  by  .1 nrt,  who  has  sold  real  property  by _  virtue 

o  an  execution,  is  dead,  or  has  been  removed,  or  m  tin  case 
of  a  coroner,  if  he  is  no  longer  in  office,  the  court  must,  upon 
the  application  of  a  person  entitled  to  a  deed,  appoint  a  per- 
son to  execute  the  deed  accordingly-     It  would  seem    by 

logy,  thai   the  person  appointed  to  execute  the  deed  need 

„.,,  Jv,  security-     A  d 1  by  a  depnty,  in  the  name  <ri  the 

sheriff,  is  g !"  ' 

|  2261.     To  whom  conveyance  to  be  executed. 

K  „,,  pari  of  the  property  remains  unredeemed  by  a  cred- 
itor. U  ions,  I aveyed,  by  .he  sheriff,  to  the  purchaser  upon 

the  sale,  except  where  « rtificate  of  sale  has  been  assigned 

„,  which  case,  i.  mnsl  I nveyed  to  the  last  assignee^    Any 

part  or  parts  of  the  property  sold,  which  have  1 n  redeemed 

by  a  creditor,  must  1 nveyed  by  the  sheriff  to  the  last  r* 

doming  creditor,  except  where  he  has  assigned  the  certtfieate 
„f  redemption,  or  has  executed  any  other  assignment  oi  h.s 
right,  title,  and  interesl  in  the  property  redeemed  by  him  m 

which  ease,  it  st  1 veyed  to  the  last  assignee         Che 

,1 i   may  1-  executed  to  a  third  person  where  so  d.rcctcd 

by  the  person  redeemin- 

' Executor  or  administrator.     Where  a  person  ent.tlcd 

to  a  deed  dies  before  .he  delivery  of  the  deed,  the  sheriff  must 
execute  and  deliver  the  deed  to  his  executor  or  administrator. 

692  Code  Civ.  Proc.  §  1475. 

693  Code  Civ.  Proc.  §  1478. 

694  Sickles  v.  Hogeboom,  10  Wend.  562. 

695Gorham  v.  Gale,  7  Cow.  739,  745;  Jackson  v.  Bush,  10  Johns.  22., 
Jackson  v.  Davis,  18  Johns.  7. 
696  Code  Civ.  Proc.  §  1472. 
097  Merritt  v.  Jackson,  1  Wend.  46. 
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The  property  so  conveyed  must  be  held,  in  trust  for  the  use  of 
the  heirs  or  devisees  of  the  decedent,  subject  to  the  dower  of  his 
widow  if  there  is  one ;  but  it  may  be  sold,  in  a  proper  case,  for 
the  payment  of  his  debts,  in  the  same  manner  as  land,  whereof 
he  died  seized.698  This  Code  section  is  imperative  in  form,  and 
precludes  the  giving  of  a  sheriff's  deed  direct  to  an  assignee  of 
the  heirs  at  law  of  the  decedent,  notwithstanding  many  years 
have  passed  without  a  demand  for  a  deed  by  any  adminis- 
trator.699 

Filing  of  assignments.  Before  an  assignee  or  his  exec- 
utor or  administrator  is  entitled  to  a  deed,  each  assignment 
under  which  the  deed  is  'claimed  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded 
in  the  county  where  the  property  is  situated,  and  must  be  filed 
in  the  office  of  the  clerk  of  that  county.700  In  other  words  the 
sheriff  cannot  be  compelled  to  give  a  deed  unless  such  condi- 
tions are  complied  with.701  But  it  seems,  however,  that  the 
Code  provision  is  for  the  benefit  of  the  sheriff  who  may  waive 
the  protection  of  the  statute  so  that  the  title  of  his  grantee 
will  not  be  affected  by  the  omission  to  prove  and  file  the  as- 
signment of  the  certificate.702 

§  2262.     Contents. 

The  deed  need  not  recite  the  judgment  or  execution  under 
which  the  sale  was  made,703  but  it  is  sufficient  if  it  appears  that 
the  judgment  and  execution  were  the  authority  under  which 
the   sheriff   acted.704     It  must   specify    the    purchaser,703    and 

69s  Code  Civ.  Proc.  §  1473;  Reynolds  v.  Darling.  42  Barb.  418. 

609  Dixon  v.  Dixon,  89  App.  Div.  603,  607,  85  N.  Y.  Supp.  609,  which 
reverses  the  holding  in  the  same  case  at  special  term    (38  Misc.  652). 

too  Code  Civ.  Proc.  §  1474. 

70i  People  v.  Ransom,  2  N.  Y.   (2  Comst.)   490. 

702  Phillips  v.  Schiffer,  64  Barb.  548,  557;  Wood  v.  Morehouse,  45  N. 
Y.  368;  Bank  of  Vergennes  v.  Warren,  7  Hill,  91. 

703Averill  v.  Wilson,  4  Barb.  180;  Jackson  v.  Pratt,  10  Johns.  381; 
Jackson  v.  Streeter,  5  Cow.  529;   Jackson  v.  Jones,  9  Cow.  182. 

704  Averill  v.  Wilson,  4  Barb.  180. 

70s  Jackson  v.'Catlin,  2  Johns.  248. 
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describe  the  property  with  reasonable  certainty.700  A  mis- 
statement in  the  deed  of  the  day  of  sale  is  not  fatal  where  no 
injury  results.707  If  the  deed  contains  a  correct  description 
of  the  premises,  a  variance  between  it  and  the  certificate  of 
sale  is  not  fatal.708 

The  deed  must  distinctly  state,  in  the  granting  clause  there- 
of, whose  right,  title,  or  interest  was  sold  and  is  conveyed, 
without  naming,  in  that  clause,  any  of  the  other  parties  to  the 
action ;  otherwise  the  purchaser  is  not  bound  to  accept  the 
conveyance,  and  the  officer  executing  it  is  liable  for  the  dam- 
ages which  the  purchaser  sustains  by  the  omission,  whether 
he  accepts  or  refuses  to  accept  it.709 

§  2263.     Amendment,  reformation,  and  cancellation. 

Merely  formal  defects  in  the  deed  are  amendable.710  If  a 
deed  has  been  improvidently  executed  to  the  purchaser,  and  a 
sheriff  is  subsequently  directed  to  execute  a  deed  to  a  redeem- 
ing creditor,  the  court  will  not  direct  the  first  deed  to  be  can- 
celed but  will  leave  the  creditor  to  enforce  his  rights  as  he 
shall  be  advised.711     A  creditor  who  is  not,  upon  his  papers, 

706  Butler  v.  Clark,  29  Abb.  N.  C.  413,  66  Hun,  444,  50  State  Rep.  133, 
21  N.  Y.  Supp.  415.  The  premises  conveyed  must,  in  all  cases,  be  spec- 
ified with  so  much  precision  that,  from  the  description,  it  can  be  re- 
duced to  certainty.  Simonds  v.  Catlin,  2  Caines,  61,  Colem.  &  C.  Cas. 
346.  Where  two  distinct  parcels  of  land  equally  answer  the  descrip- 
tion contained  in  the  deed,  the  conveyance  will  be  held  inoperative. 
Mason  v.  White,  11  Barb.  173.  Describing  the  property  as  "supposed 
to  contain  four  hundred  acres,  whereof  one  hundred  was  struck  off"  to 
the  grantee  for  a  certain  sum,  is  too  uncertain.  Peck  v.  Mallams,  10  N. 
Y.  (6  Seld.)  509.  A  sheriff's  deed  describing  the  premises  as  "all  the 
lands  and  tenements  of  the  defendant,  situate,  lying,  and  being  in  the 
Hardenbergh  patent."  is  void  for  want  of  a  sufficient  description.  Jack- 
son v.  Rosevelt,  13  Johns.  97;  Jackson  v.  Delancy,  13  Johns.  536.  Con- 
struction of  particular  deeds,  see  Mason  v.  White,  11  Barb.  173;  Bart- 
lett  v.  Judd,  21  N.  Y.  200. 

-»~  Holman  v.  Holman,  66  Barb.  215,  218. 

708  Jackson  v.  Page,  4  Wend.  585. 

too  Code  Civ.  Proc.  §  1244. 

710  Brown  v.  Betts,  13  Wend.  29,  33. 

711  People  v.  Haskins,  7  Wend.  463,  469. 
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entitled  to  redeem,  takes  nothing  by  the  sheriff's  deed,  and 
the  deed  need  not  be  set  aside  or  canceled  by  action,  before  the 
purchaser,  to  whom  the  sheriff  has  subsequently  given  a  deed, 
can  maintain  an  action  for  the  possession,  against  the  grantee 
in  the  deed  given  by  the  sheriff,  upon  the  attempted  redemp- 
tion.712    The  deed  may  be  reformed.713 

§  2264.     Effect. 

The  deed  extinguishes  the  lien  of  junior  judgments,714  or  a 
lease  given  by  the  judgment  debtor  after  the  sale.715  Recovery 
of  land  by  mistake  not  included  in  the  deed  may  be  enjoined.716 
The  deed  of  a  part  of  the  debtor's  real  property  which  was 
sold,  precludes  a  second  deed  passing  the  remainder.717  The 
deed  may  be  recorded  with  the  same  effect  as  given  the  record- 
ation of  other  deeds.718 

Estate    conveyed.     The    deed    conveys   to    the    grantee 

therein  the  right,  title,  and  interest,  which  were  sold  by  the 
sheriff.719  The  deed  is  treated  as  if  given  by  the  judgment 
debtor  himself.  It  conveys  precisely  what  he  could  have  con- 
veyed when  the  judgment  was  docketed.7-0  The  deed  relates 
back  to  the  time  of  the  sale721  and  conveys  the  interest  of  the 
debtor  at  the  time  of  the  docketing  of  the  judgment;722  and 
hence  a  purchaser  from  an  execution  purchaser  before  the 
expiration  of  the  time  to  redeem  has  the  title,  where  the  execu- 
tion purchaser  afterwards  obtains  the  sheriff's  deed,  as  against 

U2  Hall  v.  Thomas,  27  Barb.  55. 

•is  Bartlett  v.  Judd,  21  N.  Y.  200. 

7i4  Ex  parte  Stevens,  4  Cow.  133. 

"5  Wilson  v.  Davol,  18  Super.  Ct.   (5  Bosw.)  619. 

"6  De  Riemer  v.  Cantillon,  4  Johns.  Ch.  S5. 

7i7  Jackson  v.  Stiker,  1  Johns.  Cas.  284. 

7i8  Hetzel  v.  Barber,  69  N.  Y.  1,  10. 

719  Code  Civ.  Proc.  §  1471. 

720  Hetzel  v.  Barber,  69  N.  Y.  1,  9. 

721  Jackson  v.  Dickenson,  15  Johns.  309;  Jackson  v.  Ramsay,  3  Cow. 
75.  So  held  where  deed  was  executed  by  successor  of  sheriff  who  exe- 
cuted the  certificate  of  sale,  more  than  forty  years  thereafter.  Dixon 
v.  Dixon,  38  Misc.  652,  78  N.  Y.  Supp.  255. 

722Lamont  v.  Cheshire,  65  N.  Y.  30. 
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a  subsequent  grantee  of  the  execution  purchaser.723  Notwith- 
standing it  is  not  executed  until  years  after  the  sale,  it  takes 
effect  from  the  time  when  it  might  have  been  demanded.724 
A  late  case  holds,  however,  that  while  ordinarily  the  deed 
relates  back,  so  far  as  necessary  to  convey  all  the  title  of  the 
debtor  at  the  time  of  the  docketing  of  the  judgment,  yet  this 
rule  has  no  application  where  upwards  of  forty  years  have 
intervened  intermediate  the  giving  of  the  certificate  and  the 
deed,  the  lien  in  the  meantime  having  ceased  on  a  legal  pre- 
sumption that  the  judgment  itself  has  been  paid.7248 

Recitals  as  evidence.  After  the  deed  has  been  record- 
ed for  twenty  years  in  the  county  where  the  real  estate  is  situ- 
ated, it  shall  be  presumptive  evidence  of  the  facts  therein 
stated.725  Otherwise,  the  party  claiming  title  under  a  sheriff's 
deed  must  show  a  judgment  and  execution  issued  thereon. 
The  recitals  in  the  deed  are  not  prima  facie  evidence  of  the 
issuing  of  the  execution.726  If  the  execution  can  not  be  found, 
however,  and  twenty  years  have  elapsed  since  the  sale,  the 
recitals  are  prima  facie  evidence  of  the  execution  provided  it 
is  also  shown  that  the  property  has  been  sold  by  a  sheriff  for 
the  enforcement  of  the  valid  lien  thereon  of  a  duly  docketed 
judgment.727  The  regularity  of  proceedings  to  redeem  may  be 
presumed  from  recitals  in  the  sheriff's  deed.728 

723  Holman  v.  Holman,  66  Barb.  215. 

"2-*Klock  v.  Cronkhite.  1  Hill,  107;  Dumond  v.  Church,  4  App.  Div. 
194,  74  State  Rep.  176,  38  N.  Y.  Supp.  557. 

T24a  Dixon  v.  Dixon,  89  App.  Div.  603,  608,  85  N.  Y.  Supp.  609. 

725  Code  Civ.  Proc.  §  1471.  This  provision  applies  only  to  execu- 
tions issued  and  sales  made  after  Sept.  1,  1877.  Goldman  v.  Kennedy, 
21  Abb.  N.  C.  362.  See,  also,  Jackson  v.  Robert's  Ex'rs,  11  Wend.  422; 
Rice  v.  Davis,  7  Lans.  393;  Phillips  v.  Shiffer,  14  Abb.  Pr.  (N.  S.)  101, 
64  Barb.  548,  7  Lans.  347;  Sandford  v.  Roosa,  12  Johns.  162;  Stafford  v. 
Williams,  12  Barb.  240. 

T26  Goldman  v.  Kennedy,  21  Abb.  N.  C.  362. 

727  Laws  1890,  c.  158;  Hume  v.  Fleet,  23  App.  Div.  185,  187,  48  N.  Y. 
Supp.  889. 

728  Rice  v.  Davis,  7  Lans.  393. 
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§  2265.     Nature  of  Code  provisions. 

Statutes  permitting  the  redemption  of  property  from  execu- 
tion sales  are  partly  for  the  benefit  of  the  defendant  and  partly 
for  the  benefit  of  persons  holding  liens  against  the  property 
acquired  from  the  defendant  but  existing  in  subordination  to 
the  execution  sale.729  The  right  to  redeem  is  purely  statutory, 
and  hence  the  statutes  must  be  strictly  complied  with  though 
there  are  cases  where  a  liberal  construction  of  the  statutes  has 
been  enforced  in  furtherance  of  justice. 

§  2266.     Right  to  redeem  as  affected  by  agreements  or  acts 
of  others. 

The  sheriff,  the  purchaser,  the  judgment  creditor,  or  a  re- 
deeming creditor,  cannot,  by  his  agreement  or  other  act,  in 
any  manner,  impair  or  prejudice  the  right  of  any  other  person 
to  redeem.730 

§  2267.     Right  to  redeem  as  affected  by  homestead  act. 

The  right  to  redeem  is  not  affected  by  the  homestead  act, 
provided  the  sale  was  made  under  judgments  docketed  prior 
to  the  record  of  the  notice  of  exemption.731 

§  2268.     Who  may  redeem. 

Roughly  classified,  a  redemption  from  the  purchaser  or  his 
assignee  may  be  by  the  judgment  debtor,  or  by  a  judgment  or 
mortgage  creditor.  A  redemption  from  a  redeeming  creditor 
may  be  by  another  judgment  or  mortgage  creditor. 

Judgment  debtor  or  his  representatives.  The  redemp- 
tion, within  a  year,  may  be  made,  either  by  the  judgment 
debtor,  whose  right  and  title  were  sold,  or  by  his  heir,  devisee, 
or  grantee,  who  has  acquired,  by  inheritance,  devise,  deed,  sale 

729  Freeman,  Executions,  §  314. 

"0  Code  Civ.  Proc.  §  1461.     See  Ford  v.  Knapp,  102  N.  Y.  135,  139. 

"I  Rice  t.  Davis,  7  Lans.  393. 
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by  virtue  of  a  mortgage  or  of  an  execution,  or  by  any  other 
means,  an  absolute  title  to  the  property  proposed  to  be  re- 
deemed; or,  in  a  case  specified  in  section  1458  or  1459  of  the 
Code,  to  a  portion  thereof.732  The  debtor  need  not  redeem 
in  person  but  may  do  so  by  his  agent,7"3  The  right  of  a  judg- 
ment debtor,  whose  title  has  been  sold  on  execution,  to  redeem 
from  the  sale,  is  personal,  not  depending  upon  the  condition 
of  his  title;  and  it  continues  for  the  period  allowed  by  law, 
though  he  may  meanwhile  have  parted  with  his  title.734  One 
who  has  redeemed,  but  has  not  received  a  deed,  is  not  a  grantee 
of  the  debtor  within  the  statute  so  as  to  be  able  to  redeem 
from  a  sale  under  a  senior  judgment.735  A  mortgagee  is  not  a 
grantee  of  the  debtor.730  A  grantee  of  the  debtor  may  redeem, 
though  no  sheriff's  certificate  was  issued  to  the  purchaser,  and 
though  the  execution  was  void;d>h\7:;7 

Judgment  creditor  or  mortgagee.     Real  property  which 

remains,  at  the  expiration  of  our  year  after  the  sale,  unre- 
deemed by  the  person  or  persons  entitled  to  redeem  it,  as  pre- 
scribed in  the  sections  1446  to  1448  of  the  Code,  may  be  re- 
deemed, within  three  months  after  the  expiration  of  the  year, 
by  a  creditor,  having  in  his  own  name,  or  as  executor,  admin- 
istrator, assignee,  trustee,  or  otherwise,  a  judgment  rendered,  or 
a  mortgage  duly  recorded,  at  any  time  before  the  expiration  of 
fifteen  months  from  the  time  of  the  sale,  which  is  a  lien  upon 
the  real  property  sold.738  A  judgment  creditor  cannot  redeem 
unless  his  judgment  is  a  lien  on  the  property  sold.789     Thus,  a 

732  Code  Civ.  Proc.  §  1447. 

733  Livingston  v.  Arnoux,  56  N.  Y.  507. 

734  Livingston  v.  Arnoux,  5G  N.  Y.  507.  Even  by  assigning  to  a  re- 
ceiver in  a  creditor's  suit  against  him.  Elsworth  v.  Muldoon,  15  Abb. 
Pr.   (N.  S.)   440. 

735  Lathrop  v.  Ferguson,  22  Wend.  116. 

730  Van  Rensselaer  v.  Sheriff  of  Albany,  1  Cow.  501. 

737  Thomas  v.  Bogert,  33  Hun,  11. 

738  Code  Civ.  Proc.  §§  1449,  1450.  Prior  to  1833  a  mortgage  creditor 
could  not  redeem. 

739  Putnam  v.  Westcott,  19  Johns.  73;  Merry  v.  Hallet,  2  Cow.  497; 
Hurd  v.  Magee,  3  Cow.  35;  People  v.  Easton,  2  Wend.  297;  Matter  of 
Stevens,  4  Cow.  133. 
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creditor  whose  judgment  is  docketed  after  th'e  debtor  has  made 
an  assignment,  cannot  redeem,  since  he  acquires  no  lien  on  the 
real  estate.740  So  a  judgment  creditor  whose  execution  is 
levied  on  sufficient  personal  property  to  satisfy  the  judg- 
ment741 or  who  purchases  real  property  at  his  own  execution 
sale742  cannot  redeem  from  another  sale  since  the  lien  of  his 
judgment  is  extinguished.  A  judgment  obtained  between  the 
time  of  the  sale  and  the  time  fixed  for  redemption  is  a  lien.743 
Judgments  or  mortgages  made  by  the  debtor  after  his  time  to 
redeem  has  expired,  but  within  the  three  months,  will  entitle 
such  creditor  to  redeem.744  A  creditor  under  a  senior  judg- 
ment may  redeem  from  a  sale  under  a  junior  judgment.745 
Any  judgment  creditor  having  a  lien  may  redeem  without 
reference  to  priority.740  An  agreement  with  the  debtor  to 
give  time  for  payment  of  the  judgment,747  or  the  purchaser's 
act  in  paying  the  judgment  under  which  the  creditor  claims 
to  redeem,  without  his  consent,74S  or  a  tender  to  the  sheriff  of 
the  amount  of  the  execution,749  does  not  preclude  a  redemp- 
tion by  a  creditor.  A  judgment  confessed  expressly  to  enable 
a  creditor  to  redeem,750  or  a  justice's  judgment,  though  ob- 
tained on  attachment,  where  the  transcript  is  duly  filed,751  is 
sufficient.  The  assignee  of  a  judgment  may  redeem,75'-  though 
he  paid  but  a.  small  sum  for  the  assignment.753     Where  one 

740  People  v.  Bacon,  99  N.  Y.  275. 
74i  Ex  parte  Lawrence,  4  Cow.  417. 

742  Ex  parte  Stevens,  4  Cow.  133;  People  v.  Easton,  2  Wend.  297. 

743  Van  Rensselaer  v.  Sheriff  of  Onondaga  County,  1  Cow.  443;  Van 
Rensselaer  v.  Sheriff  of  Albany,  1  Cow.  501;  Ex  parte  Peru  Iron  Co., 
7  Cow.   540. 

744  Wood  v.  Rabe,  96  N.  Y.  414. 

745  Ex  parte  Peru  Iron  Co.,  7  Cow.  540. 
7*6  Jackson  v.  Budd,  7  Cow.  658. 

747  Muir  v.  Leitch,  7  Barb.  341. 

748  People  v.  Beebe,  1  Barb.  379. 

749  Jackson  v.  Law,  5  Cow.  248;  People  v.  Beebe,  1  Barb.  379. 
-so  Snyder  v.  Warren,  2  Cow.  518. 

751  Ex  parte  Carmichael,  5  Cow.  17. 

752  Van  Rensselaer  v.  Sheriff  of  Onondaga  County,  1  Cow.  443. 

753  Ex  parte  Raymond,  1  Denio,  272.  Compare  People  v.  Bunn,  Hill 
&  D.  Supp.  265. 
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purchases  land  subject  to  a  judgment  and  afterwards  pur- 
chases at  the  execution  sale,  the  judicial  title  does  not  merge 
in  the  previous  title  so  as  to  prevent  another  judgment  cred- 
itor from  redeeming.704  The  holding  of  other  security  for  the 
judgment  debt  does  not  bar  the  creditor's  right  to  redeem 
from  a  junior  judgment  creditor.753 

Where  a  creditor  has  redeemed,  as  prescribed  in  section 
1-450  of  the  Code,  any  other  creditor  who  might  have  redeemed 
it  from  the  purchaser,  as  prescribed  in  said  section,  may  re- 
deem it  from  the  first  redeeming  creditor,  on  complying  with 
the  conditions  imposed  by  section  1451  of  the  Code. 

Where  the  lien  of  the  second  redeeming  creditor's  judgment 
or  mortgage  is  prior  to  that  of  the  first  redeeming  creditor's 
judgment  or  mortgage,  so  that  the  former  redeems  without 
paying  the  sum  specified  in  the  latter 's  certificate  of  satisfac- 
tion, the  latter  may.  without  executing  another  certificate  of 
satisfaction,  again  redeem  from  the  former,  or  from  any  subse- 
quent redeeming  creditor,  in  a  case  where  he  would  have  been 
entitled  to  redeem  if  his  first  certificate  had  not  been  executed; 
and  he  has  the  same  rights,  with  respect  to  any  creditor  redeem- 
ing from  him,  as  if  his  certificate  had  been  executed  when  he 
made  his  second  redemption.7"'"  This  last  Code  provision,  ac- 
cording to  Mr.  Throop.  was  prepared  in  order  to  avoid  a  pos- 
sible injustice  in  the  Working  of  the  scheme  to  require  a  re- 
deeming creditor  to  satisfy  part  of  his  debt.  Jf  he  holds  a 
junior  lien,  he  will  naturally  expect  to  pay  the  senior  lien,  and 
will  frame  his  certificate  of  satisfaction  accordingly:  but  if 
he  chances  to  redeem  before  the  holder  of  the  senior  lien  and 
the  latter  afterwards  redeems  from  him,  the  certificate  will 
impair  both  his  right  to  redeem  and  his  right  to  enforce  his 
debt,  unless  he  has  the  protection  which  this  section  gives  him. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  sections  1449  to  1452  of  the  Code,  may  redeem  from 
the  second  or  any  other  creditor,  who  has  redeemed,  in  the 

754  Chautauque  County  Bank  v.  Risley,  19  N.  Y.  369. 

755  Muir  v.  Leitch,  7  Barb.  341. 

756  Code  Civ.  Proc.  §  1452. 
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manner,  and  upon  the  terms  and  conditions,  prescribed  in  sec- 
tions 1451  and  1452  of  the  Code.757 

If  the  purchaser  is  also  a  creditor  of  the  judgment  debtor, 
and  as  such  could  redeem  from  a  purchaser,  or  a  redeeming 
creditor,  he  may  avail  himself  of  his  judgment  or  mortgage^ 
to  redeem  from  any  other  redeeming  creditor.738 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been  sold,  cannot  avail  himself  of  the  judgment, 
upon  which  the  execution  was  issued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed,  can  a  creditor, 
who  has  once  redeemed,  avail  himself  of  the  same  judgment 
or  mortgage,  to  redeem  again.  But  if  either  has  another  judg- 
ment or  mortgage,  which  would  entitle  him  to  redeem,  he  may 
avail  himself  thereof  for  that  purpose  in  the  same  manner 
and  on  the  same  terms  as  any  other  creditor.7"'''  The  execution 
creditor  cannot  redeem  by  virtue  of  the  judgment  on  which 
the  execution  is  issued,700  though  the  purchase  money  was 
wholly  applied  to  prior  executions;701  but,  as  to  any  other 
judgments  he  holds,  he  has  the  same  rights  as  any  other 
creditor;762  and,  where  he  purchases  at  his  own  sale,  he  cannot 
redeem  as  a  creditor  on  a  sale  under  a  "prior"  judgment.703 

Redemption  by  person  entitled  to  redeem  only  part. 

Where  a  person  who  has  an  absolute  title  to,  or  a  judgment 
or  mortgage  which  is  a  lien  up'on,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  author- 
ized to  redeem  the  property,  if  his  title  or  lien  extended  to  the 
whole,  he  may  redeem,  from  a  purchaser,  the  entire  property 
sold,  or  from  a  prior  redeeming  creditor,  the  entire  property 
redeemed  by  that  creditor;  except  that  if  his  title  or  lien  ex- 
tends to  a  distinct  parcel  only  of  one  or  more  parts  of  the 

757  Code  Civ.  Proc.  §  1453. 
tss  code  Civ.  Proc.  §  1456. 

759  Code  Civ.  Proc.  §  1457. 

760  people  v.  Baker,   20  "Wend.  602;    People  v.   Fleming,   2   N.   Y.    (2 
Comst.)   484. 

76i  Ex  parte  Paddock,  4  Hill,  544. 

762  People  v.  Fleming,  4  Denio,  137. 

763  Russell  v.  Allen,  10  Paige,  249. 
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property,  which  were  separately  sold,  he  can  redeem,  from  a 
purchaser,  only  the  part  or  parts  thus  separately  sold,  in  which 
his  distinct  parcel  is  included/-     This  Code  provision  excludes 
a  second  redeeming  creditor  from  the  right  to  redeem  from 
the  first  redeeming  creditor  a  distinct  parcel  of  the  property 
unless  the  latter  has  himself  redeemed  such  distinct  parcel. 
Where  two  or  more  persons  own  undivided  shares,  as  joint 
tenants  or  as  tenants  in  common,  in  the  property  sold,  or  m  a 
distinct  parcel  thereof  which  has  been  separately  sold,  each  ot 
them  may  redeem  the  share  or  interest  belonging  to  him.' 
So  where  the  judgment  or  mortgage  of  a  creditor,  entitled  to 
redeem    is  a  lien  on  such  an  undivided  share,  he  may  redeem 
thai    undivided  share   from  a   purchaser,  or  he  may  redeem 
from  a  prior  redeeming  creditor  the  entire  property  redeemed 
by  the  hitter  as  if  his  lien  attached  to  the  whole.76' 

<  2269.     Time. 

If  the  redemption  is  made  by  the  judgment  debtor  whose 
right  and  title  was  sold,  or  by  his  assigns  or  representatives, 
it  must  be  mad-  within  one  year  after  the  sale/"  Judgment 
or  mortgage  creditors  may  redeem  within  three  months  after 
the  expiration  of  the  year  if  the  debtor  has  not  redeemed 
within  the  year.768  A  creditor,  who  might  have  redeemed 
within  fifteen  months  after  the  sale,  as  prescribed  in  sections 
1450  to  1453  of  the  Code,  may  redeem  from  any  other  redeem- 
ing creditor,  although  the  fifteen  months  have  elapsed,  pro- 
vided he  redeems  within  twenty-four  hours  after  the  last 
previous  redemption.768     The  rules  as  to  the  computation  of 

to4  Code  Civ.  Proc.  §  1458.     Right  to  contribution,  see  Id.  §  1482. 

766  Code  Civ.  Proc.  §  1459.     See  People  v.  Bunn.  Hill  &  D.  Supp.  2G5. 

7cc  Code  Civ.  Proc.  §  1460. 

76-  Code  Civ.  Proc.  §  1446.     This  applies  equally  well  to  an  equitable 
owner.     Russell  v.  Allen,  10  Paige,  249. 

7.;.  code  Civ.   Proc.   §   1449;    Van  Rensselaer  v.   Sheriff  of  Onondaga 
County,  1  Cow.  443;   People  v.  Sheriff  of  Broome,  19  Wend.  87;   Morss 
v.  Purvis,  68  N.  Y.  225.     Calendar  and  not  lunar  months  are  meant. 
Snyder  v.  Warren,  2  Cow.  518. 
Tea  Code  Civ.  Proc.  §  1454. 
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time  have  been  considered  in  a  preceding  volume.770  It  has 
been  held  that  when  the  last  day  falls  on  Sunday,  the  redemp- 
tion must  be  on  the  day  before.771  On  the  other  hand,  it  has 
been  held  that  when  a  judgment  or  mortgage  creditor  redeems 
on  a  Saturday,  the  twenty-four  hours  limitation  within  which 
another  creditor  may  redeem  does  not  preclude  a  redemption 
on  Monday.772  The  time  for  redemption  under  a  sale  on  a 
second  judgment  is  not  affected  because  a  previous  sale  was 
made  under  a  judgment  subsequently  reversed.773  After  the 
time  for  redemption  has  expired,  the  court  cannot  interfere  to 
allow  it.774 

An  agreement  enlarging  the  time  to  redeem  is  valid,  in  so 
far  as  the  parties  to  the  agreement  are  concerned,775  but  can- 
not affect  the  rights  of  third  persons  to  redeem.77'5 

§  2270.     Amount  necessary  to  redeem. 

The  amount  required  to  redeem  depends  on  whether  the  re- 
demption is  by  the  debtor,  a  creditor,  or  by  a  creditor  re- 
deeming from  another  redeeming  creditor. 

Redemption  by  judgment  debtor  or  his  representatives. 

There  must  be  paid  the  sum  paid  upon  the  sale,  with  interest 

770  Volume  1,  p.  694.  That  day  of  sale  is  to  be  excluded,  see  Snyder 
v.  Warren,  2  Cow.  518. 

771  People  v.  Luther,  1  Wend.  42. 
tt2  Porter  v.  Pierce,  120  N.  Y.  217. 

773  Carlson  v.  Winterson,  147  N.  Y.  652,  657. 

774  where  a  person  with  full  knowledge  of  all  the  facts,  but  through 
a  mistaken  belief  that  his  interest  in  real  estate  was  not  subject  to 
sale  on  execution,  has  lost  his  title  through  a  regular  sale,  judgment, 
and  execution,  and  a  conveyance  by  the  sheriff  to  the  purchaser  pur- 
suant to  the  sale  after  the  time  for  redemption  has  expired,  the  court 
has  no  power  to  permit  redemption.     Weed  v.  Weed,  94  N.  Y.  243. 

775  Miller  v.  Lewis,  4  N.  Y.  (4  Comst.)  554. 

776  Code  Civ.  Proc.  §  1461.  This  Code  provision  overrules  Miller  v. 
Lewis,  4  N.  Y.  (4  Comst.)  554,  in  so  far  as  it  holds  that  where  there  is 
a  valid  agreement  between  the  judgment  debtor  whose  land  has  been 
sold  on  execution  and  the  purchaser,  postponing  the  time  within  which 
the  debtor  can  redeem,  a  creditor  by  judgment  obtained  subsequent  to 
such  agreement,  though  within  fifteen  months  from  the  sale,  cannot 
redeem. 
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from  the  time  of  the  sale,  at  the  rate  of  ten  per  centum  a 

yeWhere  two  or  more  persons  own  undivided  shares,  as  joint 
tenants  or  as  tenants  in  common  in  real  property  sold  by  vir- 
tue of  an  execution,  or  in  a  distinct  parcel  thereof  which  has 
been  separately  sold,  each  of  them  may  r.l^Mn.ir.nn  tin-  pur- 
chaser, as  prescribed  in  sections  1446  and  141,  of  the  Code, 
the  share  or  interest  belonging  to  him,  by  paying  a  part  of  the 
purchase  money  bid  for  the  property  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole  as  the  share 
or  interest  proposed  to  be  redeemed  bears  to  the  property  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale  at 
the  rate  of  ten  per  centum  a  year.778 

Redemption  by  judgment  creditor  or  mortgagee,     the 

sum  paid  on  the  sale,  with  seven  per  cent  interest  from  the 
time  of  the  sale,  must  be  paid  by  the  redeeming  creator. 
Tins  rule  is  applicable  as  between  an  assignee  of  a  shenfl  a 
certificate  of  sale  and  the  assignee  of  a  subsequenl  judgment 
creditor  seeking  to  redeem,  notwithstanding  the  purchaser  at 
the  execution  sale  was  the  prior  judgment  creditor  himself  and 
the  amount  bid  exceeded  the  indebtedness  on  the  3udgment. 

Where  a  judgment  or  mortgage  creditor  who  has  a  hen  upon 
an  undivided  share  owned  by  a  joint  tenant  or  tenant  m  com- 
mon sold  under  an  execution,  redeems  from  a  purchaser  that 
undivided  share,  he  must  pay  him  the  same  proportion  of  the 
purchase-money  which  the  owner  must  have  paid  to  redeem  it, 
as  prescribed  in  section  1459  of  the  Code.781 

Redemption  by  creditor  from  redeeming  creditor.     He 

must  reimburse  to  the  first  redeeming  creditor,  his  executor, 
administrator,  or  assignee,  the  sum  paid  by  him  to  rede 
the  propertv,  with  interest  at  the  rate  of  seven  per  centum  a 
year,  from  the  time  of  his  redemption.     If  the  judgment  or 

77-  Code  Civ.  Proc.  §  1446. 

778  Code  Civ.  Proc.  §  1459. 

779  Code  Civ.  Proc.  §  1450. 

780  Youmans  v.  Terry,  32  Hun,  624. 
78i  Code  Civ.  Proc.  §  1460. 

N.    Y.    Prac— 199. 
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mortgage  by  virtue  of  which  the  first  creditor  redeemed  is 
prior  to  the  judgment  or  mortgage  of  the  second  creditor,  the 
second  creditor  must  also  pay  to  the  first  creditor  the  sum 
specified  in  the  certificate  of  satisfaction  executed  by  him 
upon  his  redemption,  with  interest  at  the  rate  of  seven  per 
centum  a  year  from  the  time  of  his  redemption ;  unless  the  first 
redeeming  creditor's  judgment  or  mortgage  had  ceased,  when 
he  redeemed,  to  be  a  lien  as  against  the  second  redeeming  cred- 
itor, in  which  case,  the  latter  need  not  pay  any  part  of  the 
sum,  specified  in  the  certificate.782  Where  a  junior  judgment 
creditor  has  redeemed,  a  prior  judgment  creditor,  who  re- 
deems from  him,  need  not  pay  such  junior  judgment.783  If  a 
junior  creditor  has  redeemed,  a  senior  creditor  who  had  taken 
a  transfer  of  the  certificate  of  sale,  upon  presenting  it  and 
proper  proof  of  his  judgment,  need  not  pay  the  original  pur- 
chase money  to  the  sheriff.784  As  assignee  of  a  sheriff's  cer- 
tificate of  sale,  a  judgment  creditor  merely  occupies  the  place 
of  the  original  purchaser,  and  gains  no  preference  for  his 
judgment  so  that  the  interest  thus  acquired  may  be  purchased 
by  another  judgment  creditor  without  paying  any  part  of  the 
judgment  of  the  assignee  of  the  certificate.785 

§  2271.     Certificate  of  satisfaction. 

A  judgment  or  mortgage  creditor,  in  addition  to  paying  the 
amount  of  the  bid  with  interest,  must  execute  a  certificate  of 
satisfaction.786     A   creditor   who   redeems   from    a   redeeming 

'82  Code  Civ.  Proc.  §  1451.  Tender  of  original  bid,  with  interest,  is 
insufficient.  Ex  parte  Ives,  1  Hill,  639.  Junior  judgment  creditor  can- 
not redeem  without  payment  of  prior  mortgage  under  which  redemp- 
tion was  had.  People  v.  Ransom,  2  Hill,  51;  followed  in  Ex  parte  New- 
ell, 4  Hill,  608.  Judgments  not  properly  authenticated  need  not  be 
paid.     Rice  v.  Davis,  7  Lans.  393. 

783  Rosekrans  v.  Hughson,  1  Cow.  428. 

•784  People  v.  Ransom,  2  Hill,  51;  Ex  parte  Newell,  4  Hill,  608;  People 
v.  Muzzy,  1  Denio,  239. 

"85  People  v.  Ransom,  4  Denio,  145. 

786  Code  Civ.  Proc.  §  1450. 
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creditor  must  also  execute  a  certificate  of  satisfaction  relating 
to  his  judgment  or  mortgage.787 

.  Contents,  filing,  etc.     The  certificate  of  satisfaction  re- 
quired to  he  executed  by   a   creditor  in  order  to  effect   a  re- 
demption of  real  property  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  m  the 
comity;   must   describe,   with  reasonable   certainty,   the   judg- 
ment or  mortgage  under  which  he  redeems,  and  specify  the 
sum  due  thereupon;  and  must  state  thai  the  redemption  satis- 
fies the  judgment  or  mortgage,  in  full,  or  to  a  specified  amount. 
It  must  be  filed  in  the  county  clerk's  office,  at  or  before  the 
time  when  the  money  is  paid  to  effeel  He-  redemption,  unless 
the  money  is  paid  to  the  sheriff,  in  which  case,  the  certificate 
must  also  be  delivered  at  the  time  of  the  payment  to  the  sherift, 
who  must  file  it  in  the  county  clerk's  office,  as  prescribed  m 
section  one  thousand  lour  hundred  and  sixty-seven  of  the  Code. 
The  county  clerk,  immediately  after  the  execution  and  record: 
in„.  of  lhl.  deed,  nnist  enter  in  his  d'ockel   the  satisfaction  or 
partial  satisfaction  of  a  judgmenl   specified  in  a  certificate  so 
filed    as  required  by  law.  when  a  judgment   is  collected,  by 
virtue  of  an  execution.     If  a  mortgage,  specified  in  Hi.'  certifi- 
cate   is  recorded   in  hi-  office,  he  must   cancel   and  discharge 
the  mortgage  of  record,  if  it  is  satisfied  by  tie-  certificate;  or, 
if  it  is  only  partially  satisfied,  In-  must  make  a  minute  of  the 
partial  satisfaction,  upon  the  record  thereof.     If  the  property 
mortgaged  is  situated  in  a  county  in  which  there  is  a  register, 
the  county  clerk  must  transmit  a  certified  copy  of  the  certifi- 
cate to  the  register,  who  must,  in  like  manner,  cancel  and  dis- 
charge tie-  mortgage  of  record,  or  make  a  minute  of  the  partial 
satisfaction  thereof.     The  clerk's  and  register's  fees,  for  per- 
forming the   services  specified   in   this  section,   must   be  paid 
by  the  sheriff,  who  may  require  the  person  entitled  to  a  deed 
to  pay  him  the  amount  thereof,  before  the  deed  is  delivered.788 
This  Code   section  was  not   embraced  in   the   old   Code.     It 

-s-  code  Civ.  Proc.  §  1451.  subd.  2.  But  a  second  certificate  need  not 
be  executed  where  a  junior  lienor  who  has  first  redeemed  afterwards 
redeems  from  the  second  redeeming  creditor.     Code  Civ.   Proc.   §  1452. 

t  -  Code  Civ.  Proc.  §  1463.     See  Benton  v.  Hatch,  122  N.  Y.  322. 
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was  prepared,  according  to  Mr.  Throop,  to  remove  the  in- 
justice and  inconsistency  of  allowing  a  creditor  to  redeem, 
under  a  judgment  or  a  mortgage,  without  impairing  his  right 
to  collect  the  whole  of  his  debt  from  the  other  property  of  the 
debtor. 

Form  of  certificate  of  satisfaction  of  judgment. 

[Title  of  cause.] 

I,  ,  do  hereby  certify  that  a  certain  judgment  rendered  in  the 

above-entitled   action   in   favor  of  and   against  for   the 

sum  of  dollars,  of  which  I  am  now  the  owner,  and  entered  in 

the  county   clerk's   office   on  the day  of  ,   190 — , 

on  which  is  due  the  sum  of  dollars,  is  satisfied  in  full  by  the 

redemption  made  by  virtue  thereof  by   me  from  a  sale  made   under 

an  execution  against  the  property  of  by  the  sheriff  of  

county   of   certain   premises   situated   in   said    county,   described   in   a 

certificate   of   sale,    recorded    in  county   clerk's  office,    in   book 

,  at  page ,  on  the day  of ,  190 — . 

[Date.]  [Signature.] 

[Acknowledge,  or  prove,  and  certify,  in  like  manner  as  a  deed  to  be 
recorded  in  the  county.] 

§  2272.     Payment. 

The  payment  to  effect  a  redemption  must  be  in  cash,  unless 
the  purchaser  agrees  t'o  receive  something  else.789  Payment  by 
a  check  is  not  good  unless  it  is  presented  and  paid  before  the 
expiration  of  the  time  for  redeeming.790  The  payment  is  effec- 
tual though  the  payor  immediately  serves  an  injunction,  stay- 
ing it  in  the  sheriff's  hands,791  or  though  be  gives  immediate 
notice  to  the  sheriff  not  to  pay  over  a  portion  of  it.792 

Short  payment.     A  short  payment,  though  by  mistake, 

does  not  effect  a  redemption,793  though  otherwise  if  caused  by 
a  miscalculation   of  the   sheriff's   special  agent.794     A   trivial 

ts9  Stone  v.  Smith,  2  How.  Pr.  117. 
too  People  v.  Baker,  20  Wend.  602. 
79i  Ex  parte  Newell,  4  Hill,  589. 

702  Spraker  v.  Cook,  16  N.  Y.  567. 

703  Dickenson  v.  Gilliland,  1  Cow.  481;  Ex  parte  Peru  Iron  Co.,  7 
Cow.  540;  Hall  v.  Fisher,  1  Barb.  Ch.  53. 

704  Hall  v.  Fisher,  1  Barb.  Ch.  53;  Id.,  3  Barb.  Ch.  637;  Id.,  9  Barb. 
17. 
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deficiency  may,  however,  be  disregarded.-  A  subsequent 
payment  of  the  deficiency  is  ineffectual.''" 

Place  of  payment.     A  redemption  made  by  a  creditor 

on  or  after  the  last  day  of  the  fifteen  months  must  be  made  at 
the  sheriff's  office  of  the  county/-  A  redemption  cannot  law- 
fully be  made  elsewhere/98  There  are  no  limitations  as  to 
where  a  redemption  made  before  such  time  must  be  made  and 
it  has  been  held  that  it  may  be  made  out  of  the  county  where 
the  premises  were  situated  and  sold.799 

To  whom  to  be  made.  If  the  debtor  or  his  representa- 
tive redeems,  the  payment  must  be  made  to  the  purchaser,  his 
executor,  administrator,  or  assignee,  or  to  the  sheriff  who 
made  the  sale,  for  the  use  of  the  person  entitled  thereto. 
If  the  payment  is  by  a  creditor,  it  may  be  made  to  the  par- 
chaser  or  creditor,  from  whom  the  property  is  to  be  redeemed, 
his  executor,  administrator,  or  assignee;  or  it  may  be  paid,  tor 
the  use  of  the  person  so  entitled  thereto,  to  the  sheriff  who 

made  the  sale.801 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by 
the  onder-sheriff  or  a  deputy-sheriff,  in  behalf  of  the  sheriff, 
money  required  bo  be  paid,  or  a  paper  required  to  be  delivered, 
to  the  sheriff  in  order  to  effect  a  redemption,  at  any  time  be- 
fore the  last  day  of  the  fifteen  months  from  the  time  of  the 
sale,  may  be  paid  or  delivered,  either  to  the  sheriff,  or  to  the 
under-sheriff  or  deputy-sheriff  who  made  the  sale.8o: 

Where    a   sheriff  dies,    is   removed   from   office,    or   becomes 

795  Hall  v.  Fisher,  9  Barb.  17,  where  purchaser  was  held  to  be  estop- 
ped from  asserting  any  claim. 

toe  Ex  parte  Raymond,  1  Denio,  272. 

797  code  Civ.  Proc.  §  1455;  Gilchrist  v.  Comfort,  34  N.  Y.  235;  People 
v.  Lynch,  68  N.  Y.  473. 

TosMorss  v.  Purvis,  68  N.  Y.   225;    Porter  v.  Pierce,  120  N.  Y.   217, 

221. 

799  Rice  v.  Davis,  7  Lans.  393,  403. 

soo  Code  Civ.  Proc.  §  1446. 

sol  code  Civ.  Proc.  §  1462;  People  v.  Baker,  20  Wend.  602. 

802  Code  Civ.  Proc.  §  1476.  This  provision  is  declaratory  of  the  rule 
under  the  original  statute.  Livingston  v.  Arnoux,  56  N.  Y.  507.  See, 
also,  People  v.  Lynch,  68  N.  Y.  473. 
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otherwise  disqualified  to  act,  at  any  time  after  making-  a  sale 
of  real  property,  by  virtue  of  an  execution,  the  property,  or 
a  distinct  parcel  thereof,  may  be  redeemed  by  paying  the 
necessary  money  and  delivering  the  necessary  papers  to  his 
under-sheriff.  If  the  under-sheriff  also  dies,  is  removed  from 
office,  or  becomes  otherwise  disqualified  to  act,  the  property 
may  be  redeemed  by  paying  the  necessary  money  and  deliver- 
ing the  necessary  papers  to  the  sheriff's  successor  in  office.80'' 

Where  a  redemption  is  made  by  a  creditor,  on  or  after  the 
last  day  of  the  fifteen  months,  at  the  sheriff's  office  of  the 
county,  the  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend  at  the  sheriff's  office,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  there- 
after, in  which  a  redemption  can  be  made,  during  the  time 
when  the  sheriff's  office  is  required  by  law  to  be  kept  open. 
In  the  absence  of  the  sheriff,  the  redemption  may  be  mad'  by 
paying  the  necessary  money  and  delivering  the  necessary 
papers  to  the  under-sheriff  or  to  any  deputy-sheriff  present  at 
the  sheriff's  office.  If  the  term  of  office  of  the  sheriff  who 
made  the  sale  has  expired,  and  he,  or  his  under-sheriff,  or  a 
deputy-sheriff  authorized  in  his  behalf  to  receive  the  necessary 
money  and  the  necessary  papers  is  not  present,  the  money  may 
be  paid  and  the  papers  may  be  delivered  to  the  sheriff  then  in 
office  or  to  the  under-sheriff  or  a  deputy-sheriff  of  the  latter.804 

"Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a 
person  specially  appointed  by  the  court,  as  prescribed  in  sec- 
tion 1362  or  section  1388  of  the  Code,  it  may  be  redeemed  as 
if  it  had  been  sold  by  the  sheriff,  except  as  follows:  "Money, 
required  to  be  paid,  or  a  paper,  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  at  any  time  before  the 

803  Code  Civ.  Proc.  §  1475. 

so*  Code  Civ.  Proc.  §  1455.  The  provisions  of  this  section  apply  to  a 
redemption  made  on  a  sale  by  a  person  specially  appointed  by  the 
court,  as  prescribed  in  section  1362  or  1368  of  the  Code;  and  the  offi- 
cer, who  sold  the  property,  must  attend,  as  the  sheriff  is  therein  re- 
quired to  attend.  If  he  is  not  present,  the  redemption  may  be  effected, 
as  prescribed  in  that  section,  for  redemption  in  a  case,  where  the  term 
of  office  of  the  sheriff,  who  made  the  sale,  has  expired. 
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last  day  of  the  fifteen  months  from  the  time  of  the  sale,  must 
be  paid  to  the  officer  who  made  the  sale,  unless  the  person  en- 
titled to  redeem,  his  agent  or  attorney,  files  with  the  clerk  at 
the  countv,  with  the  paper  or  papers  required  to  be  filed,  or 
to  be  delivered  to  the  sheriff,  for  the  purpose  of  effecting  the 
redemption,  his  affidavit,  to  the  effect  that  the  officer  is  dead, 
or  has  been  removed,  or,  where  he  is  a  coroner,  tint  he  is  no 
longer  in  office;  or  that  after  diligent  search,  the  affiant  has 
been  unable  to  find  hi...  within  the  county,  in  which  case  the 

money   may  1-   paid   in1 art,   by  paying  it  to  the  county 

treasurer,  to  the  credil  of  the  cause,  with  like  effect,  as  where 
it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter."805 

The  officer  who  made  the  sale  may  appoint  an  agent  to  re- 
ceive the  redemption  money,8"  hut  payment  should  not  be  to 

the  county  clerk  in  the  absei tf  the  sheriff  and  his  deputies, 

where  the  clerk  has  no  special  authority  from  the  sheriff. 

§  2273.     Evidence   to   be   furnished   by   redeeming  judgment 
creditor. 

In  order  to  entitle  a  creditor  by  judgmenl  to  .-deem  real 
property,  as  prescribed  in  tins  article,  he  must,  when  he  re- 
deems, file  ...  the  county  clerk's  office  or  deliver  to  the  sheriff 
as  tie-  case  requires,  the  following  evidence  of  his  right: 

j  \  Copy  of  tin-  dockel  of  the  judgment,  under  which  he 
claims  the  righl  to  redeem,  duly  certified  by  the  county  clerk. 

-.  Each  assignmenl  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignmenl  so  filed  or  delivered  must 
1,,  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 

deed  t«.  be  r »rded,  or  the  execution  thereof  must  be  proved 

by  the  affidavil  of  tie-  creditor  or  of  a  witness  thereto  unless  it 
has  been  filed  and  entered,  as  prescribed  in  article  three  of 
title  one  of  chapter  eleven  of  the  Code,  in  which  case  a  cer- 
tified copv  thereof  must  be  filed  or  delivered. 

:■!.   An  affidavit,  made  by  him.  or  his  attorney  or  agent,  stat- 

805  Code  Civ.  Proc.  §  1477. 

8oc  Hall  v.  Fisher,  9  Barb.  17. 

sot  People  v.  Rathbun,  15  N.  Y.  528. 
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ing  truly  the  sum  remaining  unpaid  on  the  judgment,  at  the 
time  of  claiming  the  right  to  redeem.808 

If  the  person,  proposing  to  redeem,  claims  to  be  entitled  so 
to  do,  by  reason  of  his  being  an  executor  or  administrator  of  a 
person,  who,  if  living,  would  be  entitled  to  redeem,  he  must 
file  or  deliver,  with  the  other  papers  therein  prescribed,  a  cer- 
tified copy  or  a  sworn  copy  of  his  letters  testamentary,  or  let- 
ters of  administration.809  Of  course,  where  the  judgment, 
mortgage  or  assignment  is  in  the  name  of  the  executor  or  ad- 
ministrator, there  is  no  reason  for  requiring  proof  of  his  rep- 
resentative character.  While  it  seems  that  informalities  in 
the  papers  may  be  waived,  as  by  acceptance  of  the  redemption 
money  by  the  purchaser,810  there  can  be  no  waiver  of  these 
requirements  as  against  a  person  entitled  subsequently  to  re- 
deem.811 

Notice  that  the  evidence  must  be  filed  or  delivered  "when 
he  redeems"  so  as  to  preclude  the  furnishing  of  such  evidence 
after  the  redemption. 

Copy  of  docket  of  judgment.     A  certified  copy  of  the 

docket  of  his  judgment  must  be  presented  by  the  redeeming 
judgment  creditor.812  The  certificate  need  not  be  under  seal 
nor  dated.813  The  copy  of  the  docket  is  insufficient  where  not 
signed  by  the  county  clerk  or  by  any  one  in  his  behalf,  espe- 
cially where  the  name  of  the  clerk  does  not  appear  in  the  be- 
ginning of  the  certificate.814  But  it  is  sufficient,  so  far  as  the 
debtor  is  concerned,  that  one  of  several  judgments  under  which 
the  creditor  purports  to  redeem  was  properly  certified.    Other 

80s  Code  Civ.  Proc.  §  1464. 

soo  Code  Civ.  Proc.  §  14C6;  overruling  People  v.  Fleming,  2  N.  Y.  (2 
COmst.)   484. 

sio  Bank  of  Vergennes  v.  Warren,  7  Hill,  91. 

suCode  Civ.  Proc.  §  1468;  People  v.  Ransom,  2  N.  Y.  (2  Comst.) 
490.  This  overrules  decision  in  Wood  v.  Morehouse,  45  N.  Y.  368,  which 
held  that  the  sheriff  could  waive  recording  of  the  assignment  of  the 
certificate  of  sale. 

812  See  Waller  v.  Harris,  20  Wend.  555;  Brackett  v.  Miller,  24  Hun, 
560. 

813  People  v.  Ransom,  2  Hill,  51,  54. 
si*  Brackett  v.  Miller,  24  Hun,  560. 
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judgments  not  so  certified,  and  the  reference  to  them  in  the 
affidavit,  may  be  disregarded  as  unnecessary.815  Where  a 
judgment  was  recovered  in  one  county  and  docketed  in  an- 
other county,  producing  a  copy  of  the  docket  in  the  latter 
county  is  sufficient.816 

Assignments    of   judgment.     If   each    assignment,    not 

filed,  is  not  acknowledged  or  proved,  and  certified  in  like 
manner  as  a  deed  to  be  recorded,  proof  of  the  execution  of 
the  assignment  must  be  by  the  affidavit  of  the  creditor  or  of  a 
witness  thereto.817  If  the  affidavit  is  made  by  a  witness  it 
must  be  by  a  subscribing  witness,  if  there  is  one;818  if  there  is 
no  subscribing  witness,  it  may  be  verified  by  the  affidavit  of 
any  one  who  saw  it  executed  and  delivered.810  Slight  varia- 
tions in  the  verification  of  the  assignments  are  not  fatal.820  A 
person  on  whom  title  devolves  by  the  death  of  another,  such  as 
the  surviving  member  of  a  partnership,  need  not  prove  an 
assignment.821 

Form  of  verification  of  assignment  of  judgment. 

[Venue.] 

A.  X.,  being  duly  sworn,  says  that  he  was  present  when  the  fore- 
going assignment  of  judgment  was  executed  by  to  ,  and 

saw  said  whom  he  knew  to  be  the  person  described  in  and  who 

executed  said  assignment,  execute  and  deliver  the  same. 

[Jurat.]  [Signature.] 

-Affidavit  as  to  amount  due.     The  affidavit  must  state 


truly  the  sum  remaining  unpaid  on  the  judgment  at  the  time 
of  claiming  the  right  to  redeem.822  It  has  been  held  that  the 
affidavit  as  to  the  amount  due  may  be  made  before  the  expira- 

8i5  Rice  v.  Davis,  7  Lans.  393. 

sis  Woolsey  v.  Saunders,  3  Barb.  301. 

sit  Hall  v.  Thomas,  27  Barb.  55. 

sis  Ex  parte  Aldrich,  1  Denio,  662. 

8i9  People  v.  Fleming,  2  N.  Y.  (2  Comst.)  484. 

820  Rice  v.  Davis,  7  Lans.  393.     Sufficiency  of  affidavit,  see  Aylesworth 
v.  Brown,  10  Barb.  167;  Matter  of  Newell,  4  Hill,  612. 

821  Nehrboss  v.  Bliss,  88  N.  Y.  600. 

822  see  People  v.  Covell,  18  Wend.  598;   People  v.  Sheriff  of  Broome, 
19  Wend.  87;  Hall  v.  Thomas,  27  Barb.  55. 
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tion  of  the  year,  i.  e.,  before  the  time  has  arrived  when  the 
creditor  has  a  right  to  redeem.823  An  affidavit  as  to  the 
amount  due  on  the  judgment,  made  in  good  faith,  is  sufficient 
although  the  amount  is  innocently  overstated.824  An  affidavit 
stating  a  certain  amount  to  be  due  "as  claimed  by  this  de- 
ponent" is  insufficient,825  but  a  statement  that  "there  is  un- 
paid on  the  mortgage,  as  near  as  he  can  estimate,"  a  specified 
sum,  is  sufficient.820  An  affidavit  on  belief,  where  made  by  an 
agent,  is  insufficient.827  The  affidavit  may  be  made  by  the 
redeeming  creditor,  or  his  attorney  or  agent.828  One  who 
recovers  judgment  as  survivor  of  a  partnership  may  make  the 
affidavit,829  and  a  similarity  of  names  of  the  one  recovering 
the  judgment  and  the  one  making  the  affidavit  is  prima  facie 
evidence  of  identity.830 

Form  of  affidavit  of  amount  due  on  judgment. 

[Venue.] 
A.  X.,  being  duly  sworn,  says: 

I.  That  he   is  of  the  judgment   mentioned   in   the   foregoing 

copy  of  docket  of  judgment. 

II.  That  there  remains  unpaid  to  ,  the  sum  of  . 

[Jurat]  [Signature.] 

§  2274.     Evidence  to  be   furnished   by  redeeming   mortgage 
creditor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real 
property,  as  prescribed  in  this  article,  he  must,  when  he  re- 
deems, file  in  the  county  clerk's  office,  or  deliver  to  the  sheriff, 
the  following  evidence  of  his  right: 

823  people  v.  Ransom,  2  Hill,  51;  followed  in  Ex  parte  Newell,  4  Hill, 
608. 

824Muir  v.  Leitch,  7  Barb.  341.  Contra,  Smith  v.  Miller,  25  N.  Y. 
619. 

825  People  v.  Becker,  20  N.  Y.  354. 

S26  People  v.  Clarke,  37  Hun,  201. 

827  Ex  parte  Bank  of  Monroe,. 7  Hill,  177. 

828  Code  Civ.  Proc.  §  1463,  subd.  3. 

829  Nehrboss  v.  Bliss,  88  N.  Y.  600. 

830  Nehrboss  v.  Bliss,  13  Wkly.  Dig.  168. 
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1.  A  copy  of  the  mortgage,  under  which  he  claims  the  right 
to  redeem,  duly  certified  by  the  clerk  or  register  of  the  county. 

2.  Each  assignment  of  the  mortgage,  which  is  necessary 
to  establish  his  right,  acknowledged  or  proved,  and  certified, 
as  prescribed  in  the  last  section  for  an  assignment  of  a  judg- 
ment, unless  it  has  been  recorded;  in  which  case  a  certified 
copy  of  the  record  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent, 
stating  truly  the  sum  remaining  unpaid  on  the  mortgage,  at 
the  time  of  claiming  the  right  to  redeem.831 

If  the  person  proposing  to  redeem  claims  to  be  entitled  to 
do  so  by  reason  of  being  an  executor  or  administrator,  section 
14GG  of  the  Code,  as  set  forth  in  the  preceding  section,  applies. 

£  2275.     Duty  of  sheriff  as  to  custody  of  redemption  papers. 

The  sheriff  to  whom  one  or  more  papers  are  delivered  must 
keep  them  open,  at  all  reasonable  times  during  the  period 
allowed  for  redemption,  to  the  inspection  of  all  persons  inter- 
ested, lb-  must  have  ;ill  those  papers  ;it  the  sheriff's  office,  at 
the  times  when  lie  is  required  to  attend  thereat,  for  the  pur- 
pose of  enabling  creditors  to  redeem,  as  prescribed  by  law. 
and  he  must  file  them  in  the  county  clerk's  office,  within  three 
days  after  the  execution  of  the  de.-d.832 

§  2276.     Waiver  of  objections. 

Defects  in  an  attempted  redemption  may  he  waived  by  the 
execution  purchaser,  as  by  the  acceptance  of  the  money,833  but' 
acceptance  of  the  money  from  the  comity  clerk  and  imme- 
diately repaying  it  does  not  waive  the  objection  that  the  clerk 
had  no  power  to  receive  the  money.834  Acceptance  of  money 
from  a  stranger  waives  the  purchaser's  right  to  object  that  he 

83i  Code  Civ.  Proc.  §  1465.  The  rules  laid  down  in  the  preceding 
section  as  to  sufficiency  of  the  certified  copy,  and  of  the  affidavit  as  to 
the  amount  due,  apply. 

832  Code  Civ.  Proc.  §  1467. 

833  Matter  of  Eleventh  Ave.,  81  N.  Y.  436. 

834  People  v.  Rathbun,  15  N.  Y.  528. 
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had  no  right  to  redeem.835  It  should  be  observed,  however,  as 
already  stated,  that  no  waiver  can  affect  the  right  of  any  other 
person  to  redeem. 

§  2277.     Certificate  of  redemption. 

Where  a  redemption  is  made,  the  officer  or  other  person,  to 
whom  money  is  paid,  or  a  paper  is  delivered,  for  the  pur- 
pose of  effecting  the  redemption,  must  execute  and  deliver,  to 
the  person  paying  the  money  or  deliveriim  the  paper,  a  cer- 
tificate, stating  all  the  facts  which  transpired  before  him,  with 
respect  to  the  redemption.836  It  seems  that  this  section,  and 
the  succeeding  one,  were  chiefly  intended  to  provide  for  the 
preservation  of  evidence  that  the  sale  has  been  avoided  when 
a  redemption  is  made  by  a  judgment  debtor.  The  certificate 
can  only  be  made  by  the  persons  named  in  the  statute,  and  by 
the  one  who  made  the  sale,  or  one  lawfully  acting  in  his  be- 
half.S3T  Under  the  Revised  Statutes,  the  certificate  was  prima 
facie  evidence  of  the  facts  stated  therein. 

Recording1.     Such   a    certificate   may  be   acknowledged 

or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  record- 
ed in  the  county  where  the  property  is  situated.  The  record- 
ing thereof,  in  the  office  of  the  clerk  or  register  of  that  county, 
in  the  book  for  recording  deeds,  has  the  same  effect,  as  against 
subsequent  purchasers  and  incumbrancers,  as  the  recording  of 
a  conveyance.838  This  section  was  intended,  inter  alia,  to  de- 
termine who  should  have  the  right  to  a  conveyance,  when  the 
sheriff  had  power  to  Convey,  but  not  to  change  the  sheriff's 
power  to  convey.839  The  omission  to  have  the  certificate 
acknowledged  and  recorded  is  immaterial,  as  between  the 
debtor  and  a  subsequent  grantee  from  the  sheriff,  where  the 
former  was  in  possession  when  the  latter  took  his  deed,  that 

ess  Phyfe  v.  Riley,  15  Wend.  248. 

S36  Code  Civ.   Proc.   §   1469.     A   formal   receipt  is  sufficient.     Living- 
ston v.  Arnoux,  56  N.  Y.  507.     The  certificate  should  be  dated. 
837  Griffin  v.  Chase,  23  Barb.  278. 
sss  code  Civ.  Proc.  §  1470. 
sso  Boyce  v.  Wight,  2  Abb.  N.  C.  163. 
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being  constructive  notice,  which  prevented  his  being  a  bona 
fide  purchaser.840 

§  2278.     When  redemption  is  effected  by  creditor. 

A  redemption  by  a  creditor  is  effected,  only  when  he  lias 
paid  all  the  money  required  to  be  paid,  and  filed  or  delivered 
all  the  papers,  required  to  be  filed  or  delivered;  and  a  waiver 
of  any  of  those  requirements  is  void,  as  against  a  person  who 
is  entitled  subsequently  to  redeem.841  This  section  precludes 
any  waiver  affecting  a  subsequent  redeeming  creditor. 

§  2279.     Effect. 

Upon  payment  being  made,  by  a  judgment  debtor  or  his 
assigns  or  representatives,  the  sale  of  the  property  redeemed, 
and  the  certificates  of  tin-  sale,  as  far  as  they  relate  thereto, 
become  null  and  void.842  The  words  "so  far  as  they  relate 
thereto"  were  inserted  in  view  of  a  case  where  only  a  part  of 
the  property  is  redeemed.  Where  land  has  been  redeemed 
by  tin-  judgment  debtor,  one  who  became  a  grantee  of  the 
judgment  debtor  before  the  sale,  though  after  recovery  of  the 
judgment,  holds  free  from  any  incumbrance  by  reason  of  such 
sale,  purchase  and  certificate.848  If  land  is  sold  on  execution 
for  not  enough  to  satisfy  it.  and  the  defendant  redeem  it,  the 
sale  becomes  null  and  the  land  may  be  sold  again  upon  the 
sain'-  execution  and  Levy,  to  satisfy  the  balance  of  the  judg- 
ment, though  the  return  day  has  passed.844  The  effect  of  a 
redemption  by  th^  judgment  debtor  is  to  restore  a  junior  judg- 
ment, under  which  the  sale  was  also  had,  but  which  Avas  not 

840  Livingston  v.  Arnoux.  56  N.  Y.  507. 

b«  Code  Civ.  Proc.  §  1468. 

842  Code  Civ.  Proc.  §  1448;  Bowers  v.  Arnoux,  33  Super.  Ct.  (1  J.  & 
S.)  530.  So  a  deed  acquired  subsequent  to  the  sale  becomes  void. 
Stafford  v.  Williams,  12  Barb.  240.  It  seems  to  be  immaterial  that 
redemption  money  was  paid  by  third  person,  where  accepted.  Phyfe  v. 
Riley,  15  Wend.  248. 

B48Boyce  v.  Wisht,  2  Abb.  N.  C.  163. 

B44  Wood  v.  Colvin,  5  Hill,  228.  The  same  rule  is  to  be  applied  where 
the  defendant's  grantee  redeems.     Titus  v.  Lewis,  3  Barb.  70. 
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reached  in  the  application  of  the  proceeds,  to  the  same  Lien 
which  it  had  before  the  sale.845  A  judgment  debtor  induced 
to  redeem  by  fraud  may  recover  back  the  money  paid  or  may 
affirm  the  sale.846 

Redemption  by  creditor.  Where  a  redemption  is  effect- 
ed by  a  creditor,  it  vests  in  him  all  right,  title,  and  interest, 
which  the  purchaser  acquired  by  the  sale.847  A  creditor  of 
one  of  several  tenants  in  common  who  redeems  acquires  that 
tenant's  title.848  Redemption  by  a  junior  creditor  does  not 
extinguish  his  judgment;849  but  where  a  senior  judgment  cred- 
itor redeemed  lands  sold  by  a  junior  creditor  and  received  a 
sheriff's  deed,  the  land  being  worth  more  than  the  amount  paid 
to  redeem  and  the  amount  due  upon  the  senior  judgment,  the 
judgment  thereby  became  satisfied,  and  could  not  be  made  the 
basis  of  a  subsequent  execution.850  A  redemption  under  a 
satisfied  judgment  is  void.851 

ART.   IX.      RETURN. 

§  2280.     What  constitutes. 

The  return  to  an  execution  consists  of  a  brief  statement  by 
the  officer  executing  the  writ  as  to  his  proceedings  thereunder, 
which  is  usually  indorsed  on  the  back  of  the  execution.  When 
so  indorsed  and  the  execution  filed  with  the  proper  clerk,  the 
return  is  complete.  When  returnable,  the  execution  must, 
together  with  the  return  thereto,  be  filed  with  the  clerk,  unless 
otherwise  specially  prescribed  by  law.852  The  return  may  be 
by  mail  unless  the  officer,  making  the  return  in  the  name  of  the 
sheriff,  resides  in  the  place  where  the   clerk's   office  is  situ- 

s-io  Bodine  v.  Moore,  18  N.  Y.  347. 
8«  Goss  v.  Mather,  46  N.  Y.  689. 

847  Code  Civ.  Proc.  §  1468. 

848  Neilson  v.  Neilson,  5  Barb.  565;  Ford  v.  Knapp,  102  N.  Y.  135. 

849  Emmet's  Adm'rs  v.  Bradstreet,  20  Wend.  50;  Van  Home  v.  Mc- 
Laren, 8  Paige,  285. 

850  Benton  v.  Hatch,  122  N.  Y.  322. 
85i  Ten  Eyck  v.  Craig,  62  N.  Y.  406. 
852  code  Civ.  Proc.  §  23. 
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ated.853  The  return  must  be  in  writing  and  signed,  in  the 
Dame  of  the  sheriff,  by  the  officer  who  executes  the  writ.  A 
return  by  a  deputy,  in  his  own  name,  instead  of  in  the  name 
of  the  sheriff,  is  insufficient.854  The  land  need  not  be  par- 
ticularly described.866 

§  2281.     Who  may  make. 

The  return  should  be  made  by  the  officer  who  executed  the 
writ.  If  he  dies  or  is  removed  from  office  or  becomes  other- 
wise disqualified  to  act  before  making  the  return,  then  the  per- 
son specified  in  section  1388  of  the  Code,  already  set  forth,858 
should  make  the  return.857 

§  2282.     To  whom  to  be  made. 

The  return  must  be  to  the  clerk  with  whom  the  judgment 
roll  is  filed,858  except  that  where  an  execution  is  issued  out 
of  a  court  other  than  that  in  which  judgmenl  was  rendered, 
on  filing  a  transcript,  it  must  he  returned  to  the  clerk  with 
whom  the  transcript  is  tiled/"''  lint  a  return  to  the  wrong 
clerk's  office  is  a  mere  error  of  form  which  will  not  be  noticed 
on  the  application  to  set  ,-iside  the  return  I'm-  irregularity.860 

§  2283.     Time. 

The  execution,  by  its  terms,  is  required  to  be  returned  within 
sixty  days  after  its  receipt.861  If  a  return  nulla  bona  is  made 
in  less  than  sixty  days  the  question  as  to  the  propriety  thereof 
may   arise   either   in  an   action  against  the  sheriff  for  a  false 

sss  Code  Civ.  Proc.  §  102. 

85*  Simonds  v.  Catlin,  2  Caines,  61,  Colem.  &  C.  Cas.  346. 

.lackson  v.  Walker.  4   Wend.  462. 
856  See  ante,  §  2199. 

Sheriff  who  has  gone  out  of  office  cannot  make  return.     Richards 
v.  Porter,  7  Johns.  137. 
sss  Code  Civ.  Proc.  §  1366. 

859  Code  Civ.  Proc.  §  1367. 

860  Clark  v.  Dakin,  2  Barb.  Ch.  36.  To  same  effect,  Ennis  v.  Broder- 
ick,  45  Super.  Ct.   (13  J.  &  S.)  92. 

- ;1  Code  Civ.  Proc.  §  1366. 
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return  or  as  a  defense  to  a  creditor's  bill  or  supplementary 
proceedings.  A  return  in  less  than  sixty  days  is  not  invalid, 
though  made  at  the  request  of  plaintiff's  attorney,  unless 
collusion  or  an  intention  to  omit  to  attempt  to  collect  it  be 
shown.802  So  the  court  may,  on  application,  compel  a  return 
before  the  expiration  of  such  sixty  days;  as  where  there  is  no 
property  to  be  levied  on,  the  sheriff  will  not  be  prejudiced, 
and  unless  so  done  the  delay  will  injure  the  execution  cred- 
itor.863 But  if  the  execution  creditor  requests  the  sheriff  to 
make  a  return  nulla  bona  before  the  expiration  of  the  sixty 
days,  where  the  debtor  has  property  which  could  have  been 
reached  by  execution,  a  creditor's  bill  will  not  lie.864  Where 
a  sheriff  can  find  no  property  to  levy  on,  after  a  diligent 
search,  he  may  return  the  execution  nulla  bona  in  less  than 
sixty  days,  and  not  be  liable  for  a  false  return,  notwithstand- 
ing that  it  is  subsequently  ascertained  that  certain  property 
in  dispute  belonged  to  the  debtor.805  Ordinarily,  however,  a 
return  nulla  bona  before  the  expiration  of  sixty  days  is  at  the 
sheriff's  risk  unless  such  return  is  at  the  request  of  the  execu- 
tion creditor.806  An  execution  returned  unsatisfied  will  be 
presumed  to  have  been  returned  within  sixty  days.867  If  the 
sheriff  is  stayed  from  interfering  with  the  property  of  the 
judgment  debtor,  the  running  of  the  sixty  days  is  suspended 
during  the  continuation  of  the  stay.868  But  the  officer  can- 
not, by  his  own  act,  extend  the  time  in  which  to  make  a  return 
so  as  to  protect  himself  against  the  rights  of  the  execution 

862  High  Rock  Knitting  Co.  v.  Bronner,  18  Misc.  631,  77  State  Rep. 
725,  43  N.  Y.  Supp.  684. 

863  National  Exch.  Bank  v.  Burkhalter,  22  Civ.  Proc.  R.  (Browne) 
414,  20  N.  Y.  Supp.  593. 

864  Compare  Forbes  v.  Waller,  25  N.  Y.  430. 

865  Cross  v.  Williams,  12  Wkly.  Dig.  426.  And  see  Watson  v.  Bren- 
nan,  66  N.  Y.  621;  First  Nat.  Bank  of  Rome  v.  Dering,  8  Wkly.  Dig. 
261. 

see  Forbes  v.  Waller,  25  N.  Y.  430,  441. 

867  Bean  v.  Tonnelle,  24  Hun,  353,  1  Civ.  Proc.  R.   (McCarty)   33. 
sesAnsonia  Brass  &  Copper  Co.  v.  Conner,  103  N.  Y.  502.     See,  also, 
People  v.  Carnley,  3  Abb.  Pr.  215. 
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creditor.869  Failure  to  make  a  return  within  sixty  days  is 
waived  by  the  execution  creditor  where  he  consents  to  the 
retention  of  the  writ  by  the  officer  thereafter.870  The  objection 
that  the  execution  was  returned  prematurely  is  available  only 
on  a  direct  motion  on  behalf  of  the  debtor  to  set  aside  the 
return.871 

§  2284.     Compelling  return. 

The  general  rules  of  practice  expressly  provide  as  to  how 
a  return  may  be  compelled.872  The  court  cannot  compel  a 
further  return  showing  what  goods  were  sold  and  the  price, 
to  enable  defendant  to  sue  the  officer.873  The  motion  may  be 
refused  for  laches  in  moving.874  An  order  directing  a  sheriff 
to  return  an  execution  should  not  require  him  to  return  it 
"either  satisfied  or  nulla  bona."875  The  sheriff  is  not  relieved 
from  his  obligations  to  make  a  return  by  the  fact  that,  prior 
to  the  return  day,  he  was  served  with  a  warrant  of  attachment 
against  the  plaintiff,  granted  upon  the  application  of  defend- 
ant  as  plaintiff  in  another  action.876 

§  2285.     Amendment. 

An  amendment  of  the  return  may  be  ordered  by  the  court 
to  which  the  return  is  made.877     The  amendment  may  be  al- 

869  See  McGuire  v.  Bausher,  52  App.  Div.  276,  65  N.  Y.  Supp.  382. 
8to  McKinley  v.  Tucker,  6  Lans.  214. 

87i  Tyler  v.  Whitney,  12  Abb.  Pr.  465;  Tyler  v.  Willis,  33  Barb.  327; 
Fenton  v.  Flagg,  24  How.  Pr.  499. 

872  Volume  1,  p.  312.  See,  also,  Code  Civ.  Proc.  §  2270.  Power  is 
inherent.  Shindler  v.  Blunt,  3  Super.  Ct.  (1  Sandf.)  C83.  Defendant 
may  move.  Matter  of  Dawson,  20  Abb.  N.  C.  188,  13  Civ.  Proc.  R. 
(Browne)  142.  Successor  in  office  may  be  moved  against.  Holmes  v. 
Rogers,  18  State  Rep.  652,  2  N.  Y.  Supp.  501. 

873  Shindler  v.  Blunt,  3  Super.  Ct.  (1  Sandf.)  683. 

874  Mills  v.  Hicks,  44  Super.  Ct.  (12  J.  &  S.)  527. 

875  Mollineaux  v.  Mott,  78  App.  Div.  493,  79  N.  Y.  Supp.  661. 

870  Parker  v.  Bradley,  46  Super.  Ct.  (14  J.  &  S.)   244. 

--volume  1,  p.  706;  Code  Civ.  Proc.  §  725;  Williams  v.  Rogers,  5 
Johns.  163;  Davis  v.  Weyburn,  1  How.  Pr.  153.  Review  of  court's  ac- 
tion can  be  had  only  on  appeal.  Blumgart  v.  David,  1  Month.  Law 
Bui.  71. 

N.   Y.  Prac— 2C0. 
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lowed  even  after  the  commencement  of  an  action  for  a  false 
return.5378  Notice  of  the  motion  for  leave  to  amend  need  not 
to  given  to  one  claiming  goods  under  a  levy  made  prior  to 
such  return.879 

• 

§  2286.     Setting  aside  and  cancellation. 

A  return  nulla  bona,  made  by  mistake,  may  be  set  aside 
nunc  pro  tunc  as  of  the  date  when  made,  so  as  to  sustain  the 
validity  of  the  levy  as  against  other  creditors.880  A  return 
nulla  bona,  where  afterwards  withdrawn,  does  not,  in  an  ac- 
tion for  conversion,  estop  the  officer  from  proving  that  the 
goods,  which  were  converted  by  a  third  person  before  the 
return,  belonged  to  the  debtor  and  had  been  levied  on.881 

§  2287.     Conclusiveness. 

The  sheriff  cannot  contradict  his  return882  even  though  made 
by  a  deputy  in  the  sheriff's  name.883 

§  2288.    Effect  of  failure  to  make  or  falsity. 

Failure  to  make  a  return,884  or  an  incorrect  return,885  will 
not  invalidate  the  purchaser's  title.  Furthermore  the  omis- 
sion of  the  sheriff  to  file  his  return  with  the  proper  clerk, 
within  the  sixty  days,  is  a  mere  irregularity  which  will  not 
preclude  the  issuance  of  a  second  execution  within  five  years 
as  of  course.886 

sts  People  v.  Ames,  35  N.  Y.  482. 

879  Burnham  v.  Brennan,  42  Super.  Ct.  (10  J.  &  S.)  49. 

880  Lopez  v.  Campbell,  163  N.  Y.  340;  Burnham  v.  Brennan,  42  Super. 
Ct.  (10  J.  &  S.)  49;  Barker  v.  Binninger,  14  N.  Y.  (4  Kern.)  270;  Flan- 
agan v.  Tinin,  53  Barb.  587,  37  How.  Pr.  130.  Unauthorized  erasure 
of  return  not  fatal.     James  v.  Gurley,  48  N.  Y.  163. 

ssi  Barker  v.  Binninger,  14  N.  Y.   (4  Kern.)   270. 

882  Townsend  v.  Olin,  5  Wend.  207. 

883  Sheldon  v.  Payne,  7  N.  Y.   (3  Seld.)  453,  10  N.  Y.  (6  Seld.)  398. 

884  Phillips  v.  Shiffer,  14  Abb.  Pr.  (N.  S.)  101,  64  Barb  548,  7  Lans. 
347. 

sss  Jackson  v.  Sternbergh,  1  Johns.  Cas.  153. 

88G  Winebrener  v.  Johnson,  7  Abb.  Pr.   (N.  S.)   202. 
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Liability  of  sheriff.     For  a  failure  to  make  a  proper 


return  of  his  proceedings,  within  the  time  prescribed,  the 
sheriff  or  other  officer  to  whom  the  execution  is  directed  and 
delivered,  is  liable  to  the  party  aggrieved,  for  the  damages 
sustained  by  him;  in  addition  to  any  fine,  or  other  imprison- 
ment or  proceeding,  authorized  by  law.8"  Prima  facie  the 
officer  is  liable  for  the  amount  of  the  judgment  but  he  may 
show  in  mitigation  of  damages  that  the  execution  debtor  had 
no  property  on  which  the  execution  could  be  levied;*-8  but  he 
cannot  show  that  the  execution  debtor  is  still  solvent  and  that 
the  debt  may  be  collected  by  a  new  execution.889  Plaintiff 
must  prove  a  valid  judgment  but  defendant  cannot  take  ad- 
vantage of  an  irregularity  therein  which  renders  it  voidable 
though  not  void. 

ART.  X.      RELIEF    AGAINST    EXECUTION. 

§  2289.     Quashing  or  setting  aside. 

The  court  from  which  the  execution  is  issued  has  inherent 
power  to  set  aside  the  writ.  Where  voidable  but  not  void, 
the  execution  is  not  subject  to  collateral  attack,  and  can  be 
se1  aside  only  by  a  direct  motion.8*1  An  execution  against  a 
receiver  can  be  vacated  on  the  ground  that  he  is  an  officer  of 
the  court,  only  by  a  motion  for  that  purpose,  with  papers 
served.892  The  granting  of  the  motion  is  discretionary.  The 
motion  should  be  made  in  the  action  in  which  the  execution 
is  issued. s:,:!  except  that  the  motion  should  be  entitled  in  both 
causes  where  the  writ  was  issued  without  notice,  contrary  to 
stipulation  between  two  judgment  creditors.804     The  vacating 

sst  Code  Civ.  Proc.  §  102. 

sssLedyard  v.  Jones,  7  N.  Y.  (3  Seld.)  550;  Pach  v.  Gilbert,  17  Civ. 
Proc.  R.   (Browne)   399. 

sso  Ledyard  v.  Jones,  7  N.  Y.  (3  Seld.)  550;  overruling  Stevens  v. 
Rowe,  3  Denio,  327. 

sso  Forsyth  v.  Campbell,  15  Hun,  235. 

soi  Wright  v.  Nostrand,  94  N.  Y.  32. 
-  Harrison  v.  Wilkin,  78  N.  Y.  390. 

803  Jackson  v.  Sheldon,  9  Abb.  Pr.  127. 

so*  Parent  v.  Kellogg,  1  How.  Pr.  70. 
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of  the  judgment  vacates  the  execution.895  If  the  judgment  is 
vacated  after  the  execution  is  collected,  the  remedy  of  the 
execution  debtor  is  either  by  motion,  under  section  1323  of  the 
Code,  for  an  order  for  the  return  of  the  money  so  paid,  or  by 
action  to  recover  it."96  Sometimes  a  motion  to  quash  the 
execution  is  joined  with  a  motion  to  vacate  the  judgment. 
The  effect  of  setting  aside  the  sale  has  already  been  consid- 
ered.897 

Grounds.     In  connection  with  the  discussion  as  to  the 

form  and  contents  of  an  execution  certain  irregularities  have 
been  mentioned  as  grounds  for  setting  aside  the  execution  on 
motion.  For  example,  it  has  been  stated  that  the  execution 
will  be  set  aside  where  improperly  issued,  as  where  issued 
before  entry  of  the  judgment,  or  without  leave  of  court,  or 
in  violation  of  an  agreement  not  to  issue  it.  It  may  be  stated 
that  the  writ  will  be  quashed  whenever  it  is  made  to  appear 
that  it  has  been  improvidently  or  irregularly  issued,  or  that 
it  is  informal  or  defective  in  some  matter  of  substance.898 
But  instead  of  setting  aside  the  execution,  the  court  may  allow 
an  amendment  of  clerical  errors  or  nonprejudicial  mistakes,800 
or  may  allow,  nunc  pro  tunc,  in  a  proper  case,  the  doing  of 
the  act,  or  the  grant  of  a  favor,  which  would  make  the  issu- 
ance of  the  execution  regular.000  Payment  of  the  judgment 
is  ground  for  quashing.001  Informality  of  the  verdict,  arising 
from  a  mere  clerical  mistake  in  its  entry  ;902  or  a  wrong  indorse- 
ment on  the  writ  as  to  the  sum  to  be  collected,  where  the  writ 
has  been  returned  nulla  bona;003  or  the  opening  of  the  default 
on  which  the  execution  was  based,  where  the  new  judgment 

895  Spaulding  v.  Lyon,  2  Abb.  N.  C.  203. 
sssKidd  v.  Curry,  29  Hun,  215. 
sot  See  ante,  §§  2246,  2255. 

898  8  Enc.  PI.  &  Pr.  462. 

899  Abels  v.  Westervelt,  15  Abb.  Pr.  230. 

900  Prean  v.  Garrett,  24  Hun,  161. 

9oi  Reed  v.  Pruyn,  7  Johns.  426;  Watson  v.  Puller,  6  Johns.  283. 

902  Updegroff  v.  Judges  of  Niagara  County,  3  Cow.  31. 

903  Barnard  v.  Darling,  1  How.  Pr.   223.     And  see  Green  v.  Beals,  2 
Caines,  254. 
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was  to  the  same  effect  as  the  default;904  or  an  erroneous  re- 
cital in  the  execution  as  to  filing  of  transcript  in  another 
county,  where  it  also  correctly  recites  that  the  judgment  roll 
was  filed  in  the  same  county  :905  is  not  ground  for  setting  aside 
the  execution.  The  fact  that  nothing  has  been  collected  on  an 
irregular  execution  and  that  it  will  probably  be  returned 
nulla  bona  does  not  prevent  its  being  set  aside,906  but  it  is  a 
ground  for  refusing  to  set  aside  that  the  irregularity  in  the 
execution  has  been  cured.907  Errors  or  irregularity  in  the 
judgment  or  in  the  proceedings  prior  to  judgment,  are  not 
grounds  unless  such  as  to  render  the  judgment  void. 

Who  may  move.     Inasmuch  as  amendable  defects  can 

be  taken  advantage  of  only  by  the  defendant  in  the  execu- 
tion,908 it  would  seem  that  ordinarily  the  motion  cannot  be 
made  by  one  not  a  party  to  the  action.909  Thus,  it  has  been 
held  that  a  mere  mortgagee  of  the  judgment  debtor  cannot 
move  to  set  aside  an  execution  against  the  land  mortgaged.910 
But  a  party  may  be  estopped  to  claim  that  the  opposing  party 
has  mm  interest  to  enable  him  to  move  to  set  aside  the  execu- 
tion.911 

Time  for  motion.     The  motion  may  be  denied  because 

of  laches  in  moving,912  though  it  seems  that  the  motion  may 
be  made  after  the  return  of  the  execution.913 

Notice    of   motion.     Notice    of   the    motion    should    be 

given  to  the  plaintiff  in  the  execution. 

»04  Tucker  v.  Black,  1  How.  Pr.  249. 
905  Ward  v.  Sands,  4  Month.  Law  Bui.  51. 
9og  Davies  v.  Skidmore,  5  Hill,  501. 
sot  Oakley  v.  Becker,  2  Cow.  454. 

90s  Abels  v.  Westervelt,  15  Abb.  Pr.  230.  See,  also,  Smith  v.  Mc- 
Gowan,  3  Barb.  404,  409. 

909  See  Howland  v.  Ralph,  3  Johns.  20;  Duryee  v.  Botsford,  24  Hun, 
317,  319. 

910  Frink  v.  Morrison,  13  Abb.  Pr.  80. 

9ii  Lambert  v.  Converse,  22  How.  Pr.  265,  268. 

912  Aultman  &  Taylor  Co.  v.  Syme,  56  App.  Div.  165,  67  N.  Y.  Supp. 
530;  Bowman  v.  Tallman,  19  Abb.  Pr.  84,  28  How.  Pr.  482,  25  Super. 
Ct.   (2  Rob.)  632,  26  Super.  Ct.   (3  Rob.)    633. 

9i3  See  Pinckney  v.  Hegeman,  53  N.  Y.  31. 
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§  2290.     Injunction. 

The  general  rule  that  an  injunction  will  not  be  granted 
where  there  is  an  adequate  remedy  at  law  applies  to  an  in- 
junction against  proceedings  on  an  execution.''14  It  would 
seem  that  ordinarily  an  injunction  should  not  issue  where  the 
remedy  by  moving  to  quash  the  writ  is  adequate.  An  injunc- 
tion may  be  issued  to  restrain  the  collection  from  exempt 
property,915  and  financial  irresponsibility  for  damages  on  the 
part  of  the  judgment  creditor  is  ground  where  there  has  been 
an  excessive  levy.916  So  where  an  assignee  for  creditors  chums 
the  property  about  to  be  levied  on  as  the  property  of  the 
assignor,  an  injunction  may  be  granted  because  of  the  uncer- 
tainty and  inadequacy  of  actions  against  the  sheriff,  notwith- 
standing the  creditors  in  the  several  executions  have  given  in- 
demnity.917 But  a  levy  will  not  be  enjoined  in  behalf  of  the 
assignee  for  benefit  of  creditors  of  the  judgment  debtor  who 
claims  the  property  as  said  assignee,  merely  upon  allegations 
that  the  assignee's  remedy  at  law  by  action  against  the  sheriff 
for  the  value  of  the  property  must  be  tardy  and  that  its  prose- 
cution would  impede  the  execution  of  his  trust.918  The  neces- 
sity of  a  resort  to  extrinsic  evidence,  in  any  event,  to  show  the 
validity  of  plaintiff's  title  to  real  estate  as  against  a  purchaser 
at  an  execution  sale,  gives  plaintiff  a  good  cause  of  action  to 
restrain  the  sale.919  A  third  person  whose  goods  are  levied 
on  as  the  property  of  the  judgment  debtor  may  sue  to  enjoin 
further  proceedings,  where  the  debtor  is  financially  irrespon- 
sible.920    An  injunction  may  be  granted  to  prevent  the  sheriff 

si*  Lansing  v.  Eddy,  1  Johns.  Ch.  49;  Drewson  v.  American  Surety 
Co.,  22  Wkly.  Dig.  562. 

sis  Buffum  v.  Forster,  77  Hun,  27,  59  State  Rep.  833,  28  N.  Y.  Supp. 
285. 

oi6  Funk  v.  Brooklyn  Glass  &  Mfg.  Co.,  25  Misc.  91,  53  N.  Y.  Supp. 
1086. 

on  Newcombe  v.  Irving  Nat.  Bank,  51  Hun,  220,  21  State  Rep.  323, 
4  N.  Y.  Supp.  37. 

sis  Chittenden  v.  Davidson,  52  Super.  Ct.   (20  J.  &  S.)   421. 

9i9  Riley  v.  Schoeffel,  19  Wkly.  Dig.   438. 

920  Sickles  v.  Combs,  10  Misc.  551,  65  State  Rep.  260,  32  N.  Y.  Supp. 
181. 


§   2291  EXECUTION   AGAINST   PROPERTY.  3191 


Art.  X.     Relief  Against  Execution. 


from  paying  over  the  proceeds  where  the  sale  is  illegal.921 
Laches  in  suing  may  preclude  relief.922  The  judgment  debtor 
is  a  necessary  party  where  a  mortgagee  sues  and  the  question 
is  whether  the  execution  was  issued  for  too  much  and  whether 
an  assignment  of  the  judgment  was  valid.923  Enjoining  an 
execution  because  the  judgment  ought  not  to  be  enforced  has 
nothing  to  do  with  the  law  of  executions  and  will  not  be  con- 
sidered. 

§  2291.     Stay  of  proceedings. 

A  perpetual  stay  of  an  execution  will  be  ordered  to  prevent 
fraud  or  great  injustice,  where  complete  justice  may  be  done 
to  all  persons  concerned,924  as  where  the  lien  of  the  judgment 
has  expired.925  The  stay  may  be  granted  to  enable  the  judg- 
ment debtor  to  bring  a  cross  action  and  offset  judgments.926 
But  an  execution  in  ejectment  against  a  city  will  not  be  stayed 
to  give  the  city  time  for  the  exercise  of  the  right  of  eminent 
domain.927  Opening  a  default  does  not,  per  se,  stay  proceed- 
ings on  the  execution.928  Where  the  facts  are  disputed,  the 
relief  will  not  be  granted  on  motion.929  The  application  for 
a  stay  on  the  ground  of  payments  made,  but  not  allowed,  must 
set  forth  the  details  of  such  payment.930 

Discharge  in  bankruptcy.     Where  defendant  has  had 

no  opportunity  to  plead  his  discharge  as  a  bankrupt  or  insol- 
vent, in  the  action,  he  may  move  for  a  perpetual  stay  of  the 
execution.0"1     The  court  may  open  the  cause  so  as  to  give  him 

921  Burkhardt  v.  Sanford,  7  How.  Pr.  329. 
922Thursby  v.  Mills,  11  How.  Pr.  116. 
923  Warner  v.  Paine,  3  Barb.  Ch.  630. 
.  924  Lansing  v.  Orcott,  16  Johns.  4. 

925  Wilson  v.  Smith,  2  Code  R.  18. 

926  Knox  v.  Hexter,  42  Super.  Ct.   (10  J.  &  S.)  496. 

927  Strong  v.  City  of  Brooklyn,  12  Hun,  453. 

928  Carswell  v.  Neville,  12  How.  Pr.  445. 

929  Myers  v.  Kelsey,  19  Johns.  197;  Hewson  v.  Deygert,  8  Johns.  257. 
See,  also,  Davis  v.  Tiffany,  1  Hill,  642. 

930  Owen  v.  Jacobia,  Sheld.  455. 

931  Monroe  v.  Upton,  50  N.  Y.  593.  Motion  as  proper  remedy,  see 
Dresser  v.  Shufeldt,  7  How.  Pr.  85;   Bangs  v.  Avery,  2  How.  Pr.  49; 
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a  chance  to  try  the  question,  where  fraud  or  other  ground  im- 
peaching the  validity  of  the  discharge  is  alleged.932 

ART.  XI.     LIABILITY   FOR  WRONGFUL   LEVY  OR  SALE. 

§  2292.    Two  classes  of  wrongful  levy. 

A  levy  may  be  wrongful  either  because  (1)  the  writ  does 
not  justify  any  levy  whatever  or  because  (2)  the  writ  does 
not  justify  the  levy  actually  made.933 

§  2293.    Where  writ  does  not  justify  any  levy  whatever. 

The  liability  of  an  officer  for  levying  under  a  writ  void  or 
irregular  when  issued,  or  under  a  writ  valid  when  issued  and 
subsequently  losing  its  force  by  satisfaction  or  otherwise,  is 
limited  to  those  cases  in  which  he  has  notice,  either  on  the  face 
of  the  writ,  or  by  some  other  mentis,  of  the  infirmity  which 
renders  the  writ  invalid.934  The  sheriff  is  protected  by  an 
execution  apparently  regular  on  its  face  notwithstanding  that 
it  is,  in  fact,  void.935 

Liability  of  execution  creditor.     The  execution  creditor 

is  liable  as  a  trespasser  where  the  sheriff  proceeds  under  a  void 
execution,  as  where  the  execution  is  based  on  a  judgment 
which  has  been  satisfied  or  extinguished,936  or  where  based  on 
a  judgment  rendered  after  service  of  a  summons  not  naming 
the  person  whose  property  is  taken.936a  So  a  sale  after  a 
tender  of  damages,  costs,  and  sheriff's  fees,  makes  the  cred- 
itor liable,  especially  where  such  tender  is  made  in  his  pres- 
ence.937 It  is  no  defense  that  the  wrongdoer  afterward  sub- 
Bangs  v.  Strong,  1  How.  Pr.  181;   Cramer  v.  ,  5  Super.  Ct. 

(3  Sandf.)  700.  Recitals  of  discharge  as  conclusive,  see  Wall  v. 
Thorn,  14  Abb.  Pr.  292. 

93- Baker  v.  Taylor,  1  Cow.  165. 

933,  934  Freeman,  Executions,  §   272. 

ass  Clearwater  v.  Brill,  63  N.  Y.  627. 

ase  Swan  v.  Saddlemire,  8  Wend.  676;  Ruckman  v.  Cowell,  1  N.  Y. 
(1  Comst.)  505;  McGuinty  v.  Herrick,  5  Wend.  240.  Express  malice 
is  not  essential.     Brown  v.  Fleeter,  7  Wend.  301. 

936a  Durst  v.  Ernst,  91  N.  Y.  Supp.  13. 

937  Tiffany  v.  St.  John,  65  N.  Y.  314. 


§  9294                 EXECUTION   AGAINST   PROPERTY.                      3193 
" '  Art.  XI.     Liability  for  Wrongful   Levy  or  Sale. 

jects  the  same  property  to  a  valid  process .•■■     If  the  execution 
is  not  void,  but  merely  voidable,  the  creditor  cannot  be  held 
liable  for  acts  done  before  the  execution  was  set  aside.    '     rro- 
eeedings  had  under  an  execution  based  on  an  erroneous  judg- 
ment do  not  become  irregular  or  unlawful  by  a  subsequent 
reversal  of  the  judgment.-0     It  need  not  appear  that  the  cred- 
itor specially  directed  the  issuing  of  the  writ-     Merely  fail- 
ing  to  countermand  an  execution  after  the  return  day  will  not 
support  an  action."*     Where,  at  the  time  of  a  levy,  the  sheriff 
has  writs  in  favor  of  different  parties,  either  may  be  sued  sep- 
arately  M«     Persons  ,.„ncerned  in  the  issuance  of  a  void  execu- 
tion are  jointly  and  severally  liable  for  the  damage  resulting." 

§  2294.    Where  writ  does  not  justify  levy  actually  made. 

In  the  absence  of  directions,  the  officer  making  the  levy  or 
sale  acts  at  his  peril  in  levying  on  property  not  belonging  to 
the  defendant  in  the  execution,  or  in  making  an  excessive 
Levy  or  in  Levying  on  property  exempt  from  sale.  Issuing 
;,n  "execution  without  any  direction  as  to  Low  it  is  to  be  en- 
f0rCed  or  as  to  whal  property  is  to  be  taken,  implies  only  an 
authority  to  do  a  lawful  act  pursuant  to  its  command.  U 
the  officei.  is  in  .loul.t  he  should  require  indemnity  before  pro- 
ceeding.    However,   he   is  not   liable   for  levying  on   exempt 

938  Lvon  v.  Yates,  52  Barb.  237. 

.».  plepgras  v.  Edmunds.  5  Misc.  314,  25  N.  Y.  Supp.  961,  23  Civ.  Pro* 
R.  (Browne)  241,  31  Abb.  N.  C.  39.  An  execution  creditor  is  not  a 
trespasser  because  the  execution  is  issued  for  too  much.  Peck  v.  Til 
fanv   2  N.  Y.  (2  Comstj  451. 

ofoKissock  v.  Grant.  34  Barb.  144;   Reinmiller  v.  Skidmore,  7  Lans. 

"L  Newberry  v.  Lee,  3  Hill,  523.  Compare  Copley  v.  Rose  2  N  Y. 
(9  Comst  )  115.  But  it  must  appear  that  he  was  responsible  for  it. 
Perciv* v.  Jones,  2  Johns.  Cas.  49;  Taylor  v.  Trask,  7  Cow.  249;  Gold 
v.  Bissell,  1  Wend.  210. 

942  Vail  v.  Lewis,  4  Johns.  450. 

043  Wehle  v.  Butler.  61  N.  Y.  245. 

^Kreiser  v.  Scofield,  9  Misc.  200,  60  State  Rep.  839,  29  N.  Y.  Supp. 

68045Bowe  v.  Wilkins.  105  N.  Y.  322;  Welsh  v.  Cochran,  63  N.  T.  181. 
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property  unless  he  continues  to  assert  his  rights  after  a  claim 
of  exemption  is  made,946  or  unless  he  knows  that  the  property- 
is  exempt  when  he  makes  the  levy.947  An  offer  to  relinquish 
the  levy,  where  made  some  time  after  the  levy,  will  not  affect 
the  right  of  action. 94S  Such  a  restoration,  even  when  ac- 
cepted, does  not  bar  the  right  of  action  but  merely  constitutes 
matter  in  mitigation  of  damages.949 

Liability  of  execution  creditor.  If  the  execution  cred- 
itor directs  the  levy,050  or  approves  of  the  levy,951  or  in- 
demnifies the  sheriff  against  the  levy,952  he  is  liable;  but  it 
is  not  enough  that  his  attorney  ordered  the  levy,953  and  there 
is  no  presumption  that  the  creditor  directed  the  levy.954  So 
an  execution  creditor  present  at  the  levy,  who  refers  the  officer 
to  his  attorney  for  instructions,  is  liable  for  a  wrongful  levy.955 
So  he  is  liable  if  he  receives  the  proceeds,  with  knowledge  of 
the  facts,  and  fails  to  repudiate  the  officer's  acts.956  He  is 
jointly  and  severally  liable  with  the  sheriff957  and  his  sureties 

946  Wilcox  v.  Howe,  59  Hun,  268,  12  N.  Y.  Supp.  783;  Gilewicz  v. 
Goldberg,  69  App.  Div.  438,  74  N.  Y.  Supp.  984. 

947  Frost  v.  Mott,  34  N.  Y.  253;  followed  in  Grieb  v.  Northrup,  66  App. 
Div.  86,  72  N.  Y.  Supp.  481. 

9*8  Livermore  v.  Northrup,  44  N.  Y.  107.  Return  of  property  sold, 
after  sale,  does  not  bar  an  action  or  mitigate  the  damages.  Kelly  v. 
Mesier,  21  App.  Div.  253,  47  N.  Y.  Supp.  675. 

949Hanmer  v.  Wilsey,  17  Wend.  91;  Higgins  v.  Whitney,  24  Wend. 
379. 

950  Fonda  v.  Van  Home,  15  Wend.  631;  Stewart  v.  Wells,  6  Barb.  79. 

951  Alvord  v.  Haynes,  13  Hun,  26. 

952  Ball  v.  Loomis,  29  N.  Y.  412. 

953  Fischer  v.  Hetherington,  11  Misc.  575,  66  State  Rep.  178,  32  N.  Y. 
Supp.  795;  Averill  v.  Williams,  4  Denio,  295. 

954  Averill  v.  Williams,  1  Denio,  501. 

955judson  v.  Cook,  11  Barb.  642;  Armstrong  v.  Dubois,  1  Abb.  Dec. 
8,  4  Keyes,  291. 

956Brainerd  v.  Dunning,  30  N.  Y.  211;  Murray  v.  Bininger,  3  Abb. 
Dec.  336,  3  Keyes,  107,  33  How.  Pr.  425;  Castle  v.  Lewis,  78  N.  Y.  131. 
But  knowledge  of  attorney  is  not  knowledge  of  his  client,  the  execution 
creditor.     Bowe  v.  Wilkins,  105  N.  Y.  322. 

957  Ball  v.  Loomis,  29  N.  Y.  412. 
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on  the  indemnity  bond,958  where  he  indemnifies  the  sheriff  for 
making  a  levy. 

Liability  of  third  person.     A  third  person  who  aids  the 

officer  in  overcoming  resistance  to  a  levy  on  goods  not  belong- 
ing to  the  debtors  is  liable  for  an  assault  and  battery.959  And 
an  intermeddler  who  points  out  property  to  be  levied  on  is 
liable.960 

ass  Dyett  v.  Hyman,  129  N.  Y.  351. 

959  See  Elder  v.  Morrison,  10  Wend.  127. 

9go  Merrill  v.  Near,  5  Wend.  237. 
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General  considerations,  §  2295. 
In  what  actions  allowable,  §  2296. 

As  dependent  on  nature  of  action. 

As  dependent  on  issuance  of  order  of  arrest. 

Persons  entitled,  §  2297. 

Execution  against  guardian  ad  litem,  §   2298. 

Issuance,  §  2299. 

Execution  against  property  as  condition  precedent. 

Simultaneous  executions  against  property  and  person. 

Contents,  §  2300. 
Making  the  arrest,  §  2301. 
Effect,   §  2302. 
Setting  aside,  §  2303. 
Custody,  §  2304. 

Escape. 

Discharge,  2305. 

By  lapse  of  time. 

By  direction  of  execution  creditor. 

By  laches  of  execution  creditor. 

By  order  of  court. 

Successive  writs,  §  2306. 

After  escape. 

After  death  of  debtor. 

After  discharge  of  debtor  after  thirty  days. 

§  2295.     General  considerations. 

In  the  preceding  chapter  relating  to  execntions  against 
property  some  of  the  Code  provisions  which  apply  equally 
well  to  executions  against  property  and  to  executions  against 
the  person  have  been  considered,  so  that  it  will  not  be  neces- 
sary, in  this  chapter,  to  more  than  refer  thereto.  The  pro- 
visions applicable  only  to  an  execution  against  the  person  are 
embraced  in  sections  1487  to  1495  of  the  Code.  An  execution 
against  the  person  is  often  called  a  body  execution.  It  par- 
takes of  the  nature  of  punishment  for  crime  and  hence  the 
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Code  provisions  must  be  closely  followed  to  entitle  a  party 
thereto. 

§  2296.     In  what  actions  allowable. 

AYhere  a  judgment  can  be  enforced  by  execution,  as  pre- 
scribed in  section  1240  of  the  Code,1  an  execution  against  the 
person  of  the  judgment  debtor  may  be  issued  thereupon,  in 
either  of  the  following  cases : 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  de- 
pends upon  the  nature  of  the  action,  except  where  the  person 
to  be  arrested  is  a  woman  and  she  has  not  been  arrested  before 
judgment. 

2.  In  any  other  case,  where  an  order  of  arrest  has  been 
granted  and  executed  in  the  action,  and  if  it  was  executed 
against  the  judgment  <l«-l»t» >r.  where  it  has  not  been  vacated.2 
In  other  words  a  body  execution  is  proper  where  the  judgment 
is  one  enforceable  by  execution  rather  than  by  contempt  pro- 
ceedings, in  two  cases,  viz.:  the  one  where  an  order  of  arrest 
before  judgment  would  be  proper  because  the  action  is  one 
enumerated  in  section  .".40  of  the  Code;  the  other,  where  an 
order  of  arrest  has  been  granted,  executed,  and  not  vacated. 

As  dependent  on  nature  of  action.     Inasmuch  as  a  body 

execution  may  be  issued  "where  the  plaintiff's  right  to  arrest 
the  defendant  depends  on  the  nature  of  the  action,"  it  be- 
comes necessary  t<>  determine  in  what  actions  an  order  of  ar- 
rest before  judgment  can  be  granted  because  of  the  nature  of 
the  action.  Section  549  of  the  Code  enumerated  such  actions. 
Said  section  has  been  treated  of  in  the  chapter  on  arrest,3  so 
that  only  a  brief  reference  thereto  will  be  made  in  this  con- 
nection. Concisely  stated,  an  arrest  is  proper,  under  such 
section,  in  actions  to  recover  a  fine  or  penalty;4  actions  to 
recover  damages  for  a  personal  injury:5  actions  for  injury  to 

i  See  ante,  §  2200. 

2  Code  Civ.  Proc.  §  1487. 

3  Volume  2,  pp.  1278-1296,  1298,  1300. 
*  Volume  2,  p.  1279. 

5  Volume  2,  p.  1279.     Action  to  recover  damages  for  negligent  acts  of 
omission  in  action  for  personal  injuries.     Gallagher  v.  Dolan,  27  Misc. 
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property;6  action  for  breach  of  promise  to  marry;7  actions 
for  misconduct  or  neglect,  in  office,  or  in  a  professional  em- 

122,  57  N.  Y.  Supp.  334,  and  cases  cited.  Defendant  need  not  be  per- 
sonally negligent.  Ossman  v.  Crowley,  101  App.  Div.  597,  92  N.  Y. 
Supp.  29.  Contra,  Davids  v.  Brooklyn  H.  R.  Co.,  45  Misc.  208,  92  N. 
Y.  Supp.  220;  Lasche  v.  Dearing,  23  Misc.  722,  53  N.  Y.  Supp.  58.  Ac- 
tion for  damages  for  causing  death  by  negligence  is  an  action  for  per- 
sonal injuries.  Haines  v.  Jeroloman,  2  Civ.  Proc.  R.  (McCarty)  196. 
But  see  note  following. 

e  Volume  2,  p.  1280.  Action  to  recover  damages  for  death  by  wrong- 
ful act  is  action  for  injury  to  property.  People  v.  Gill,  85  App.  Div. 
192,  83  N.  Y.  Supp.  135.  An  action  against  a  common  carrier  for  non- 
delivery of  goods,  in  the  form  of  an  action  on  contract,  is  not  an  action 
for  the  "injury  to  property."  Catlin  v.  Adirondack  Co.,  81  N.  Y.  639. 
An  action  to  recover  damages  from  the  defendant  for  negligent  injury 
to  property  of  the  plaintiff  in  his  possession  is  to  be  regarded  as  an 
action  for  misfeasance  or  malfeasance,  and  not  an  action  for  breach  of 
contract  though  the  property  was  in  possession  of  defendant  by  virtue 
of  a  bailment.  Keeler  v.  Clark,  18  Abb.  Pr.  154.  Where  tbe  gravamen 
of  an  action  is  willful  injury  to  plaintiff's  property,  although  the  com- 
plaint demands  an  adjudication  upon  the  construction  of  the  will  under 
which  plaintiff  claims,  an  execution  may  be  issued  against  defendant's 
person.  Niver  v.  Niver,  43  Barb.  411,  19  Abb.  Pr.  14,  29  How.  Pr.  6. 
A  complaint  alleging  a  sale  and  delivery  of  an  organ  at  an  agreed  price, 
plaintiff's  payment  of  a  sum  thereon,  and  that  defendant  took  away  the 
organ,  and  has  since  kept  it,  and  refuses  to  return  it  or  to  make 
a  payment,  states  a  cause  of  action  in  tort,  and  execution  may  be 
issued  against  the  body  of  plaintiff  for  nonpayment  of  a  judgment  for 
costs  recovered  against  him  in  the  action.  Beger  v.  Pagett,  14  Wkly. 
Dig.  386.  An  action  on  a  judgment  for  conversion,  being  itself  on 
contract,  does  not  admit  of  execution  against  the  person  being  issued, 
though  the  original  judgment  contained  a  provision  therefor.  Gottlieb 
v.  Glazier,  25  Misc.  765,  54  N.  Y.  Supp.  1020.  Where  no  order  of  arrest 
issued  in  an  action  brought  in  a  justice's  court  to  recover  chattels,  with 
damages  for  their  detention,  execution  against  the  person  cannot  issue 
on  a  recovery  of  damages  for  their  detention.  Matter  of  Short,  35  App. 
Div.  623,  54  N.  Y.  Supp.  1075.  Use  of  words  "embezzled"  and  "con- 
verted" does  not,  per  se,  make  the  complaint  one  based  on  tort.  Day 
v.  Duckworth,  17  Misc.  305,  40  N.  Y.  Supp.  378.  The  liability  of  the  con- 
signee of  goods  who  receives  them  from  time  to  time  under  an  agree- 
ment that  he  is  to  sell  them  for  consignors'  account  to  customers  of  his 
own,  to  collect  the  proceeds  and  account  to  his  consignors,  receiving 
as  compensation  a  percentage  of  the  profits  which  accrue,  is  on  con- 
tract, and  though  the  relation  is  a  fiduciary  one,  and  his  failure  to  ac- 
count is  a  violation  of  duty,  it  does  not  of  itself  amount  to  a  conversion, 
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ployment;8  actions  to  recover  damages  for  fraud  or  deceit;9 
actions  to  recover  a  chattel,  where  intent  to  defraud  is 
charged;10  actions  for  conversion,  embezzlement,  etc.,  in  fidu- 
ciary capacity;11  actions  on  contracts  where  there  is  alleged 
the  existence  of  fraud  in  making  the  contract  or  in  an  attempt 
to  make  the  defendant  execution  proof;12  and  actions  to  re- 
cover public  property.13 

An  execution  against  the  person  cannot  be  issued  in  suits 

and  on  a  judgment  against  him  in  an  action  in  which  no  order  of  ar- 
rest has  been  obtained,  an  execution  against  the  person  is  not  author- 
ized.    Wright  v.  Duffle,  23  Misc.  338,  51  N.  Y.  Supp.  255. 

7-»  Volume  2,  p.  1282. 

to  Volume  2,  p.  1282;  Lehman  v.  Mayer,  68  App.  Div.  12,  74  N.  Y.  Supp. 
194. 

ii  Volume  2,  p.  1284;  Knapp  v.  Murphy,  20  App.  Div.  83,  46  N.  Y.  Supp. 
1047.  Since  the  amendment  of  1886  (c.  672),  to  Code  Civ.  Proc.  §  549, 
including  as  one  of  the  grounds  of  arrest  where  the  right  depends  on 
the  nature  of  the  action,  the  case  of  an  action  for  money  converted  by 
one  in  a  fiduciary  relation,  an  execution  against  the  person  of  a  judg- 
ment debtor  may  be  issued  upon  a  judgment  in  such  a  case  without  an 
arrest  before  judgment.  This  follows  from  Code  Civ.  Proc.  §  1487, 
providing  that  an  execution  may  be  issued  against  the  person  of  the 
judgment  debtor,  where  the  plaintiff's  right  to  arrest  the  defendant  de- 
pends upon  the  nature  of  the  action.  Roeber  v.  Dawson,  22  Abb.  N.  C 
73,  21  State  Rep.  160,  3  N.  Y.  Supp.  122.  15  Civ.  Proc.  R.  (Browne) 
417.  The  allegation  that  plaintiff  received  the  money  for  which  suit  is 
brought,  in  a  fiduciary  capacity,  is  material  in  the  complaint,  in  order 
to  issue  an  execution  against  the  person.  Bussey  &  McLeod  Stove  Co. 
v.  Wilkins.  1  App.  Div.  154.  72  State  Rep.  421,  36  N.  Y.  Supp.  977; 
Steamship  Richmond  Hill  Co.  v.  Seager,  31  App.  Div.  288,  6  Ann.  Cas. 
65,  52  N.  Y.  Supp.  985.  In  a  complaint  for  money  received,  an  un- 
necessary allegation  that  it  was  so  received  in  a  fiduciary  capacity,  does 
not  authorize  a  direction  in  the  judgment  that  it  be  enforced  by  execu- 
tion against  the  person.  Prouty  v.  Swift,  51  N.  Y.  594.  Money  received 
by  commission  merchants  as  received  in  fiduciary  capacity.  Wood  v. 
Henry,  40  N.  Y.  124.  Money  received  by  attorney.  Sherman  v.  Grin- 
nell,  159  N.  Y.  50.  Money  received  by  banker.  Turney  v.  Guthrie,  15 
N.  Y.  Supp.  679. 

i-  Volume  2,  p.  1288.  Fraud  in  contracting  only  a  part  of  the  debt  is 
not  ground  for  allowing  execution  against  the  person,  on  a  judgment 
recovered  for  the  whole  debt.  How  v.  Frear,  13  Abb.  Pr.  241,  note,  21 
How.  Pr.  343. 

is  Volume  2,  p.  1294. 
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in  equity  except  where  a  common-law  action  is  brought  on  the 
equity  side  of  the  court  for  special  reasons  giving  equity  juris- 
diction;14 but  the  joinder  of  a  demand  for  equitable  relief 
does  not  preclude  the  right  to  a  body  execution.15 

As  stated  in  a  preceding  volume  in  the  chapter  on  arrest,16 
an  execution  against  the  person  is  not  proper  where  an  arrest 
is  authorized  on  only  a  part  of  the  causes  of  action  set  forth 
in  the  complaint,17  notwithstanding  plaintiff  elects  to  pro- 
ceed, and  recovers  judgment,  solely  on  the  cause  of  action  on 
which  an  arrest  was  proper.18  But  such  a  joinder  does  not 
affect  the  right  of  defendant  to  arrest  plaintiff  where  the 
former  recovers  a  judgment  for  costs.19 

AVhere  the  right  to  issue  an  execution  depends  on  the  nature 
of  the  action,  it  is  not  necessary  that  an  order  of  arrest  be 
previously  granted.  But  an  execution  against  the  person, 
without  a  previous  order  of  arrest,  can  be  issued  only  where 
the  complaint  necessarily  states  a  cause  of  action  covered  by 
section  549  of  the  Code.20  The  facts  to  authorize  the  body 
execution  must  be  pertinent  to  the  cause  of  action,  and  such 
as  must  be  proved  on  the  trial.21  An  execution  against  the 
person  cannot  be  sustained  by  the  findings  of  the  judge  on 
the  trial,  if  the  complaint  shows  a  cause  of  action  for  which 
the  law  does  now  allow  arrest.22  So  the  right  to  an  execu- 
tion against  the  person  cannot  be  made  to  appear  by  recitals 
in  the  postea  of  the  judgment  roll  as  made  up  by  the  clerk.22a 

— —  As  dependent  on  issuance  of  order  of  arrest.  The  sec- 
ond case  in  which  a  body  execution  is  authorized  is  "where 
an  order   of  arrest  has  been   granted  and   executed23   in  the 

14  Broome  v.  Cochran,  31  Misc.  660,  64  N.  Y.  Supp.  1043. 
is  People  v.  Fargo,  4  App.  Div.  544,  38  N.  Y.  Supp.  1004. 
is  Volume  2,  p.  1294. 

"Sherwood  v.  Pierce,  50  Super.  Ct.  (18  J.  &  S.)  378. 
is  Woods  v.  Armstrong,  29  Misc.  660,  62  N.  Y.  Supp.  759. 
io  Miller  v.  Scherder,  2  N.  Y.  (2  Comst.)  262. 
20  Aetna  Ins.  Co.  v.  Shuler,  28  Hun,  338. 
2i  Elwood  v.  Gardner,  45  N.  Y.  349,  353. 

22  Pam  v.  Vilmar,  52  How.  Pr.  238. 

22a  Recitals  in  postea  were  stricken  out  on  motion.  Bacon  v.  Gross- 
mann,  90  App.  Div.  204,  86  N.  Y.  Supp.  66. 

23  The  order  is  executed  when  the  arrest  is  made  and  defendant  kept 
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action,  and,  if  it  was  executed  against  the  judgment  debtor, 
where  it  has  not  been  vacated."     It  is  submitted,  though  there 
is  no  authority  so  holding,  that  this  provision  should  be  strick- 
en   from  the   Code  inasmuch  as  it   can  have  no   application. 
The  reason  is  that  if  the  action  is  one  enumerated  in  section 
549  of  the  Code  a  body  execution  may  be  issued,  as  already 
stated,  irrespective  of  whether  an  order  of  arrest  has  be 
granted;  on  the  other  hand,  the  only  other  section  author- 
izing an  order  of  arrest  is  section  550  which  is  the  substitute 
for°a  ne  exeat  and  which  provides  therefor  only  where  the 
eomplainl   demands  a   judgment- requiring  "the  performance 
of  an  act  the  oegled   or  refusal   to  perform  which  would  be 
punishable  by  the  courl  as  a  contempt."     It  has  already  been 
Btated  that  a  body  execution  is  proper  only  where  the  judg- 
meni  can  be  enforced  by  execution,  and  hence  it  would  seem 
that  a   person,  though  arrested  before  judgment  pursuant  to 
section  550  of  the  Code,  cannot  be  held  on  a  body  execution. 
Prior  to   tin-   amendments   of  1886   which   transferred   subdi- 
visions one,  two.  and  three  of  section  550  to  section  549.  this 
clause  was  of  practical  application  but  now  it  seems  to  be 
obsolete. 

Tin-  fact  that  an  order  of  arrest,  granted  in  an  action,  was 
vacated  on  defendant's  motion,  will  not  prevent  the  issuance 
of  a  body  execution,  where,  subsequently  thereto,  the  com- 
plaint was  amended  so  as  to  state  a  different  cause  of  action, 
which  entitled  tin-  plaintiff  to  such  execution  upon  final  re- 
covery* <  'misent  to  defendant's  release  from  an  order  of 
arrest  issued  as  a  provisional  remedy  does  not  bar  the  right 
to  issue  a  body  execution.-5  It  has  been  held  that  it  is  only 
where  the  cause  of  arrest  forms  no  proper  part  of  the  causo  of 
action  and  cannot  properly  be  stated  in  the  complaint  that 
a  preliminary  order  of  arrest  is  required.26     So  it  has  been 

in  custody.     Code  Civ.  Proc.  §  563.     Necessity  of  service  of  order.     Peo- 
ple v.  Carpenter.  46  Barb.  619. 

u  Carrigan  v.  Washburn.  18  Civ.  Proc.  R.  (Browne)   77,  7  N.  Y.  Supp. 

262. 

25  Meech  v.  Loomis,  14  Abb.  Pr.  428. 

hurch   of  the  Redeemer  v.   Crawford,   36  Super.   Ct.    (4   J.  &  S.) 

307. 

X    Y.  Prac— 201. 
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held  that  if  there  are  two  or  more  causes  of  action  and  the 
judgment  is  not  hased  on  the  cause  of  action  on  which  the 
order  of  arrest  was  granted  but  on  one  on  which  defendant 
would  not  be  liable  to  arrest,  a  body  execution  cannot  be 
issued.27 

An  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless7  an  order  of  arrest  has  been  granted  and  execu- 
ted in  the  action,  and  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated.28 

§  2297.     Persons  entitled. 

In  an  action  enumerated  in  section  549  of  the  Code  in  which 
defendant  is  liable  to  arrest  if  plaintiff  succeeds,  a  judgment 
in  favor  of  defendant  for  costs  may  be  enforced  by  a  body 
execution;29  and  this  is  so  though  plaintiff  unites  causes  of 
action,  as  to  a  part  of  which  a  body  execution  is  improper.30 
It  is  immaterial  that  plaintiff  was  defeated  on  a  technicality,31 
or  that  defendant,  who  has  agreed  that  his  attorney  should 
have  the  costs,  consents  to  relieve  plaintiff  from  all  costs.32 
Section  15  of  the  Code  expressly  excepts  costs  awarded  by  a 
final  judgment  from  the  prohibition  against  arrest  and  im- 
prisonment for  the  nonpayment  of  costs.  But  execution  will 
not  issue  merely  to  collect  interlocutory  costs.33  Of  course  if 
defendant  recovers  on  a  counterclaim  he  may  have  a  body 
execution  if  otherwise  proper.34 

27  Smith  v.  Knapp,  30  N.  Y.  581. 

28  Code  Civ.  Proc.  §  1488;  Hovey  v.  Starr,  42  Barb.  435;  Maloy  v. 
Dagnal,  1  T.  &  O,  Addenda,  10.  When  female  may  be  arrested,  see 
volume  2,  p.  1305. 

29  Lamer  v.  Haft,  86  App.  Div.  284,  83  N.  Y.  Supp.  763;  Kloppenberg 
v.  Neefus,  6  Super.  Ct.  (4  Sandf.)  655;  Parker  v.  Speer,  16  Wkly.  Dig. 
417. 

so  Miller  v.  Scherder,  2  N.  Y.  (2  Comst.)   262. 

3i,  32  Parker  v.  Spear,  62  How.  Pr.  394,  49  Super.  Ct.  (17  J.  &  S.)  1. 

33  McCulloch  v.  Hoffman,  1  Month.  Law  Bui.  27. 

3*  See  Code  Civ.  Proc.  §§  720,  974. 
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§  2298.    Execution  against  guardian  ad  litem. 

A  judgment  for  costs  in  favor  of  a  defendant  in  an  action  by 
an  infant  for  personal  injuries  may  be  enforced  by  execution 
against  the  person  of  the  guardian  ad  litem.35 

§  2299.     Issuance. 

The  rules  laid  down  in  sections  1375  to  1379  of  the  Code  as 
to  the  time  when  executions  in  general  may  be  issued30  apply  to 
body  executions.  The  execution  may  be  issued,  as  of  course, 
more  than  five  years  after  the  recovery  of  judgment  where  an 
execution  against  property  has  been  issued  within  the  five 
yens.37  No  motion  need  be  made  for  leave  to  issue,  if  an  exe- 
cution against  property  has  issued  within  five  years  after  the 
entry  of  judgment.38  The  judgment  need  not  award  the  execu- 
tion.39 The  execution  may  be  issued  to  any  county.40  A  judg- 
ment recovered  in  another  county  is  not  required  to  be  dock- 
eted in  the  county  where  an  execution  against  the  person  is 
issued,  as  such  an  execution  may  issue  in  any  county,  in  a 
proper  case,  immediately  upon  the  return  unsatisfied  of  an 
execution  against  the  property  of  the  debtor  in  the  county 
where  he  resides.41  When  part  of  a  judgment  in  tort  is  as- 
signed, execution  against  the  person  may  still  issue  in  the 
name  of  the  assignor,  for  the  full  amount  of  the  judgment.42 

as  Miller  v.  Woodhead,  52  Hun,  127,  5  N.  Y.  Supp.  88. 

so  See  ante,  §§  2208  et  seq. 

87  Quigley  v.  Baumann,  29  Misc.  515,  61  N.  Y.  Supp.  966. 

sa  Miller  v.  Woodhead,  52  Hun,  127,  5  N.  Y.  Supp.  88;  Kloppenberg  v. 
Neefus,  6  Super.  Ct.  (4  Sandf.)  655.  So  held,  in  effect,  where  order  of 
arrest  had  been  granted.  Bull  v.  Melliss,  13  Abb.  Pr.  241;  Humphrey 
y.  Brown,  17  How.  Pr.  481. 

39  So  held  where  order  of  arrest  had  been  granted.  How  v.  Frear, 
13  Abb.  Pr.  241,  note;  Lovee  v.  Carpenter,  3  Abb.  Pr.  (N.  S.)  309; 
Corwin  v.  Freeland,  6  N.  Y.  (2  Seld.)  560.  Where  order  of  arrest  had 
been  granted,  record  need  not  show  right  to  execution.  Corwin  v. 
Freeland,  6  N.  Y.   (2  Seld.)   560. 

40  Code  Civ.  Proc.  §  1365. 

4i  Segelke  v.  Finan,  22  Abb.  N.  C.  458,  5  N.  Y.  Supp.  671. 
42  Dougherty  v.  Gardner,  8  Abb.  N.  C.  224. 
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Payment  of  the  judgment,  to  deprive  the  creditor  of  the  right 
to  issue  a  body  execution,  must  be  actual  and  in  cash.43 

Execution    against    property    as    condition    precedent. 

Unless  the  judgment  debtor  is  actually  confined,  without  hav- 
ing been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of 
an  order  of  arrest  on  a  surrender  by  his  bail,  in  the  same  ac- 
tion, an  execution  against  his  person  cannot  be  issued,  until 
an  execution  against  his  property  has  been  returned,  wholly 
or  partly  unsatisfied.  If  he  is  a  resident  of  the  state,  the 
execution  against  his  property  must  have  been  issued  to  the 
county  where  he  resides.44  Prior  to  the  present  Code  it  was 
held  that  it  was  sufficient  that  the  execution  against  property 
be  issued  to  any  county  but  now  it  is  expressly  provided  that 
such  execution  must  be  issued  to  the  county  where  the  debtor 
resides.  An  execution  against  property  is  not  issued  to  the 
county  of  the  debtor's  residence,  so  as  to  be  a  foundation  for  a 
body  execution,  where  issued  to  the  county  in  which  the  debtor 
is  incarcerated  for  crime.40  But  where  the  execution  against 
property  has  been  issued  and  returned  unsatisfied  in  the  county 
of  the  debtor's  residence,  it  is  not  necessary  that  it  should  be  so 
issued  and  returned  in  the  County  where  the  judgment  was 
recovered,  before  issuing  a  body  execution.40  The  judgment 
debtor  may  insist  that  the  execution  is  void,  where  he  is  not 
already  actually  confined,  unless  an  execution  against  property 
is  first  issued;47  but  inasmuch  as  this  requirement  is  for  the 
debtor's  benefit  it  may  be  waived  by  him.48  And  though  it  is 
irregular  to  issue  an  execution  against  the  person  before  return 
of  execution  against  property,  yet  when  the  latter  has  been 
filed,  and  it  was  by  the  sheriff's  neglect  that  the  return  has  not 

43  Codwise  v.  Field,  9  Johns.  263;  Carrigan  v.  Washburn,  18  Civ.  Proc. 
R.  (Browne)  77,  7  N.  Y.  Supp.  262. 

44  Code  Civ.  Proc.  §  1489.  County  where  debtor  resides,  see  People 
v.  Van  Hoesen,  62  How.  Pr.  76.  Where  there  are  several  defendants, 
see  Bank  of  U.  S.  v.  Jenkins,  18  Johns.  305. 

45  American  Surety  Co.  v.  Cosgrove,  40  Misc.  262,  81  N.  Y.  Supp.  945. 

46  O'Shea  v.  Kohn,  38  Hun,  149. 

4"  Bergman  v.  Noble,  45  Hun,  133. 

48  New  York  Guaranty  &  Indemnity  Co.  v.  Rogers,  71  N..Y.  377. 
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been  indorsed,  the  defect  is  amendable,  and  the  second  execu- 
tion may  be  upheld  by  allowing  the  return  to  be  indorsed  nunc 
pro  tunc.4"  Sixty  days  need  not  intervene  between  the  issu- 
ance of  an  execution  against  property,  and  against  the  per- 

Simultaneous  executions  against  property  and  person. 


son. 


An  execution  against  the  person  of  the  .judgment  debtor  can- 
not l)e  issued,  without  leave  of  the  court,  while  an  execution 
against  his  property,  issued  in  the  same  action,  remains  unre- 
turned;  .'in.!  an  execution  against  his  property  cannot  be  is- 
sued, without  leave  of  the  court,  while  an  execution  against 
his  person,   issued   in  the  same  action,   remains  unreturned.51 

§  2300.     Contents. 

In  addition  to  the  description  of  the  judgment,  etc.,  which 
is  an  essential  requisite  of  all  executions,52  the  Code  provides 
as  follows:  "An  execution  against  the  person  must  substan- 
tia! lv  require  the  sheriff  to  arrest  the  judgment  debtor  and 
commit  him  to  the  jail  of  the  county,  until  he  pays  the  judg- 
ment or  is  discharged  according  to  law.  Except  where  it  may 
be  issued  without  the  previous  issuing  and  return  of  an  execu- 
tion against  property,  it  must  recite  the  issuing  and  return  of 
such  an  execution,  specifying  the  county  to  which  it  was 
issued."53  The  execution  need  not  recite  the  facts  author- 
izing the  execution,"  but  it  must  specify  the  county  to  which 
execution  against  the  property  was  issued,55  though  failure  to 

w  Hall  v.  Ayer,  9  Abb.  Pr.  220,  19  How.  Pr.  91. 
so  Fake  v.  Edgerton,  12  Super.  Ct.  (5  Duer)  681. 
si  Code  Civ.  Proc.  §  1490. 

52  Code  Civ.  Proc.  §§  1366,  1367.     See  ante,  §§  2220,  2221. 

53  Code  Civ.  Proc.  §  1372. 

5t  Matter  of  Remsen,  2  Month.  Law  Bui.  55. 

55  people  v.  Reilly,  58  How.  Pr.  218.  But  an  execution  which  recites 
the  issue  and  return  unsatisfied  of  an  execution  against  property  in  the 
county  in  which  the  judgment  debtor  resides  need  not  recite  also  the 
issuing  of  an  execution  against  property  in  the  county  where  the  judg- 
ment was  recovered,  nor  a  statement  of  the  fact  that  the  judgment  had 
been  docketed  in  the  county  of  the  debtor's  residence.  O'Shea  v.  Kohn, 
38  Hun,  149. 
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name  such  county  is  amendable,56  as  is  a  mistake  in  naming 
the  county.57  The  want  of  a  teste  is  not  fatal.58  The  Code 
provisions  already  set  forth  as  to  whom  the  execution  must 
be  directed,  and  the  indorsement  by  the  sheriff  of  the  time 
when  received,  apply  to  body  executions.  It  has  been  held 
that  if  the  judgment  is  against  two,  execution  against  the 
person  of  one  alone  cannot  be  issued,59  except  where  he  is  the 
only  defendant  liable  to  be  taken  on  a  body  execution  because 
an  order  of  arrest  was  granted  against  him  alone.00  If  the 
execution  is  based  on  a  judgment  against  joint  debtors,  and 
only  a  part  were  served  with  summons,  it  should  be  indorsed 
with  a  direction  to  the  sheriff  not  to  enforce  the  execution 
against  the  named  defendants  who  were  not  summoned.61 

Form  of  execution. 

The  People  of  the  State  of  New  York, 

To  the  Sheriff  of  the  County  of  ,  Greeting: 

Whereas  judgment  was  rendered  on  the day  of ,  190 — , 

in  an  action  in  the court,  between  ,  plaintiff,  and 


defendant,  in  favor  of  the  said ,  against  the  said  ,  for  the 

sum  of ,  as  appears  to  us  by  the  judgment  roll,  filed  in  the  office 

of  the  clerk  of  the  county  of  ;   and  whereas  the  said  judgment 

was  docketed  in  the  office  of  the  clerk  of  your  county  on  the  

day  of  ,  190 — ;   and  whereas  an  execution  against  the  property 

of  the  judgment  debtor  has  been  duly  issued  to  the  sheriff  of  the  county 
of  ,  where  the  said  judgment  debtor  resides,  and  has  been  re- 
turned unsatisfied,  and  the  sum  of  dollars  is  now  actually  due 

thereon : 

Therefore  we  command  you,  that  you  arrest  the  said  judgment  debtor 
and  commit  him  to  the  jail  of  your  county  until  he  pay  the  said  judg- 
ment, or  is  discharged  according  to   law,c-  and   that  you  return  this 

so  Walker  v.  Isaacs,  36  Hun,  233;  Eads  v.  Wynne,  79  Hun,  463,  29 
N.  Y.  Supp.  983. 

st  Steamship  Richmond  Hill  Co.  v.  Seager,  31  App.  Div.  288,  294,  52 
N.  Y.  Supp.  985. 

58  People  v.  Van  Hoesen,  62  How.  Pr.  76. 

59  Farmers'  &  Mechanics'  Nat.  Bank  v.  Crane,  15  Abb.  Pr.  (N.  S.)  434. 
eo  Whitman  v.  James,  14  Wkly.  Dig.  214,  10  Daly,  490. 

ei  Code  Civ.  Proc.  §§  1934,  1935. 

62  Omission  of  words  "or  be  discharged  according  to  law"  is  not  fatal. 
Hutchinson  v.  Brand,  9  N.  Y.  (5  Seld.)   208. 
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execution  within  sixty  days  after  its  receipt  by  you  to  the  clerk  of 


Witness,  ,  at ,  the day  of ,  190 — . 

[Signature  of  attorney.] 

§  2301.     Making  the  arrest. 

The  rules  as  to  the  mode  of  making  the  arrest  are  the  same 
as  those  already  laid  down  where  the  arrest  is  before  judg- 
ment.64 A  sheriff  cannot  arrest  a  debtor  under  a  body  execu- 
tion except  in  the  county  where  the  sheriff  resides.03  After 
the  arrest  is  made,  the  debtor  cannot  require  the  officer  to 
make  a  levy  or  accept  anything  other  than  money  to  satisfy 
the  execution.66 

§  2302.     Effect. 

Imprisonment  under  a  body  execution  suspends  the  lien  of 
the  judgment,  and  the  right  to  enforce  it,  during  the  continu- 
ance of  the  judgment,67  so  as  to  bar  the  creditor  from  any 
other  remedy  for  the  collection  of  the  debt  during  such  time. 
During  that  time  no  action  can  be  maintained  by  the  judg- 
ment creditor  against  one  standing  as  surety  for  the  debtor,  or 
to  enforce  collateral  securities  for  the  payment  of  the  judg- 

63  Omission  of  a  clause  requiring  the  sheriff  to  return  it  to  the  proper 
clerk  within  sixty  days  from  its  receipt  is  amendable.  Benedict  & 
Burnham  Mfg.  Co.  v.  Thayer,  20  Hun,  547;  Id.,  21  Hun,  614.  Leave  to 
amend  execution  against  the  person  by  inserting  proper  direction  as 
to  return  should  be  granted  as  a  matter  of  course,  if  the  defect  is  not 
matter  of  substance.     Id. 

m  Volume  2,  pp.  1336-1338. 

65  Fisher  v.  Louny,  41  Misc.  552,  85  N.  Y.  Supp.  115. 

go  Blakely  v.  Weaver,  46  Hun,  174. 

evHoyle  v.  McCrea,  42  App.  Div.  313,  59  N.  Y.  Supp.  200;  Ryle  v. 
Falk,  24  Hun,  255.  Taking  defendant's  body  in  execution,  suspends 
the  lien  of  the  judgment,  and  a  sale  of  his  land  upon  a  junior  judg- 
ment confers  title  free  from  that  lien.  Jackson  v.  Benedict,  13  Johns. 
533;  Chapman  v.  Hatt,  11  Wend.  41.  The  principle  that  title  passes 
upon  recovery  of  a  judgment  for  conversion  and  satisfaction  of  the 
judgment  is  not  applicable  where  there  has  been  no  actual  payment 
or  satisfaction,  but  only  imprisonment  under  the  judgment.  Goff  v. 
Craven,  34  Hun,  150. 
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rnent.68  The  imprisonment  is  a  satisfaction,  for  the  time  be- 
ing, notwithstanding  the  debtor  is  admitted  to  the  jail  limits, 
though  it  is  otherwise  after  the  debtor  escapes.09  After  a 
discharge  by  the  expiration  of  three  or  six  months,70  or  on 
executing  an  assignment,71  other  remedies  may  be  resorted 
to,  but  a  second  body  execution  cannot  be  issued.  At  com- 
mon law  the  voluntary  release  of  a  judgment  debtor  arrested 
under  a  body  execution  operated  as  an  absolute  satisfaction 
of  the  judgment  notwithstanding  any  agreement  to  the  con- 
trary by  the  parties,  so  as  to  preclude  a  second  execution;72 
but  permitting  the  imprisoned  debtor  to  visit  his  sick  wife 
on  condition  that  he  shall  return  the  same  day  does  not  oper- 
ate as  a  satisfaction  of  the  judgment.73  It  is  submitted  that 
the  voluntary  discharge  of  the  prisoner  should  preclude  an- 
other body  execution  but  should  not  prevent  enforcement  of 
the  judgment  in  any  other  way;  and  this  is  the  rule  laid  down 
by  the  Code  where  the  creditor  discharges  the  debtor  after 
imprisonment  for  thirty  days  or  more.74 

§  2303.     Setting  aside. 

The  court  from  which  the  writ  issues  has  inherent  power, 
on  motion,  to  set  aside  the  execution.75  It  will  not  be  set 
aside  upon  the  ground  of  irregularity  in  the  entry  of  the 
judgment  upon  which  it  is  issued,70  nor  on  the  ground  that 

G8  Koenig  v.  Steckel,  58  N.  Y.  475. 

esMcGuinty  v.  Herrick,  5  Wend.  240;  Code  Civ.  Proc.  §  1492;  Vidrard 
v.  Fradneburg,  53  How.   Pr.  339. 

to  Code  Civ.  Proc.  §  111;  Sandman  v.  Seaman,  84  Hun,  337,  32  N.  Y. 
Supp.  338. 

"iCode  Civ.  Proc.  §  2213;   Prusia  v.  Brown,  45  Hun,  80. 

72  Green  v.  Young,  48  State  Rep.  571,  27  N.  Y.  Supp.  255,  which  held 
that  such  rule  still  prevails.  Rowe  v.  Guilleaume,  15  Hun,  462;  Pow- 
ers v.  Wilson,  7  Cow.  274;  Utica  Ins.  Co.  v.  Power,  3  Paige,  365.  But 
stipulation  between  creditor  and  debtor  that  irregular  execution  be 
set  aside  is  not  such  a  consent  as  to  operate  as  a  satisfaction  of  the 
judgment.     Woodruff  v.  McGuire,  1  City  Ct.  R.  281. 

"  Hoyle  v.  McCrea,  42  App.  Div.  313,  59  N.  Y.  Supp.  200. 

74  Code  Civ.  Proc.  §  1494. 

75  Pinckney  v.  Hegeman,  53  N.  Y.  31,  34. 

7«  Crosby  v.  Root,  19  Misc.  359,  43  N.  Y.  Supp.  512. 
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the  judgment  is  irregular  in  form/7  but  should  be  set  aside 
if  no  execution  against  property  has  been  issued.78  No  ex- 
trinsic facts  may  be  considered  on  the  motion  where  no  order 
of  arrest  has  been  granted.79  On  setting  aside  the  execution 
because  of  a  technical  irregularity  therein,  the  court  may  im- 
pose the  condition  that  the  moving  party  stipulate  not  to  sue 
for  false  imprisonment,80  as  it  may  where  the  moving  party 
is  guilty  of  laches  and  misleading  acts;81  but  where  the  exe- 
cution is  unlawfully  issued,"  or  where  the  person  arrested  was 
privileged  from  arrest,83  no  such  condition  can  be  imposed. 
Of  course  the  setting  aside  of  the  execution  discharges  the 
debtor  from  imprisonment.84  The  execution  becomes  dead  so 
that  an  arrest  thereunder  cannot  be  made  after  the  reversal 
of  the  order  setting  aside  the  execution.85 

§  2304.     Custody. 

The  person  arrested  is  to  be  kept  in  custody  at  his  own  ex- 
pense until  he  satisfies  the  judgment  rendered  against  him  or 
until  his  discharge  according  to  Law,88  or  until  the  expiration  of 
three,  or  six,  months,  according  to  the  amount  of  the  judg- 
ment.87 The  giving  of  an  undertaking,  to  entitle  the  debtor 
to  the  liberties  of  the  jail,  has  been  considered  in  the  chapter 
on  arrest.88  The  support  of  a  prisoner  is  a  county  charge 
where  he  makes   oath   that  he  is  unable  to   support  himself 

77  Compare  People  v.  Gorman,  38  State  Rep.  891,  14  N.  Y.  Supp.  547. 

7  8  Noe  v.  Christie,  15  Abb.  Pr.   (N.  S.)    346. 

79  Church  of  the  Redeemer  v.  Crawford,  36  Super.  Ct.  (4  J.  &  S.) 
307,  317. 

so  Walker  v.  Isaacs,  36  Hun,  233. 

si  Sherwood  v.  Pierce,  50  Super.  Ct.  (18  J.  &  S.)   378. 

82  Chapin  v.  Foster,  101  N.  Y.  1. 

as  Scofield  v.  Kreiser,  61  Hun,  368,  16  N.  Y.  Supp.  126. 

84  Pinckney  v.  Hegeman,  53  N.  Y.  31,  34. 

ssCarrigan  v.  Washburn,  18  Civ.  Proc.  R.  (Browne)  79,  9  N.  Y.  Supp. 
541. 

86  Code  Civ.  Proc.  §  110. 

87  See  post,  2305. 

ss  Volume  2,  pp.   1376-1380. 
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during  his  imprisonment.89  The  sums  which  may  be  charged 
against  the  person  imprisoned  and  the  charges  which  are  pro- 
hibited and  the  necessities  and  luxuries  which  the  prisoner 
may  command,  on  paying  therefor,  are  specifically  regulated 
by  the  Code.90 

Escape.     An  escape  is  said  to  be  voluntary  where  it  is 

by  the  consent  of  the  officer.91  A  negligent  escape  is  distin- 
guished from  a  voluntary  one  in  that  it  implies  the  omission 
of  some  duty  or  a  default  on  the  part  of  the  sheriff.02  Where 
an  undertaking  for  jail  liberties  has  been  executed,  the  going 
at  large,  beyond  the  liberties  of  the  jail,  by  a  prisoner,  without 
the  assent  of  the  party  at  whose  instance  he  is  in  custody,  is 
an  escape.03  In  such  a  case,  the  sheriff  is  answerable  for  the 
debt,  damages,  or  sum  of  money,  for  which  the  prisoner  was 
committed.94  If  a  judgment  is  recovered  against  the  sheriff, 
and  due  notice  to  defend  is  given  the  prisoner  and  his  sureties, 
it  is  conclusive  evidence  of  his  right  to  recover  against  the 
prisoner  and  sureties  on  the  undertaking  as  to  any  matter 
which  was,  or  might  have  been,  controverted,  in  an  action 
against  the  sheriff.05 

Where  there  is  an  escape  the  execution  debtor  may  either 
sue  the  sheriff  for  damages,  or  may  issue  a  second  body  exe- 
cution,06 or  may  issue  a  second  execution  against  property.97 

The  sheriff  is  liable  for  an  escape  unless  he  can  show  that 

so  Code  Civ.  Proc.  §  112. 

so  Code  Civ.  Proc.  §§  113-117. 

oi  Tillman  v.  Lansing,  4  Johns.  47;  Loosey  v.  Orser,  17  Super.  Ct.  (4 
Bosw.)  391. 

02  Tillman  v.  Lansing,  4  Johns.  45. 

as  Code  Civ.  Proc.  §  155;  Cosgrove  v.  Bowe,  2  Civ.  Proc.  R.  (Browne) 
61. 

04  Code  Civ.  Proc.  §  158,  subd.  2.  Amount  of  judgment  is  measure 
of  damages.  Dunford  v.  Weaver,  21  Hun,  349,  354;  Zenner  v.  Blessing, 
25  State  Rep.  822,  4  N.  Y.  Supp.  866;  Hutchinson  v.  Brand,  6  How.  Pr. 
73.  Proof  of  debtor's  insolvency  cannot  be  received  in  mitigation  of 
damages.     Zenner  v.  Blessing,  25  State  Rep.  822,  4  N.  Y.  Supp.  866. 

05  Code  Civ.  Proc.  §  161. 

96,  oi  Code  Civ.  Proc.  §  1492. 
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it  arose  from  the  act  or  fault  of  the  plaintiff-  or  from  an  act 
of  God  or  a  public  enemy." 

It  is  no  defense  that  the  judgment1-  or  execution-1  was 
erroneous  or  irregular,  unless  it  is  also  void.102     So  it  is  no  de- 
fense that  no  execution  against  property  has  been  issued, 
or  that  the  debtor  is  insolvent.-     A  return  of  the  prisoner 
before  suit  is  instituted  against  the  sheriff  is  a  defense,       a. 
is  a -discharge  by  a  court  Inning  jurisdiction,-  or  the  assent 
of  plaintiff  to   the   escape,-   or  the   fact  that  the  debtor  is 
privileged   from  arrest,"8  or  the  fact  that  the  execution  was 
set  aside  prior  to  the  escape,-  or  the  fact  that  the  judgment 
in  the  original  action  was  not  one  on  which  an  execution  could 
Legally  issue.110 

§  2305.     Discharge. 

The  debtor  may  be  discharged  where  taken  into  custody 
after  the  return  day.-  or  where  the  judgment  is  satisfied. 
But  plaintiff's  attorney,  as  such,  has  no  power  to  allow  a  dis- 
eha  oi  lh(.  debtor,  without  the  actual  payment  of  the  money 
due  on  tne  judgment-  The  same  rule  applies  to  the  sheriff 
A  stay  of  proceedings  on  the  execution  does  not  operate  as  a 

98  Van  Wormer  v.  Van  Voast,  10  Wend.  356. 

ooFairchild  v.  Case,  24  Wend.   383. 

ioo  wesson   v.   Chamberlain,   3   N.   Y.    (3  Comst.)    331. 

ioi  Dunford  v.  Weaver,  84  N.  Y.  445. 

102  Ginochio  v.  Orser,  1  Abb.  Pr.  433. 

losFeerick  v.  Conner.  11  Wkly.  Dig.  342. 

ioi  Dunford  v.  Weaver,  84  N.  Y.  445. 

105  code  Civ.  Proc.  §  171;   Cortis  v.  Dailey,  21  App.  Div.  1,  47  N.  Y. 

STBu'h  v.  Pettibone,  4  N.  Y.  (4  Comst.)  300;  Sb after  v.  Riseley  114 
N  Y  23;  Seward  v.  Wales,  40  App.  Dlv.  539,  58  N.  Y.  Supp.  42;  Can- 
tillon  v.  Graves.  8  Johns.  369.  This  is  so  though  order  granting  dis- 
charge has  not  been  served.    Richmondv-Praimw2^TiUn7'"8w   274 

ioT  sweet  v.  Palmer,  16  Johns.  181;  Powers  v.  Wilson,  7  Cow.  274. 

los  Phelps  v.  Barton,  13  Wend.  68. 

109  Pinckney   v.   Hegeman,   53   N.  Y.   31. 

no  Goodwin  v.  Griffis,  88  N.  Y.  629. 

in  Schellev  v.  Zuils,  1  Month.  Law  Bui.  82. 

ii2Eads  v.  Wynne,  79  Hun,  463,  29  N.  Y.  bupp.  »sa,  i 
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discharge.113  A  person  imprisoned  under  an  execution  issued 
on  a  judgment  of  the  New  York  City  court  may  be  discharged, 
on  order,  where  physically  unable  to  endure  the  confinement 
and  also  unable  to  procure  sureties  on  a  bond  for  the  jail 
liberties.114 

By  lapse  of  time.  No  person  shall  be  actually  impris- 
oned in  jail  for  more  than  three  months  under  an  execution 
to  enforce  the  recovery  of  less  than  $500,  and  where  the 
amount  is  $500  or  over,  such  imprisonment  shall  not  continue 
for  a  longer  period  than  six  months.115  At  the  expiration  of 
such  time,  the  sheriff  must  discharge  the  prisoner  without 
formal  application  being  made  therefor.110  So  no  person  can 
be  imprisoned  within  the  jail  liberties  of  any  jail  for  a  longer 
period  than  six  months  upon  any  execution  or  other  mandate 
against  the  person,  and  no  action  shall  be  commenced  against 
the  sheriff  on  a  bond  given  for  the  jail  liberties  for  an  escape 
made  after  the  expiration  of  six  mouths  in  prison.117  This 
Code  provision  does  not  apply  to  imprisonment  under  an  order 
of  arrest.lls  A  defendant  imprisoned  on  execution  is  not  en- 
titled to  release  where  he  has  been  confined  for  six  months 
under  the  order  of  arrest  and  execution,  where  the  confine- 
ment under  the  latter  process  has  not  reached  the  limit.119  The 
provision  applies  only  to  debtors  actually  imprisoned  within 
the  jail  walls  or  imprisoned  within  the  jail  liberties  of  the 
jail.1-"  The  time  during  which  the  debtor  is  in  the  custody  of 
his  counsel  under  a  writ  of  habeas  corpus  cannot  be  counted.121 
The  six  months  does  not  run  after  the  escape  of  the  debtor 
though  during  all  the  statutory  period  the  debtor  was  in  a 
criminal  jail.122     The  discharge  of  a  person  in  prison  merely 

us  Sherrill   v.   Campbell,  21  Wend.  287. 
ii*  Code  Civ.  Proc.  §  3163. 
us  Code  Civ.  Proc.  §  111,  enacted  in  1886. 
lie,  ii7  Code  Civ.  Proc.  §  111. 

us  Levy  v.   Salomon,  105  N.  Y.   529;    In  re  Coyne,   18  Civ.   Proc.  R. 
(Browne)    397,  13  N.  Y.  Supp.  797. 
no  In  re  Coyne,  18  Civ.   Proc.  R.   (Browne)    397,  13  N.  Y.  Supp.  797. 
120  Wright  v.  Grant,  11  Civ.  Proc.  R.  (Browne)  407. 
i2i  People  v.  Grant,  111  N.  Y.  584. 
122  Eads  v.  Wynne,  79  Hun,  463,  29  N.  Y.  Supp.  983. 
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by  expiration  of  the  statutory  limit  does  not  preclude  the  rem- 
edy of  the  party  against  the  property  of  the  person  imprisoned 
as  it  existed  before  such  imprisonment,  but  does  prelude  a 
second  body  execution  to  enforce  the  same  judgment,  or  an 
arrest  in  any  action  upon  any  judgment  under  which  the  exe- 
cution may  have  been  granted.123 

By  direction  of  execution  creditor.     At  any  time  after  a 

judgment  debtor  has  remained  in  custody,  by  virtue  of  an  exe- 
cution against  his  person,  for  the  space  of  thirty  days,  the 
judgment  creditor  may  serve  upon  the  sheriff  a  written  notice, 
requiring  him  to  discharge  the  judgment  debtor  from  custody, 
by  virtue  of  the  execution.  Whereupon  the  sheriff  must  dis- 
charge the  judgmenl  debtor,  and  return  the  execution  accord- 
ingly.1-' Where  ;m  order  to  discharge,  signed  by  the  attorney 
for  the  judgmenl  creditor  is  served  on  the  sheriff,  it  carries 
with   it   the   presumption   that    it   was  duly   authorized.125 

By  laches  of  execution  creditor.  In  a  preceding  vol- 
ume, in  the  chapter  on  arrest,126  section  572  of  the  Code  has 
been  considered.  Said  section  provides  for  a  discharge  from 
imprisonment  where  plaintiff  unreasonably  delays  the  trial  or 
the  entry  of  judgment  or  the  issuance  of  execution.  In  several 
cases  this  section  has  been  applied  to  body  executions  by  hold- 
ing that  a  discharge  from  imprisonment  ihereunder  could  be 
effected  pursuant  to  the  Code  provision,  but  the  later  cases 
hold  th.tt  said  provision  does  not  apply  to  an  execution  against 
the  person.1"7  except  that  ,-i  defendant  discharged  from  arrest 
under  mesne  process,  as  prescribed  in  section  572,  cannot  be 
arrested  on  an  execution  issued  on  the  judgment  in  the  ac- 
tion.128 

123  Code  Civ.  Proc.  §  111. 

124  Code  Civ.  Proc.  §  14!>4.  Sufficiency  of  notice,  see  Hoyle  v.  Mc- 
Crea,  26  Misc.  290,  55  N.  Y.  Supp.  49. 

126  Davis  v.  Bowe,  118  N.  Y.  55. 
i2«  Volume  2,  p.  13ol. 

127  Redner  v.  Jewett,  72  Hun,  598,  25  N.  Y.  Supp.  273:  People  v.  Gill, 
85  App.  Div.  192,  83  N.  Y.  Supp.  135;  Quigley  v.  Baumann.  29  Misc.  515, 
61  N.  Y.   Supp.  966. 

128  Code  Civ.  Proc.  §  572;  Redner  v.  Jewett,  72  Hun,  598,  25  N.  Y. 
Supp.  273.  See  Schelly  v.  Zink,  13  Hun.  538,  as  to  effect  of  vacating 
order  of  discharge. 
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Discharge. 


By  order  of  court.     Sections  2188  to  2218  of  the  Code 


which  provide  for  a  special  proceed ing  instituted  by  petition 
whereby,  on  executing  an  assignment,  a  person  imprisoned 
may  be  discharged,  will  be  treated  of  in  the  volume  relating 
to  special  proceeding. 

§  2306.     Successive  writs. 

Where  a  judgment  debtor  has  been  taken,  and  remains  in 
custody,  by  virtue  of  an  execution  against  his  person,  another 
execution  cannot  be  issued,  in  the  same  action,  against  his  per- 
son or  his  property,  excepl  in  a  case  specially  prescribed  by 
law.129  A  second  body  execution  cannot  issue  to  another  coun- 
ty.130 If  the  debtor  is  privileged  from  arrest,  a  new  execution 
may  be  issued  after  the  privilege  has  terminated,  or  defendant 
may  be  retaken  on  the  same  writ.3  ' 

After  escape.  It'  a  judgmenl  debtor  escapes,  after  hav- 
ing been  taken  by  virtue  of  an  execution  against  liis  person, 
he  may  be  retaken,  by  virtue  of  a  new  execution  against  his 
person;  or  an  execution  againsl  his  property  may  be  issued 
as  if  the  execution,  by  virtue  of  which  he  was  taken,  had  been 
returned,  without  his  having  been  taken.188 

After  death  of  debtor.     Where  a  judgmenl  debtor,  who 

has  been  taken  by  virtue  of  an  execution  againsl  his  pet-son, 
dies  while  in  custody,  a  new  execution  againsl  his  property 
may  be  issued,  as  if  the  execution,  by  virtue  of  which  he  was 
taken,  had  been  returned  without    his   having  been   taken.188 

After  discharge  of  debtor  after  thirty  days.     If,  after 

the  judgment  debtor  has  been  in  custody  for  thirty  days  or 
more,  the  judgment  creditor  notifies  the  sheriff  to  discharge 
him  from  custody,  another  body  execution  cannot  be  issued 
on  the  judgment  but  the  judgmenl  creditor  may  otherwise 
enforce  the  judgment  as  if  the  debtor  had  not  been  taken.134 

129  Code  Civ.  Proc.  §  1491. 

130  Noe  v.  Christie,  15  Abb.  Pr.   (N.  S.)   346. 
isi  Humphrey  v.  dimming,   5  Wend.  90. 

132  Code  Civ.  Proc.  §  1492;  Eads  v.  Wynne,  79  Hun,  463,  29  N.  Y. 
Supp.  983. 

133  Code  Civ.  Proc.  §  1493. 

134  Code  Civ.  Proc.  §  1494. 
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§  2307.    Scope  of  chapter. 

There  are  certain  rules  which  apply  to  judicial  sales  in  gen- 
eral irrespective  of  the  order  or  judgment  pursuant  to  which 
the  sale  is  had.  Such  rules  are  collected  in  this  chapter.  No 
mention  will  be  made  of  rules  applicable  only  to  a  particular 
kind  of  sale  such  as  a  foreclosure  sale  or  a  sale  in  an  action 
for  partition.     The  most  of  the  Code  rules  considered   relate 

to  judicial  sales  pursuant  to  a  judg nt  in  an  action  relating 

to  real  estate.  The  question  of  what  title  a  purchaser  is  com- 
pelled to  accept  is  necessarily  only  briefly  considered  as  is  the 
question  of  void  judicial  s;iles.x 

§  2308.     Definition. 

A  judicial  sale  is  defined  as  a  sale  made  as  a  result  of  a 
judicial  proceeding,  by  a  person  legally  appointed  by  a  court 
of  competent  jurisdiction,  and  which  becomes  absolute  only 
upon  confirmation  by  the  court.2  The  term  includes  sales  un- 
der foreclosure,  sales  in  partition  suits,  sales  in  actions  to  ad- 
measure dower,  etc.,  but  not  an  execution  sale. 

§  2309.    Power  of  court. 

The  court  has  no  power,  by  its  order  or  by  judgment,  to  or- 

iThe  subject  of  void  judicial  sales  has  been  treated  in  separate 
volumes  by  Mr.  Freeman  and  by  Mr.  Kleber. 

2  12  Enc.  PI.  &  Pr.  6.  As  to  what  is  a  judicial  sale,  see,  also,  Mat- 
ter of  Denison,  114  N.  Y.  621.  A  judgment  does  not,  of  itself,  transfer 
title  to  land.  Sedgwick  v.  Hollenback,  7  Johns.  376;  Matter  of  Van 
Wyck,  1  Barb.  Ch.  565. 
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der  a  sale  of  real  estate  except  as  authorized  by  statute  in 
particular  actions  and  proceedings.3 

§  2310.    Notice  of  sale. 

Notice  must  be  given  by  the  officer  making  the  sale,  in  the 
same  manner  as  notice  of  sale  of  real  property  under  an  exe- 
cution is   given/  unless  the   property  is  situated   wholly   or 
partly  in  a  city  in  which  a  daily,  semi-weekly  or  tn-weekly 
newspaper  is  published,  and,  in  that  case,  by  publishing  no- 
tice of  the  sale  in  such  a  paper  at  least  twice  in  each  week 
for  three  successive  weeks,  or   in  a  weekly   paper  published 
in  a  city,  once  in  each  of  the  six  weeks,  i Lediately  preced- 
ing the  sale,  or  in  the  counties  of  New  York  and  Kings,  in 
two  such  daily  papers."     The  notice  of  sale  under  an  execution 
imlst  be  posted  forty-two  days  before  the  sale  and  a  copy  of 
the  notice  published  "in  each  of  the  six  weeks  immediately 
preceding    the    sale."8     The    exception    permitting    a    three 
weeks'  publication  of  aotice  of  sale  of  property  situated  in  a 
city  applies  only  to  judicial  sales.     The  phrase  "twice  m  each 

week   for  three  bo ssive  weeks  immediately  preceding  the 

sale"  means  that  there  shall  be  a  period  of  twenty-one  daya 
immediately  before  the  sale,  calculated  by  weeks  of  seven  full 
days,  during  each  oi  which  weeks  two  publications  shall  be 
,„,.;,,,  and  this  shall  occur  withoul  reference  to  the  day  of 
the  week  when  publication  was  commenced.  Each  week  is 
■toned  as  beginning  al  twelve  o'clock  on  Saturday  nighl 
and  ending  at  twelve  o'clock  on  the  night  of  the  following 
Saturday.'  Tn  other  words,  it  is  not  necessary  that  the  firsl 
publication  be  twenty-one  days  prior  to  the  day  of  sale.8    It 

Van    \Vv,k  v.  Baker,  10  Hun,  39. 
4  See  ant.  There  is  no  authority  for  an  order  before  the  sale 

authorizing    the    referee    to    do    extra    advertising.      Baldwin    v.    Bald- 
win   2::  Civ.  Proc.  R.  (Browne)   287,  2<;  X.  Y.  Supp.  579,  note. 

-•Code   Civ     Proc.    5    1678.     What   is   a   newspaper,   see   Williams   v. 
Colwell,  26  Civ.  Proc.  R.   (Scott)    66.  18  Misc.  399,  43  N.  Y.  Supp.  720. 
►de  Civ.  Proc.  §  1434. 
t  Valentine  v.  McCue,  26  Hun,   156. 
-  id.:  Chamberlain  v.  Dempsey,  13  Abb.  Pr.  421. 

N.  Y.  Prac— 202 
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is  not  fatal  that  the  notice  is  not  published  in  all  the  editions 
of  the  paper  issued  on  the  day  when  the  notice  was  published, 
where  no  injurious  results  are  shown  to  have  followed  from 
such  omission.9  No  "personal"  notice  of  the  sale  need  be 
served.10 

The  notice  of  sale  properly  follows  the  terms  of  the  de- 
cree.11- 12  It  should  describe  the  property  with  common  cer- 
tainty and  contain  nothing  which  may  mislead  a  bidder  or  in- 
jure the  sale.13  Though  it  is  proper  to  insert  the  title  of  the 
action  in  the  notice,  its  omission  will  not  make  the  sale  irregu- 
lar.14 So  the  notice  need  not  state  that  the  property  will  be 
sold  in  parcels,  though  the  sale  is  directed  by  the  court  to  be 
so  made.15 

In  addition,  the  notice  of  sale,  in  the  first  district  of  the 
supreme  court  and  in  Kings  county,  must  contain  other  state- 
ments set  forth  in  the  note.15* 

9  Everson  v.  Johnson,  22  Hun,  115. 

io  Collins  v.  McArthur,  32  Misc.  538,  67  N.  Y.  Supp.  460.  Contra, 
Eidlitz  v.  Doctor,  24  Misc.  209,  53  N.  Y.  Supp.  525. 

ii.  12  Hoffman  v.  Burke,  21  Hun,  580. 

13  Veeder  v.  Fonda,  3  Paige,  94.     See  Code  Civ.  Proc.  §  1435. 

ii  Brayton  v.  Smith,  6  Paige,  489. 

is  A  party  in  interest,  who  desires  that  the  notice  of  sale  should 
specify  that  the  property  is  to  be  sold  in  parcels,  should  make  his 
request  in  good  season.    Hoffman  v.  Burke,  21  Hun,  580. 

isa  The  referees  or  officer  making  sale  of  real  estate,  or  of  an  interest 
or  estate  therein,  pursuant  to  any  judgment,  decree,  order  or  direction 
of  the  court,  shall,  in  addition  to  complying  with  the  requirements 
of  section  1678  of  the  Code,  cause  to  be  published  with  the  notice  of 
sale,  a  diagram  of  the  property  to  be  sold  or  in  which  an  interest 
is  to  be  sold,  showing  the  street  or  avenue  upon  which  such  property 
is  located,  its  street  or  avenue  number,  if  any.  and  specifying  the 
number  of  feet  to  the  nearest  cross  street  or  avenue,  and  also,  where 
such  sale  is  made  to  satisfy  any  lien  or  charge  upon  the  real  property 
sold,  the  approximate  amount  of  such  lien  or  charge  shall  be  stated 
in  a  note  annexed  to  such  notice  of  sale;  and  where  there  are  taxes, 
assessments,  or  other  liens  upon  the  said  property  which  are  to  be 
allowed  to  the  purchaser  out  of  the  purchase  money,  or  which  are  to 
be  paid  bj'  the  referee,  the  referee  or  officer  making  such  sale  shall 
also  state,  at  the  foot  of  such  notice,  the  approximate  amount  of  such 
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Notice  of  the  postponement  of  the  sale  must  be  published 
in  the  paper  or  papers  wherein  the  notice  of  sale  was  pub- 
lished.16 So  a  second  notice  of  sale  is  necessary  where  there 
is  a  resale.17 

The  <l<-ath  of  a  party,  after  publication  is  commenced,  does 
not  require  the  publication  to  be  commenced  anew  with  the 
names,  as  parties,  of  persons  substituted  for  the  deceased." 

Failure  to  give  notice  of  sale  does  not  affect  the  validity  of 
any  sale  made  to  a  purchaser  in  good  faith,  without  notice 
of  such  omission.1.  So  the  fact  thai  part  of  the  property  or- 
dered to  I.--  sold  by  the  judgment,  and  which  was  Bold,  was 
not  included  in  the  notice  of  sale,  does  not  vitiate  the  sale. 
where  confirmed  on  due  notice  to  all  parties  interested.20 

§  2311.     Conduct  of  sale. 

General  provisions  as  to  the  conduct  of  judicial  sales  are 
found   in   various  chapters   of  the   Code  and  in   the  General 
Rules  of  Practice.     These  provisions,  together  with  the 
mon-law  rules,  will  now  be  considered.     The  sale  must  be  at 
public  auction  to  the  highesl  bidder.21     The  duties  <>f  the  offi- 

charge  or  lien.  An  unintentional  error,  however,  in  such  diagram 
or  in  the  amount  of  the  lien  or  charge  for  which  the  property  shall 
he  sold,  or  the  amour. t  of  such  taxes  or  other  lien  to  be  allowed  to 
the  purchaser  upon  the  sale,  shall  not  invalidate  the  sale  nor  author- 
ize the  court  to  relieve  the  purchaser  or  to  order  a  new  sale.  Rule 
14  of  the  trial  term  rules  for  the  first  district  and  rule  of  the  appellate 
division  for  the  second   district. 

lode  Civ.  Proc.  §  1678.  Bicknell  v.  Byrnes,  23  How.  Pr.  486. 
But  failure  to  publish  notice  is  not  a  jurisdictional  defect.  Bech- 
stein  v.  Schultz,  45  Hun.  191,  19  Abb.  N.  C.  168. 

«  Bicknell  v.  Byrnes,  23  How.  Pr.  486. 

isThwing  v.  Thwing,  9  Abb.  Pr.  323,  18  How.  Pr.  458.  See,  also, 
vol.  2.  p.  21"',. 

•  I.efevre  v.  Laraway.  22  Barb.  167,  17".  which  holds  that  the 
statutory  rule  applicable  to  execution  sales,  applies  to  judicial  sales. 
So  it  is  held  that  omission  to  publish  notice  of  postponement  is  not 
a  jurisdictional  defect.  Bechstein  v.  Schultz,  45  Hun,  191,  19  Abb. 
N    C.  168. 

-    Woodhull  v.  Little.   102   X.  Y.  165. 

-i  Code  Civ.  Proc.  §  1678. 
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cer  conducting  the  sale  are  ministerial.  He  must  obey  the 
directions  in  the  judgment.22  The  referee  has  no  power  to 
correct  an  erroneous  description  of  the  premises.23  The  ap- 
pellate division  of  the  supreme  court  in  the  first  department 
may  make  rules  and  regulations  in  relation  to  the  sale  in  New 
York  or  Kings  counties.24 

Who  may  sell.  Except  where  special  provision  is  oth- 
erwise made  by  law,  real  property  must  be  sold  by  the  sheriff 
of  the  county  where  the  land  is  situated  or  by  a  referee  ap- 
pointed by  the  court  for  that  purpose.25  Ordinarily,  where 
the  distribution  of  the  proceeds  of  the  sale  will  be  merely  a 
simple  ministerial  duty,  the  court  should  appoint  the  sheriff 
to  make  the  sale  and  thereby  save  to  the  parties  the  increased 
expense  entailed  by  the  appointment  of  a  referee.26  Laws 
1876,  c.  439,  as  amended  by  Laws  1889,  c.  167,  requires  sales 
of  real  estate  made  in  the  county  of  Kings  under  the  judgment 
or  decree  of  an^y  court,  with  certain  exceptions,  to  be  made 
by  the  sheriff  of  that  county.27  If  the  judgment  directs  a 
sale  by  a  particular  person,  the  sale  cannot  be  made  by  an- 
other.28 The  sheriff  has  power  to  sell  after  the  expiration  of 
his  term  of  office.29 

22  People  v.  Bergen,  53  N.  Y.  404,  409;  Heller  v.  Cohen,  154  N.  Y. 
299,  308.  Construction  of  statements  by  referee  at  the  sale,  see  Banta 
v.  Merchant,  173  N.  Y.  292. 

23  Heller  v.  Cohen,  15  Misc.  378,  36  N.  Y.  Supp.  668. 

24  Rule  62  of  the  General  Rules  of  Practice. 

25  Code  Civ.  Proc.  §  1242.  The  appellate  division  in  the  first  de- 
partment may  designate  the  auctioneers  or  persons  who  shall  sell 
in  New  York  or  Kings  county.  Rule  62  of  the  General  Rules  of  Prac- 
tice. Postponement  of  sale  where  officer  appointed  to  sell  does  not 
appear,  see  p.  3222.     Who  may  be  appointed  referee,  see  ante,  §  1867. 

26  Race  v.  Gilbert,  102  N.  Y.  298. 

2f  Statute  is  corstitutional.  Sproule  v.  Davies,  171  N.  Y.  277.  Regu- 
larity of  sale  by  referee,  see  Dickinson  v.  Dickey,  76  N.  Y.  602. 

2s  Heyer  v.  Desves,  2  Johns.  Ch.  154.  Under  a  decree  directing  sale 
by  a  master  residing  in  the  city  of  New  York,  a  sale  by  a  master  re- 
siding in  Kings  county  is  irregular  and  void.  Yates  v.  Woodruff,  4 
Edw.  Ch.  700. 

29  Union  Dime  Sav.  Inst.  v.  Andarson.  83  N.  Y.  174,  affirming  19  Hun, 
310. 
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Where  a  referee  is  appointed  by  the  court,  to  sell  real  prop- 
erty, the  court  may  provide  for  his  giving  such  security,  as 
the  court  deems  just,  for  the  proper  application  of  the  money 
received  upon  the  sale,  or  for  the  payment  thereof  by  the  pur- 
chaser, directly  to  the  person  or  persons  entitled  thereto,  or 
their  attorneys.30 

Time.     The  officer  must  sell  within  a  reasonable  time. 

If  he  does  not,  an  application  to  the  court  to  compel  him  to 
do  so  is  proper.31  The  sale  is  not  "business  of  a  court"  with- 
in a  statute  prohibiting  such  business  on  certain  days.32  The 
sale  must  be  made  at  public  auction  between  the  hour  of  nine 
o'clock  in  the  morning  and  sunset,33  and  lands  in  the  county 
of  New  York  or  the  county  of  Kings  must  be  sold  between 
eleven  o'clock  in  the  forenoon  and  three  o'clock  in  the  after- 
noon, unless  otherwise  specifically  directed.34  In  the  city  of 
Buffalo,  sales  take  place  between  nine  and  eleven  in  the  fore- 
noon and  two  and  three  in  the  afternoon.35 

Place.     Except   where    special   provision   is    otherwise 

made  by  law,  real  property  adjudged  to  be  sold  must  be  sold 
in  the  county  where  it  is  situated.  If  such  real  property  is 
situated  partly  in  one  county  and  partly  in  another  and  is  so 
circumstanced  that  a  sale  of  the  whole  will  be  most  beneficial 
to  the  parties,  the  court  rendering  judgment  may  direct  in 
which  county  the  whole  of  such  real  property  shall  be  sold.86 
Sales  in  the  county  of  New  York,  unless  otherwise  specially 
directed,  must  take  place  at  the  exchange  sales  rooms,  111 
Broadway.37     Judicial   sales    in   the    city    of  Buffalo    are    re- 

30  Code  Civ.  Proc.  §  1243.  In  a  collateral  suit,  it  cannot  be  objected 
that  a  sale  confirmed  was  made  by  a  master  who  failed  to  give  official 
security  as  required  by  law.  The  remedy  is  by  application  in  original 
suit,  if  at  all.     Nicholl  v.  Nicholl,  8  Paige,  349. 

si  Kelly  v.  Israel,  11  Paige,  147,  154. 

32  King  v.  Piatt,  37  N.  Y.  155. 

33  Code  Civ.  Proc.  §  1384. 

34,  35  Rule  62  of  the  General  Rules  of  Practice. 

36  Code  Civ.  Proc.  §  1242.  Discretion  of  officer  making  sale  as  to 
place  of  sale,  see  Haines  v.  Taylor,  3  How.  Pr.  206. 

37  Rule  62  of  the  General  Rules  of  Practice.  But  appellate  division 
in  first  department  may  change  the  place  at  which  sales  shall  be 
made.     Id. 
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quired  to  take  place  at  the  real  estate  exchange  rooms,  unless 
the  court  ordering  the  sale  otherwise  directs,  and  subject  to 
such  regulations  as  the  justices  of  the  supreme  court  of  the 
eighth  district  shall  establish.38 

Postponement.     The  officer  in  charge  of  the  sale,  may. 

in  his  discretion  and  for  good  reason,  postpone  the  sale.30  He 
should  do  so  where,  because  of  lack  of  bidders  or  other  good 
cause,  he  is  satisfied  that  a  fair  price  cannot  be  obtained  for 
the  property.40  If  the  officer  appointed  to  make  the  sale  does 
not  appear  at  the  time  and  place  where  the  sale  has  been  ad- 
vertised to  take  place,  the  attorney  for  the  plaintiff  may  post- 
pone or  adjourn  such  sale,  not  to  exceed  four  weeks,  during 
which  time  such  attorney  may  make  application  to  the  court 
to  have  another  person  appointed  to  make  such  sale.41 

Terms  of  sale.    The  terms  of  sale  should  be  attached  to 

the  notice  of  sale.  They  usually  provide  for  a  payment  of 
ten  per  cent  at  the  time  of  sale  and  the  payment  of  the  resi- 
due on  a  specified  day  at  which  time  a  deed  is  to  be  delivered 
by  the  officer  making  the  sale.  Payment  of  liens,  either  by 
the  purchaser  or  the  officer,  is  also  usually  provided  for,  as 
is  the  procedure  on  a  default  on  the  part  of  the  purchaser.42 
The  terms  of  sale  cannot  be  held  to  modify  the  terms  of  the 
judgment  but  are  to  be  construed  in  connection  with  it.43 
Judicial  sales  are  not  to  be  ordered  to  be  made  on  credit  Un- 
as Rule  62  of  the  General  Rules  of  Practice. 

so  Kelly  v.  Israel,  11  Paige,  147.  It  is  proper  to  postpone  on  proof 
that  defendant  would  obtain  a  loan  to  pay  the  judgment  (Mutual  Life 
Ins.  Co.  v.  Kopper,  1  Month.  Law  Bui.  76)  or  where  the  delay  will  be 
equally  beneficial  to  both  parties  (Astor  v.  Romayne,  1  Johns.  Ch.  310), 
but  not  merely  on  account  of  the  existence  of  war  (Id.),  nor  on  alle- 
gations that  the  politics  and  finances  of  the  country  are  so  unsettled 
that  the  time  is  unfavorable.  McGown  v.  Sandford,  9  Paige,  290.  Ad- 
journment by  plaintiff's  attorney  held  irregular.  Shepard  v.  Whaley,  19 
Civ.  Proc.  R.  (Browne)  381,  13  N.  Y.  Supp.  532.  On  adjournment,  the 
future  day  of  sale  need  not  be  named.  La  Farge  v.  V.an  Wagenen,  14 
How.  Pr.  54. 

40  Bicknell  v.  Byrnes,  23  How.  Pr.  486. 

«  Code  Civ.  Proc.  §  1678. 

42  Terms  of  foreclosure  sale,  see  6  Abb.  Cyc.  Dig.  787. 

«  Greene  v.  Bunzick,  23  App.  Div.  103,  106,  48  N.  Y.  Supp.  374. 
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less  both  parties  consent.44  The  terms  of  the  sale  must  be 
made  known  at  the  sale,  and  if  the  property,  or  any  part 
thereof,  is  to  be  sold  subject  to  the  right  of  dower,  charge  or 
lien,  that  fact  must  be  declared  at  the  time  of  the  sale.45 

Sale  in  parcels.  The  Code  provides  that  ' '  if  the  prop- 
erty consists  of  two  or  more  distinct  buildings,  farms  or  lots 
they  shall  be  sold  separately,  unless  otherwise  ordered  by  the 
court;  and  provided  further  that  where  two  or  more  build- 
ings are  situated  on  the  same  city  lot,  they  may  be  sold  to- 
gether."46 If  it  appears  that  the  property  will  bring  a  larger 
price  by  being  sold  together,  the  court  should  so  order.47  But 
contiguous  city  lots  separated  only  by  imaginary  lines  consti- 
tute a  single  plot  and  not  several  parcels.48  Whether  the 
sale  shall  be  in  parcels  is  generally  left  to  the  discretion  of 
the  referee.49     To  preserve  the  rights  of  the  moving  party,  he 

44  On  plaintiff's  motion  the  sale  may  be  directed  to  be  on  credit  to 
the  extent  of  what  is  due  him.     Sedgwick  v.  Fish,  Hopk.  Ch.  594. 

45  Code  Civ.  Proc.  §  1678. 

46  Code  Civ.  Proc.  §  1678.  The  amendment  of  this  section  in  1881 
substituted  the  word  "shall"  for  "must"  and  added  the  words,  "unless 
otherwise  ordered  by  the  court,"  after  "separately,"  and  struck  out 
the  words,  "and  access  to  one  is  obtained  through  the  other,"  after 
"city  lot."  Prior  to  the  amendment  it  was  held  that  the  provision  was 
merely  directory  and  not  mandatory.  Compare  Wallace  v.  Feely,  1 
Civ.  Proc.  R.  (McCarty)  126,  61  How.  Pr.  225.  And  in  Hargin  v. 
Wicks,  92  Hun,  155,  36  N.  Y.  Supp.  375,  it  is  held  that  a  like  provision 
applicable  only  to  execution  sales  is  merely  directory.  Whether  sale 
in  one  lot  is  ground  for  setting  sale  aside,  see  post,  p.  3230. 

47  Dobbs  v.  Niebuhr,  15  Daly,  52;  Coudert  v.  De  Logerot,  62  State 
Rep.  26,  30  N.  Y.  Supp.  114;  Waterbury  v.  Tucker  &  C.  Cordage  Co., 
152  N.  Y.  610. 

*a  .Mutual  Life  Ins.  Co.  v.  Bronson,  22  Wkly.  Dig.  452. 

49  Underhill  v.  Underhill,  4  State  Rep.  858.  Where  premises  consist 
of  a  single  property,  bought  together,  and  always  controlled  by  a  single 
person,  all  lying  together,  contiguous,  and  adjoining,  and  no  part  in 
any  wise  separated  from  any  other  part,  it"  is  in  the  discretion  of  the 
referee  to  sell  together  or  in  parcels.  Whitbeck  v.  Rowe,  25  How.  Pr. 
403.  Though  two  adjoining  lots  too  narrow  to  be  built  on  separately 
may  properly  be  sold  as  one,  it  is  otherwise  of  lots  of  sufficient  width 
or  of  disconnected  lots.  American  Ins.  Co.  v.  Oakley,  9  Paige,  259; 
followed  Merchants'  Ins.  Co.  v.  Hinman,  3  Abb.  Pr.  455.  Duty  to  re- 
gard instructions  of  party,  see  Brown  v.  Frost,  Hoff.  Ch.  41. 
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should  apply  to  the  court,  before  a  sale,  for  a  direction  to 
sell  in  parcels/0  The  better  practice,  if  the  property  is  sus- 
ceptible of  sale  in  parcels,  is  to  insert  in  the  terms  of  sale  that 
the  property  will  be  offered  in  parcels  and  together,  and  that 
it  will  be  struck  down  to  the  party  bidding  the  highest  price. 
Then  the  property  is  first  sold  in  parcels,  and  afterwards  the 
whole  property  is  put  up  and  bids  solicited,  starting  at  a  sum 
which  is  the  total  amount  bid  for  the  parcels.  If  no  one  bids 
the  property  is  struck  down  to  the  bidders  on  the  parcels; 
if  a  higher  sum  is  offered  it  is  struck  down  to  the  bidder  for 
any  sum  in  excess  of  the  amount  of  the  bids  on  the  parcels.51 

Who  may  purchase.     The  general  rule  is  that  any  one 

may  purchase  at  a  judicial  sale  unless  he  occupies  such  a  posi- 
tion that  a  purchase  by  him  may  be  prejudicial  to  parties  in- 
terested in  the  sale  netting  the  highest  possible  price.  In 
other  words,  no  person  can  be  permitted  to  purchase  where 
he  has  a  duty  to  perform  that  is  inconsistent  with  the  char- 
acter of  the  purchaser.52  The  Code  provides  that  "a  com- 
missioner, or  other  officer  making  a  sale,  or  a  guardian  of  an 
infant  party  to  the  action,  shall  not,  nor  shall  any  person, 
for  his  benefit,  directly  or  indirectly,  purchase,  or  be  inter- 
ested in  the  purchase  of,  any  of  the  property  sold;  except 
that  a  guardian  may,  where  he  is  lawfully  authorized  so  to 
do,  purchase  for  the  benefit  or  in  behalf  of  his  ward."53  It 
is  held,  however,  that  this  Code  section  applies  only  to  a 
guardian  ad  litem  appointed  in  the  action  in  which  the  sale 

so  Mutual  Life  Ins.  Co.  v.  Bronson,  22  Wkly.  Dig.  452. 
si  Fiero  on  Special  Actions,  vol.  1,  p.  614. 

52  Torrey  v.  Bank  of  Orleans,  9  Paige,  649.  Attorney  for  plaintiff 
may  purchase.  Holland  Trust  Co.  v.  Hogan,  44  State  Rep.  577,  17  N. 
Y.  Supp.  919.  An  application  by  an  assignee  to  be  allowed  to  bid  at  a 
sale  of  the  property  of  the  assigned  estate  will  not  be  granted  merely 
on  the  ground  that  he  claims  a  debt  to  be  due  him  from  the  assigned 
estate,  the  indebtedness  being  disputed  by  the  assignor,  and  it  not 
having  been  determined  that  his  claim  was  a  valid  one.  Matter  of 
Black,  13   Daly,   21. 

53  A  violation  of  this  section  is  a  misdemeanor,  and  the  purchase  is 
void.  Code  Civ.  Proc.  §  1679.  That  guardian  cannot  purchase,  see 
Lefevre  v.  Laraway,  22  Barb.  167,  175. 
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is  had,  and  does  not  apply  to  general  guardians."  A  purchase 
by  a  general  guardian  is  not  void  but  merely  voidable  the  same 
as  a  purchase  by  any  other  trustee.55  A  purchase  by  a  guard- 
ian ad  litem  in  his  own  name  is  presumed  to  be  void.  To  be 
rendered  valid  the  burden  is  on  the  person  seeking  to  uphold 
the  sale  to  show  that  the  purchase  was  for  the  benefit  of  the 
ward.56  A  foreclosure  judgment  often  expressly  permits  any 
party  to  bid  at  the  sale,  but  if  the  party  purchasing  occupies 
a  trust  relation  to  the  mortgagor  he  takes  subject  to  the  trust."'7 
But  a  purchase  by  a  trustee  who  is  a  party  to  the  action, 
where  he  is  largely  interested  as  an  individual,  where  the 
court  authorizes  any  party  to  purchase,  and  where  the  Bale 
is  confirmed  by  the  court  with  knowledge  that  the  purchaser 
is  a  trustee,  carries  a  crood  title.55 

Memorandum  of  sale.     Although  the  sale  is  binding  on 

the  purchaser  without  any  written  contract  or  memorandum 
of  the  terms  of  the  sale,59  yet  it  is  the  better  practice  to  re- 
quire the  purchaser  to  sisrn  a  memorandum  of  sale. 

Form   of  memorandum   of  sale. 

I,  ,  have,  on  this  day  of  ,  190 — ,  purchased  the 


premises  described  in  the  above  annexed  printed  advertisement  of  sale, 

for  the  sum  of dollars,  and  hereby  promise  and  agree  to  comply 

with  the  terms  and   conditions  of  the   sale  of  said   premises,  as   set 
forth  above. 

[Date.]  [Signature.] 

Received  from  the  sum  of  dollars,  being  ten  per  cent 

of  the  amount  bid  by  him   for  property  sold  by  me,  pursuant  to  the 
above  advertisement  of  sale. 

[Date.]  [Signature.] 

5*  O'Brien  v.  General  Synod  of  Reformed  Church,  10  App.  Div.  605, 
42  X.  Y.  Supp.  356;  Boyer  v.  East,  161  X.  Y.  580;  Munsell  v.  Munsell, 
33  Misc.  185,  68  X.  Y.  Supp.  329. 

55  Munsell  v.  Munsell,  33  Misc.  185,  68  X.  Y.  Supp.  329. 

ss  O'Donoghue  v.  Boies,  159  X.  Y.  87,  101.  Order  confirming  sale 
will  not  recder  the  purchase  valid.     Id. 

5"  Bennett  v.  Austin,  81  X.  Y.  308,  323;  Fulton  v.  Whitney,  66  X.  Y. 
548. 

ss  Corbin  v.  Baker,  167  X.  Y.  128. 

5»  Andrews  v.  O'Mahoney,  112  X.  Y.  567. 
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§  2312.    Stay  of  sale. 

The  court  has  power,  in  its  discretion,  to  temporarily  sus- 
pend the  operation  of  its  judgments  or  to  stay  proceedings  on 
them  for  such  time,  and  on  such  terms,  as  it  may  deem  prop- 
er,60 with  or  without  security.01  But  no  order  to  stay  a  sale 
under  a  judgment  in  partition,  or  for  the  foreclosure  of  a 
mortgage,  shall  be  granted  or  made  by  a  judge  out  of  court, 
except  upon  a  notice  of  at  least  two  days  to  the  plaintiff's 
attorney.62 

§  2313.     Effect  of  death  of  party  before  sale. 

A  decree  made  and  entered  before  the  death  of  a  party  may 
be  executed  thereafter  notwithstanding  the  death  of  the  party, 
and  it  binds  all  persons  claiming  any  interest  under  such 
party,  and  where  the  judgment  is  to  be  enforced  by  a  sale  of 
the  party's  interest  in  the  property  and  not  to  be  enforced 
in  personam,  an  application  to  revive  is  unnecessary.63 

§  2314.     Presumption  of  regularity. 

A  judicial  sale  will  be  presumed  to  have  been  regular,64  and 
it  follows  that  it  will  be  presumed  that  the  officer  making  the 
sale  did  his  duty.65 

so  Sponenburgh  v.  City  of  Gloversville,  42  Misc.  563,  87  N  Y  Supp 
602. 

G1  Carter  v.  Hodge,  150  N.  Y.  532. 

62  Rule  67  of  the  General  Rules  of  Practice.  Asinari  v  Volkening 
2  Abb.  N.  C.  454. 

63  Hays  v.  Thomae,  56  N.  Y.  521;  Wing  v.  De  La  Rionda,  125  N.  Y. 
678;  Wasson  v.  Hoff,  27  Misc.  55,  57,  57  N.  Y.  Supp.  953.  See,  also 
vol.  2,  p.  2100. 

64  Sale  in  a  foreign  country.  Grant  v.  M'Lachlin,  4  Johns.  34.  Pre- 
sumptions in  favor  of  judicial  sales  will  be  liberally  indulged  where 
no  doubt  is  raised  as  to  fairness  and  official  character.  American  Ins. 
Co.  v.  Fisk,  1  Paige,  90. 

es  The  presumption  that  an  officer  did  his  duty  by  selling  in  parcels 
is  not  overcome  or  affected  by  a  recital  in  the  deed  that  the  whole 
premises  were  bid  off  for  a  gross  sum.  The  sale  may,  consistently 
with  the  recital,  have  been  in  parcels.  Leland  v.  Cameron  31  N  Y 
115.  '  '      ' 
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§  2315.     Setting  aside. 

Courts  of  equity  exercise  a  supervision  over  sales  made  under 
their  decrees,  which  is  not  always  controlled  by  legal  rules, 
but  may  be  guided  by  considerations  resting  in  discretion. 
They  may  set  aside  their  own  sales  on  grounds  insufficient  to 
confer  on  the  objecting  party  an  absolute  legal  right  to  a  re- 
sale.06 The  general  rule  is  that  a  resale  will  not  be  directed, 
for  the  benefit  of  the  persons  interested  in  the  proceeds,  to 
protect  them  against  the  consequences  of  their  own  negligence, 
where  they  are  adults  and  perfectly  competent  to  protect  their 
own  rights;07  but  that  a  sale  will  be  set  aside,  on  slight 
grounds,  where  the  interests  of  infants  are  affected.68  The 
court  may,  of  its  own  motion,  set  aside  a  sale  to  protect  the 
interests  of  an  infant.'  '  The  sale  will  not  be  set  aside  where 
the  moving  party  has  not  taken  measures  to  protect  himself 
which  he  might  have  taken,70  nor  where,  instead  of  applying 
to  the  court,  he  makes  an  agreement  with  the  purchaser,  with 
full  knowledge  of  the  facts." 

Objections  t->  tin-  sale  cannot  be  urged  where  it  is  in  con- 
formity -with  the  directions  in  the  judgment.72  So,  as  a  gen- 
eral  rule,  technical  irregularities  are  not  ground,  especially 
where  not  prejudicial  to  the  party  enmplaining.73  Ignorance 
of  time  and  place  of  sale,  en  the  part  of  a  Thirty  to  the  suit, 
where  there  was  no  fraudulent  concealment  from  him,  does 
DOt  entitle  him  to  have  the  sale  set  aside.74  So  it  is  not  ground 
that  a  party  allowed  by  the  decree  to  bid  does  so  without  dis- 

isher  v.  Hersey,  78  X.  Y.  387.     If  discretionary,  order  cannot  be 
reviewed  in  court  of  appeals.     Id. 

American  Ins.  Co.  v.  Oakley.  9  Paige,  259,  261;   Haines  v.  Taylor, 
3  How.  Pr.  206. 

Prior  v.  Prior.  49  Hun,  .'"2.  2  X.  Y.  Supp.  523.     Benefit  by  resale 
must  be  shown.     Stryker  v.  Storm,  1  Abb.  Pr.    (N.  S.)   424. 
b»  Lefevre  v.  I^araway,  22  Barb.  167,  175. 
to  Wesson  v.  Chapman,  76  Hun.  592,  28  X.  Y.  Supp.  192. 
7i  Toll  v.  Hiller,  11  Paige,  228. 
--  Winter  v.  Eckert.  93  X.  Y.  : 
■    Knight  v.  Moloney,  4  Hun,  33. 
t*  McCotter  v.  Jay,  30  X.  Y.  80. 
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closing  that  he  is  bidding  as  such.75  Whether  a  requirement 
that  the  purchaser  shall  pay  twenty-five  per  cent,  on  his  bid 
was  so  unreasonable  as  to  justify  a  resale  depends  upon  the 
surrounding  circumstances.70  Surprise  or  mistake  of  a  party 
in  interest  which  is  prejudicial  to  him  may  be  ground,77  but 
a  reliance  on  a  void  stay  of  proceedings  which  was  not  regard- 
ed is  not  ground,78  nor  is  the  vacation  of  a  stay  of  proceed- 
ings obtained  by  the  moving  party,  too  late  for  him  to  attend.79 
The  sale  may  be  set  aside  for  fraud  or  irregularity,  even  as 
against  a  bona  fide  grantee  of  the  purchaser.80  It  is  ground 
for  setting  aside  a  sale  that  the  officer  sold  for  less  than  the 
minimum  limit  set  by  the  plaintiff,  the  purchasers  being  in- 
formed of  the  instructions  at  the  time  of  the  sale  and  at  the 
time  they  paid  their  bid;81  or  an  irregularity  in  accepting 
bids;S2  or  an  unfounded  announcement  by  the  officer,  tending 
to  lessen  the  price;83  or  the  employment  of  a  puffer  which  is 
concealed  from  the  purchaser.84  So  a  sale  may  be  set  aside 
where  the  referee  misled  the  defendants  as  to  a  postponement 

75  National  Fire  Ins.  Co.  v.  Loomis,  11  Paige,  431. 

7«  Tabor  v.  Brundage,  27  Wkly.  Dig.  194. 

77  Kellogg  v.  Howell,  62  Barb.  280.  Misapprehension  respecting  an 
adjournment  of  the  sale  on  the  part  of  a  judgment  creditor  present 
has  been  held  to  be  sufficient  ground  for  setting  the  adjourned  sale 
aside.  Corwith  v.  Barry,  69  Hun,  113,  53  State  Rep.  53,  23  N.  Y.  Supp. 
200. 

7s  Bodine  v.  Edwards,  2  N.  Y.  Leg.  Obs.  231,  3  Ch.  Sent.  46. 

70  Peck  v.  New  Jersey  &  N.  Y.  R.  Co.,  22  Hun,  129. 

so  Hale  v.  Clauson,  60  N.  Y.  339.  Such  purchasers  will,  however,  be 
protected.     Ellsworth  v.  Lockwood,  9   Hun,  548. 

siRequa  v.  Rea,  2  Paige,  339.  To  same  effect,  Stahl  v.  Charles,  5 
Abb.  Pr.  348. 

82  Where  the  master,  having  received  a  bid  for  $1,800,  followed  by 
one  for  $2,000,  suspended  the  sale  for  a  time,  and  meanwhile  the  for- 
mer bidder  went  away,  and  the  latter  retracted  his  bid,  and  the  mas- 
ter began  the  sale  anew,  and  sold  for  $560,  the  sale  should  be  set 
aside.  He  ought  to  have  adjourned  the  sale,  or  put  up  the  premises 
at  $1,800,  or  sent  for  the  person  who  bid  that  amount.  May  v.  May, 
11  Paige,  201. 

83  Marsh  v.  Ridgway,  18  Abb.  Pr.  262. 

84  Fisher  v.  Hersey,  17  Hun,   370. 
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of  the  sale  *5     The  fact  that  the  purchaser  has  paid  his  ten 
per  cent  of  the  bid  does  not  preclude  the  setting  aside  of  the 

sale  80 

The  remedy  is  by  a  motion  in  the  action  and  not  by  an 

original  action  for  equitable  relief.87 

-l_For  inadequacy  of  price.  Mere  inadequacy  of  price, 
which  is  not  so  great  as  to  show  fraud  or  unfairness,  is  not 
-round8*  where  the  purchaser  is  a  bona  fide  purchaser.  bo 
a  resale  will  not  be  ordered  merely  because  of  the  offer  of  a 
higher  bid90  It  is  well  settled,  however,  that  where  gross 
inadequacy  appears,  the  court  will  lay  hold  of  minor  irregu- 
larities  Eor  the  purpose  of  granting  relief-  For  instance ^in- 
adequacy of  price  is  around  where  coupled  with  other  objec- 
tions such  as  fraud,"2  or  mistake,98  or  surprise,-  or  accident, 

85  Angel  v.  Clark,  21  App.  Div.  339,  47  N.  Y.  Supp.  731. 

so  Leslie  v.  Saratoga  Brewing  Co.,  59  App.  Div.  400,  69  N.  Y.  Supp. 

^  Brown  v.  Frost,  10  Paige,  243;   Gould  v.  Mortimer    10  Abb    Pr    448 
26  How.  Pr.  167;   McCotter  v.  Jay,  30  N.  Y.  80;   Nicholl  v.  Nicholl,  8 

Paise    349 

as  American  Ins.  Co.  v.  Oakley,  9  Paige,  259;  Coudert  v. ^De  Logerot 
62  State  Rep  26,  30  N.  Y.  Supp.  114.  A  judicial  sale  should  not  be 
et  aside  for  inadequacy  of  price,  especially  after  lapse  of  time,  where 
there  is  no  fraud,  unless  great  benefit  in  the  case  at  bar  requires  it. 
Burchell  v.  Voorhis,  49  How.  Pr.  247;  Matter  of  Rider,  23  Hun  91.  A 
sale  under  a  Judgment  will  not  be  set  aside  in  the  absence  of  fraud 
surprise  or  well-grounded  misapprehension,  simply  because  a  higher 
priie  can  be  reasonably  anticipated  on  a  resale  of  the  property  even 
where  relief  is  sought  by  motion.  McEwan  v.  Butts  48  State  Rep. 
•m  20  N  Y  Supp.  503.  Gross  inadequacy  sufficient  to  show  fraud, 
1  Commercial  Bank  v.  Catto,  13  App.  Div.  608,  43  N.  Y.  Supp.  777. 

so  Matter  of  Fuller,  35  Hun,  162. 

oowoodhull    v.    Osborne,   2    Edw.   Ch.    614;    Lefevre   v.    Laraway,    22 

Barb.  167. 

ox  Chapman  v.  Boetcher,  27  Hun,  606. 

92  0dell  v.  Twomey.  8  YYkly.  Dig.  165. 

03  Tripp  v.  Cook,  26  Wend.  143. 

■..*  Griffith  v.  Hadley,  23  Super.  Ct.   (10  Bosw.)   587. 

,:,  Where  the  party  whose  property  is  sold,  or  who  is  liable  for  a  de- 
ficient is  without  negligence  on  his  own  part,  prevented  from  at- 
tending or  being  represented  at  the  sale,  by  unavoidable  causes,  e.  g., 
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or  a  sale  of  city  lots  together  instead  of  separately.98  Where 
inadequacy  of  price  is  the  ground  relied  on  and  the  moving 
party  offers  to  bid  a  certain  sum  at  a  resale,  the  sale  may  be 
set  aside  notwithstanding  the  purchaser's  offer  to  convey  the 
property  to  the  moving  party  for  the  sum  the  latter  offers  to 
bid.07 

For  failure  to  sell  in  parcels.     A  resale  may  be  ordered 

because  of  an  abuse  of  discretion  in  failing  to  sell  in  parcels,98 
provided  a  request  to  sell  in  parcels  was  made  at  the  time  of 
the  sale." 

For  failure  to  give  notice.     Failure  to  properly  give 

notice  of  sale,  or  of  an  adjourned  sale,  is  ground  for  setting 
aside,100  but  the  right  to  move  on  such  ground  may  be  waived 
by  a  failure  to  raise  the  objection  on  a  motion  to  confirm  the 
referee's  report.101  The  failure  to  give  any  notice  where  prop- 
erty is  resold  on  the  failure  of  the  purchaser  to  pay  ten  per 
cent  of  the  bid  is  ground  for  setting  aside  the  sale.102 

Discretion  of  court.     The  granting  of  the  motion,  where 

no  legal  ground  exists,  is  discretionary.103     But  where  there 

the  incapacity  by  sickness  of  his  agent,  or  by  an  accident  delaying 
him  on  his  way  to  attend  the  sale,  or  by  accidental  delay  of  a  letter 
sent  by  his  agent  to  apprise  him  of  time  of  sale,  and  the  price  brought 
is  greatly  inadequate,  his  application  for  a  resale  should  be  granted 
on  giving  full  indemnity  to  the  purchaser  for  expenses  and  losses. 
Thompson  v.  Mount,  1  Barb.  Ch.  607;  Hoppock  v.  Conklin,  4  Sandf.  Ch. 
582;  King  v.  Morris,  2  Abb.  Pr.  296;  Williams  v.  Williams,  42  How. 
Pr.  411. 

96  Chapman  v.  Boetcher,  27  Hun,  606. 

'■>-  Commercial  Bank  v.  Catto,  13  App.  Div.  608,  43  N.  Y.  Supp.  777. 

ss  Ames  v.  Lockwood,  13  How.  Pr.  555;  Griffith  v.  Hadley,  23  Super. 
Ct.  (10  Bosw.)  587;  Larkin  v.  Brouty,  39  State  Rep.  879,  15  N.  Y.  Supp. 
509.  Person  not  interested  cannot  move.  Shuler  v.  Maxwell,  38  Hun, 
240. 

99  McLaughlin  v.  Teasdale,  9  Daly,  23. 

ioo  Bechstein  v.  Schultz,  120  N.  Y.  168.  See,  also,  La  Farge  v.  Van 
Wagenen,  14  How.  Pr.  54;  Kennedy  v.  Bridgman,  27  Misc.  585,  58  N. 
Y.  Supp.  253;  Angel  v.  Clark,  21  App.  Div.  339,  47  N.  Y.  Supp.  731; 
Everson  v.  Johnson,  22  Hun,  115. 

ioi  Bechstein  v.  Schultz,  120  N.  Y.  168. 

102  Lents  v.  Craig,  13  How.  Pr.  72. 

los  Winter  v.  Eckert,  93  N.  Y.  367;    Hale  v.  Clauson,  60  N.  Y.   339; 
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is  a  Legal  right,  as  where  the  sale  is  absolutely  void  for  fraud, 
the  court  must  grant  the  motion.  In  such  a  case  there  is  no 
discretion  to  he  exercised.104 

Time    for   motion.     The    application    should   be    made 

promptly  after  discovery  of  the  facts,  and,  if  possible,  before 
the  confirmation  of  the  report,105  though  the  fact  that  a  deed 
has  been  delivered  to  the  purchaser  does  not  necessarily  pre- 
clude the  granting  of  relief.100 

Who  may  move.     Any   person  interested   in   the   sale 

may  apply  to  vacate  it,107  provided  his  rights  are  injuriously 

affected.1" 

Notice  of  motion.     Notice  of  the  motion  should  be  given 


109 


to  all  parties  in  intei 

Motion  papers.     The  ground  relied  on  should  be  fully 

set  forth  in  the  moving  affidavits,  inasmuch  as  ordinarily  the 
sale  will  not  be  set  aside  except  on  clear  and  conclusive  evi- 
dence A  resale  will  not  be  ordered  merely  on  affidavits 
as  to  speculative  value.*"  If  infants  seek  to  se1  aside  a  well 
attended  and  fairly  conducted  Bale,  it  should  be  shown  that, 

Partners'  Loan  &  Trust  Co.  v.  Bankers'  &  Merchants'  Tel.  Co.,  119  N. 

V.   15,  24. 

io*  Fisher  v.  Hersey,  7S  N.  V.  387. 

lotion  denied  for  laches.  Claflin  v.  Clark,  22  Wkly.  Dig.  137; 
Lockwood  v.  McGuire,  57  How.  Pr.  266;  Depew  v.  Dewey,  2  T.  &  C.  515. 
That  section  724  of  the  Code  does  not  apply  and  that  motion  may  he 
made  after  expiration  of  a  year,  see  Matter  of  Fuller,  35  Hun,  162. 

ioc  Crane  v.  Stiger,  2  T.  &  C.  577. 

io7  Brown  v.  Frost,  10  Paige,  243. 

los  The  moving  party  need  not  have  a  specific  lien  on  the  premises. 
Goodell  v.  Harrington,  76  W  Y.  547. 

loo  Compare  Robinson  v.  Meigs,  10  Paige,  41.  Specification  of  ir- 
regularities relied  on,  in  notice  of  motion,  see  Kellogg  v.  Howell,  62 
Barb.  280. 

uoWiederBum  v.  Naumann,  10  Abb.  X.  C.  149.  But  if  fraud  is  al- 
leged, the  court  may  order  a  resale  upon  facts  casting  such  a  degree 
of  suspicion  upon  the  fairness  of  the  sale  as  to  render  it,  in  their 
judgment,  expedient  under  all  the  circumstances  to  vacate  it,  although 
the  alleged  fraud  may  not  be  clearly  established.  Fisher  v.  Hersey, 
78  N.  Y.  387. 

in  Barnes  v.  Stoughton,  2  T.  &  C.  675. 
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upon  a  resale,  their  share  of  the  proceeds,  after  indemnifying 
the  purchaser  at  the  first  sale,  will  be  materially  increased.112 
If  it  is  claimed  that  the  bid  of  the  moving  party  was  improp- 
erly rejected,  he  should  show  that  he  had  the  money  to  pay 
the  ten  per  cent  of  the  bid  at  the  sale,  or  that  he  is  pecuniarily 
responsible,  or  that  some  injury  has  come  to  him  by  the  sale.113 
Order.  Instead  of  granting  a  resale,  the  court  some- 
times permits  a  reduction  of  the  bid,  where  the  motion  is  in 
behalf  of  the  purchaser.114  Where,  before  the  sale  is  set  aside, 
the  purchaser,  who  has  obtained  a  deed,  gives  several  mort- 
gages and  afterwards  a  deed  of  the  premises,  the  question 
whether  the  incumbrancers  will  be  bound  by  an  order  for  a 
resale  depends  on  whether  they  are  purchasers  or  incum- 
brancers in  good  faith,  for  value,  and  without  notice.115  Or- 
dinarily the  rights  of  third  persons  claiming  under  the  pur- 
chaser will  be  saved  on  ordering  a  resale.118  Terms  may  be 
imposed,117  such  as  payment  of  the  costs  and  expenses  of  the 
sale,118  and  an  agreement  to  pay  a  specified  sum  on  a  resale 
or  that  the  amount  bid  will  exceed  the  original  sale  price.119 
On  ordering  a  resale  because  of  inadequacy  of  price,  the  court 
may  order  the  giving  of  security  that  a  larger  price  will  be 
obtained  on  the  second  sale.120  Where  the  purchaser  takes 
possession  and  makes  improvements  after  being  informed  by 
the  officer  making  the  sale  that  a  party  has  an  equitable  claim 
to  have  the  sale  vacated  and  without  waiting  for  the  eonfirma- 

ii^Strykerv.  Storm,  1  Abb.  Pr.   (N.  S.)   424. 

us  Irving  Sav.  Inst.  v.  Robinson,  35  Misc.  449,  71  N.  Y.  Supp.  193. 

H4  Fisher  v.  Hersey,  78  N.  Y.  387. 

us  Colby  v.  Rowley,  4  Abb.  Pr.  361. 

lie  Duncan  v.  Dodd,  2  Paige,  99;  Tripp  v.  Cook,  26  Wend.  143;  Gould 
v.  Gager,  18  Abb.  Pr.  32,  24  How.  Pr.  440;  Matter  of  Fuller,  35  Hun, 
162. 

iiT  Costs  of  adjournment  and  fees  of  referee  and  auctioneer.  Ste- 
phens v.  Humphreys,  46  State  Rep.  646,  19  N.  Y.  Supp.  25. 

us  German-American  Bank  of  Rochester  v.  Dorthy,  39  App.  Div.  166, 
57  N.  Y.  Supp.  172;  German-American  Bank  of  Rochester  v.  Russell, 
39  App.  Div.  646,  57  N.  Y.  Supp.  171. 

us  Id.;    Baker  v.  Baker,  22  Wkly.  Dig.  137. 

120  Duncan  v.  Dodd,  2  Paige,  99;  Brush  v.  Shuster,  3  Abb.  N.  C.  73. 
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tion  of  the  report  of  sale,  he  is  not  entitled  to  indemnity  there- 
for on  the  sale  being  set  aside.121 

§  2316.     Grounds  for  relieving  purchaser  from  his  bid. 

The  purchaser  is  entitled  to  a  marketable  title,122  i.  e.,  the 
title  must  be  one  free  from  reasonable  doubt.123  This  does 
not  mean  that  the  title  must  be  good  beyond  a  "possibility" 
of  an  outstanding  claim  or  title,124  but  merely  that  the  pur- 
chaser can  object  to  the  title  only  when  there  is  a  "proba- 
bility" that  some  other  person  has  a  valid  claim  or  subsisting 
lien  on  the  premises,  not  known  to  the  purchaser  at  the  time 
of  the  sale  nor  mentioned  in  the  notice  of  sale  or  at  the  sale.12E 
A  purchaser  cannot  justify  his  refusal  to  perform  his  contract 
by  a  mere  captious  objection  to  the  title  tendered  him.120  How- 
ever, the  title  is  not  sufficient  merely  because  it  is  probable  the 
purchaser  will  never  be  disturbed  in  his  possession.127  The 
defect  must  be  substantial  and  not  rest  upon  a  mere  contin- 
gency.128    The  question  as  to  the  materiality  of  a  defect  is  one 

i2i  Requa  v.  Rea,  2  Paige,  339.  ■ 

122  a  title  open  to  a  reasonable  doubt  is  not  a  marketable  title,  and 
the  court  cannot  make  it  such  by  passing  upon  an  objection  depending 
on  a  disputed  question  of  fact,  or  a  doubtful  question  of  law,  in  the 
absence  of  the  party  in  whom  the  outstanding  right  is  vested.  Flem- 
ing v.  Burnham,  100  N.  Y.  1.  Question  of  sufficiency  of  title  on  fore- 
closure sale,  see  6  Abb.  Cyc.  Dig.  788-791. 

i23Crouter  v.  Crouter,  133  N.  Y.  55;  Nathan  v.  Hendricks,  87  Hun, 
483  34  N.  Y.  Supp.  1016.  Title  derived  under  a  will  (Thorn  v.  Sheil, 
15  Abb  Pr  [N.  S.]  81),  where  the  will  has  been  construed.  Brown 
v  Mount  38  App.  Div.  440,  56  N.  Y.  Supp.  613.  Title  based  on  sup- 
posed death  of  owner.  Ferry  v.  Sampson,  112  N.  Y.  415;  Cambrelleng 
v  Purton  125  N.  Y.  610.  Encroachment  of  buildings  on  adjoining 
lands.  Merges  v.  Ringler,  34  App.  Div.  415,  54  N.  Y.  Supp.  280;  Har- 
rison v.  Piatt,  35  App.  Div.  533,  54  N.  Y.  Supp.  842. 

i^Lenehan  v.  College  of  St.  Francis  Xavier,  30  Misc.  378,  63  N.  Y. 

Supp.  1033. 

125  Title  beyond  the  possibility  of  valid  claim  cannot  be  required. 
Dunham  v.  Minard,  4  Paige,  441;  Spring  v.  Sandford,  7  Paige,  550; 
Williamson  v.  Field's  Ex'rs,  2  Sandf.  Ch.  533. 

126  Goodwin  v.  Crooks,  58  App.  Div.  464,  69  N.  Y.  Supp.  578. 

127  Lee  v.  Lee,  27  Hun,  1. 

128  Oakley  v.  Briggs,  44  State  Rep.  397.  17  X.  Y.  Supp.  751. 

N.  Y.  Prac— 203. 
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of  fact  where  it  depends  upon,  and  is  an  inference  to  be  drawn 
from,  circumstances.129  A  purchaser  will  not  be  compelled  to 
take  a  doubtful  title,  where  the  questions  arising  are  of  suffi- 
cient importance  to  impair  the  value  of  the  real  estate  sold,  by 
casting  a  cloud  upon  the  title,  or  by  subjecting  the  purchaser  to 
the  risk  of  a  contest  at  law.130  If  the  validity  of  a  purchaser's 
title  depends  upon  a  pure  question  of  law  arising  on  the  con- 
struction of  a  will,  which  question  would  require  grave  con- 
sideration under  the  authorities,  the  court  will  not  determine 
the  question  in  the  absence  of  the  parties  in  interest,  and  the 
purchaser  will  be  relieved.131  A  sale  in  Kings  county  by  n 
referee  instead  of  by  the  sheriff  does  not  relieve  the  pur- 
chaser,132 though  a  failure  to  file  papers  necessary  to  the  ac- 
tion may.133  The  fact  that  the  auctioneer  is  interested  in  the 
sale  as  a  party  to  the  suit,  unknown  to  the  bidders,  is  ground 
for  relief,  though  no  actual  fraud  or  bad  faith  is  shown.134 

A  title  vested  by  adverse  possession  is  sufficient,188  though 
a  title  which  is  defective  but  which  can  be  cured  or  corrected 
by  parol  evidence  to  be  furnished  in  the  future  is  insuffi- 
cient.136 The  purchaser  need  not  complete  where  the  validity 
of  the  title  depends  on  a  disputable  question  of  fact.137 

129  Heller  v.  Cohen,  154  N.  Y.  299,  309. 

130  Argall  v.  Raynor,  20  Hun,  267. 

i3i  Fleming  v.  Burnham,  100  N.  Y.  1. 

132  Sprdule  v.  Davies,  171  N.  Y.  277. 

133  Waring  v.  Waring,  7  Abb.  Pr.  472.  But  proof  of  service  of  sum- 
mons on  defendants  may  be  filed  nunc  pro  tunc  to  avoid  purchaser's 
objection  to  title,  on  account  of  the  omission.  It  would  even  be  suffi- 
cient, on  a  motion  to  compel  him  to  complete,  to  show  affirmatively 
that  such  service  had  been  made.    Bogert  v.  Bogert,  45  Barb.  121. 

134  Smith  v.'  Harrigan,  27  Abb.  N.  C.  322,  40  State  Rep.  292,  15  N.  Y. 
Supp.  852. 

135  pell  v.  Pell,  65  App.  Div.  388,  393,  73  N.  Y.  Supp.  81;  Heller  v. 
Cohen,  154  N.  Y.  299,  311;  College  Point  Sav.  Bank  v.  Vollmer,  44 
App.  Div.  619,  60  N.  Y.  Supp.  389;  Grady  v.  Ward,  20  Barb.  543. 

isG  Heller  v.  Cohen,  154  N.  Y.  299,  306.  The  purchaser  will  not  be 
compelled  to  take  property,  the  title  to  a  portion  of  which  rests  on 
the  mere  fact  of  possession  for  more  than  twenty  years,  to  show  hos- 
tility to  the  record  title,  and  where  parol  testimony  to  be  furnished  in 
the   future    may   be   essential    to   establish   the   fact    upon    which    the 
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The  fact  that  the  purchaser  agrees  to  take  title  at  his  own 
risk  does  not  preclude  the  granting  of  relief  from  his  bid 
where  the  only  title  the  seller  could  convey  was  acquired  un- 
der a  tax  lease  long  since  expired.138 

If  the  title  to  any  part  of  lands  sold  as  an  entirety,  although 
consisting  of  several  distinct  lots,  is  defective,  the  purchaser 
is  nut  bound  to  accept  and  pay  for  any  one  of  the  lots;  but 
if  the  lands  are  bid  off  and  contracted  for  as  separate  and 
independent  parcels,  a  defed  in  the  title  to  one  pared  will 
not  affect  the  sale  of  another  parcel.130 

Knowledge  of  defects  relied  on  by  the  purchaser,  at  the 
time  of  the  sale  precludes  him  Erom  asserting  such  defects  as 
a  ground  of  refusal  to  complete.140  Likewise,  objections  may 
be  waived  by  an  agreement  based  on  a  good  consideration.141 
But  purchasing  with  knowledge  of  one  or  more  infirmities  in 
the  title  does  qo1  require  the  purchaser  to  accepl  a  title  with 
defects  unknown  to  him  a1  the  time.142 

Objections  to  the  title  which  the  owner  is  able  and  offers  to 
remove,  at  the  time  of  performance,  furnish  no  excuse  to  a 
purchaser  Eor  nonperformance.148  But  the  burden  of  curing 
the  title  is  on  the  party  Beeking  to  compel  the  purchaser  to 
perform.144  and  the  defed  in  the  title  must  be  removed  within 
a  reasonable  time  so  that  the  T>urchaser  will  have  the  sub- 
stantial benefil  of  his  bargain.148  The  purchaser  is  not  bound, 
though  it  is  within  his  power,  to  remedy  the  defects.146 

validity   of  the  title  depends.     Gorman   v.   Gorman,   40   App.   Div.  225, 
57  N.  Y.  Supp.  1069. 

■ ■■:  Stephens  v.  Flammer.  40  Misc.  278,  81  N.  Y.  Supp.  1064. 
Davis  v.  Carroll,  4  Month.  Law  Bui.  31. 

i  is  Mott  v.  Mott,  68  N.  Y.  246. 

wo  Dunlop  v.  Mulry,  85  App.  Div.  498,  83  N.  Y.  Supp.  477,  1104;  Riggs 
v.  Pursell,  66  X.  Y.  193;  Coates  v.  Fairchild,  14  YVkly.  Dig.  189;  Ste- 
phens v.  Humphryes,  73  Hun.  199,  25  X.  V.  Supp.  946.  Knowledge  of 
agent  is  knowledge  of  principal.     Rogers  v.  James,  11  Wkly.  Dig.  574. 

141  Hubbard  v.  Housley.  43  App.  Div.  129,  59  X.  Y.  Supp.  392. 

us  Matter  of  Fales,  33  App.  Div.  611.  53  X.  Y.  Supp.  1046. 

ua  Strauss  v.  Benheim.  28  Misc.  660,  59  X.  Y.  Supp.  1054. 

mCrouter  v.  Crouter,  133  X.  V.  55,  63. 

14".  Jackson  v.  Edwards,  22  Wend.  498;  Rice  v.  Barrett,  99  N.  Y.  403; 
Toole  v.  Toole,  112  N.  Y.  333;  Darrow  v.  Horton,  6  State  Rep.  718. 
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AY  here  substantial  justice  requires,  the  court  may  decree 
performance  and  award  compensation  for  comparatively  slight 
diminution  of  title  or  power  of  enjoyment.147 

Irregularities  in  judgment.  Irregularities  in  the  judg- 
ment, which  affect  the  jurisdiction  of  the  court  over  the  par- 
ties or  the  subject-matter  are  ground  for  refusing  to  com- 
plete,148 but  mere  errors,  or  irregularities  which  are  not  juris- 
dictional, cannot  be  urged.149  Failure  to  serve  summons  on 
necessary  parties  relieves  the  purchaser,150  and  defects  in  the 
affidavit  on  which  an  order  for  the  publication  of  summons 
was  obtained  may  invalidate  the  judgment  so  as  to  relieve 
the  purchaser.101 

Nonjoinder  of  necessary  parties.     The  failure  to  join 

as  parties  persons  who  are  necessary  parties  is  ground  for  re- 
fusing to  complete,152  but  making  persons  parties  as  unknown 
persons,  in  partition,  is  sufficient.168 

lie  Heller  v.  Cohen,  154  N.  Y.  299,  310. 

147  Merges  v.  Ringler,  34  App.  Div.  415,  54  N.  Y.  Supp.  280. 

148  See  Smith  v.  Secor,  157  N.  Y.  402;  Kirk  v.  Kirk,  137  N.  Y.  510; 
Matter  of  Field,  131  N.  Y.  184;  Rockwell  v.  Decker,  33  Hun,  343; 
Adami  v.  Backer,  29  Misc.  93,  60  N.  Y.  Supp.  683.  A  purchaser  at 
a  judicial  sale,  under  a  judgment  within  jurisdiction  of  the  court, 
cannot  refuse  to  complete  his  purchase  on  the  ground  that  directions 
of  the  judgment,  and  the  sale  pursuant  thereto,  were  irregular  and 
unauthorized  by  law,  in  respect  to  the  selection  of  the  officer  who 
made  the  sale.  Gaskin  v.  Anderson,  55  Barb.  259.  Where  there  is 
reason  to  believe  that  plaintiff  died  before  judgment  entered  in  his 
favor,  the  judgment  is  questionable,  and  a  purchaser  cannot  be  com- 
pelled to  take  title.  Gerry  v.  Post,  13  How.  Pr.  118.  Delay  in  enter- 
ing judgment  will  not  excuse  a  purchaser  at  a  partition  sale,  particu- 
larly in  the  absence  of  proof  that  any  loss  has  been  sustained  thereby. 
Frost  v.  Hirschberg,  17  Wkly.   Dig.  224. 

«9  De  Forest  v.  Farley,  62  N.  Y.   628. 

isoMcKenna  v.   Duffy,   64  Hun,   597,   19   N.  Y.   Supp.  248.     See,  also, 
O'Connor  v.  Felix,  147  N.  Y.  614. 
i5i  Bixby  v.  Smith,  3  Hun,  60. 

152  Miller  v.  Wright,  109  N.  Y.  194;  Hirsch  v.  Livingston,  3  Hun, 
9;  Hecker  v.  Sexton,  6  State  Rep.  680.  Compare  Carroll  v.  McKaharay, 
35  App.  Div.  582,  55  N.  Y.  Supp.  113. 

153  Goodwin  v.  Crooks,  58  App.  Div.  464,  69  N.  Y.  Supp.  578. 
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Existence  of  liens.     The  existence  of  outstanding  claims 


or  incumbrances,  not  known  to  the  purchaser  nor  mentioned 
in  the  notice  of  sale  or  at  the  sale,  is  ground  for  refusing  to 
complete.154  An  incumbrance  on  the  land  justifies  a  refusal 
where  it  diminishes  the  value  of  the  premises.1""  Though  the 
purchaser  is  a  party  to  the  suit  he  is  not  compelled  to  take  a 
title  incumbered  by  a  mortgage,  the  mortgagee  not  being  made 
a  party  to  the  action.1"  But  it  is  not  sufficient  ground  for 
relieving  a  purchaser  of  property  which  the  terms  of  sale  de- 
scribed  as  being  subject  to  a  mortgage  for  a  specified  amount, 
that  such  mortgage  is  by  its  terms  payable  in  gold  coin.1"'7 

False    representations.     False    representations    by    the 

plaintiff,  or  by  the  defendant,158  or  by  the  auctioneer,159  where 
deceiving  the  purchaser,  is  ground  for  relieving  him. 

Mistake  of  purchaser.  Though  the  rale  of  caveat  emp- 
tor applies  generally  to  judicial  sales,160  yet  the  purchaser 
may  be  relieved  from  his  bid  where  made  on  an  entire  misap- 
prehension of  the  facts.1'1  provided  he  is  not  chargeable  with 
negligence.162 

i  i  Mahoney  v.  Allen,  18  Misc.  134,  12  X.  Y.  Supp.  11;  Merchants' 
Bank  v.  Thomson,  55  X.  Y.  7;  Crocker  v.  Gollner,  47  State  Rep.  887, 
20  N.  Y.  Supp.  17.  But  a  purchaser  is  not  discharged  by  reason  of  a 
court-yard  agreement,  binding  upon  the  premises,  which  is  not  shown 
to  impair  their  value.  Riggs  v.  Pursell,  66  X.  Y.  193.  A  purchaser 
is  not  discharged  by  an  agreement  against  nuisances  which  does  not 
impair  the  value.  Riggs  v.  Pursell,  Id.  A  purchaser  will  not  be  com- 
pelled to  take  a  title  subject  to  a  claim  merely  because  the  claimant 
may  come  in  and  participate  in  the  surplus  arising  on  the  sale,  and 
thus  preclude  himself  from  asserting  his  claim  against  the  premises, 
if  he  is  not  bound  to  do  so,  but  has  the  right  to  redeem  on  payment 
of  the  amount  due  on  the  incumbrance.  Weeks  v.  Tomes,  16  Hun,  349. 
Ray  v.   Adams.  4  4   App.  Div.   173,  60  X.  Y.  Supp.  663. 

im  Mahoney  v.  Allen,   18  Misc.  134.   42   X.  Y.   Supp.  11. 

ist  Blanck  v.  Sadlier,  153  X.  Y.  551;  Hartigan  v.  Smith,  19  App.  Div. 
173.   45  X.  Y.  Supp.  1012. 

'ulks  v.  Allen,  12  Wend.  253;   American  Ins.  Co.  v.  Simers,  3  Ch. 
Sent.  70. 

Representations  by  autioneer  as  to  location  of  lot.     Fairchild  v. 
Fairchild,  59  How.  Pr.  351. 

i«o  Wallace  v.  Berdell,  41  Hun,  444. 

i«  Dunn  v.  Herbs,  56  Hun,  457,  10  N.  Y.   Supp.   34. 
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Mistakes  in  notice  of  sale.     Mistakes  in  the  notice  of 

sale,  where  they  mislead  the  purchaser  to  his  detriment,  are 
ground  for  relief.163  But  an  error  in  the  notice  of  sale  is  not 
ground  where  no  one  could  have  been  misled  by  the  error.104 
Error  in  the  notice  of  sale,  in  omitting  to  describe  a  portion 
of  the  lands  directed  to  be  sold,  does  not  create  a  defect  in 
the  title,  where  the  sale  is  afterwards  confirmed.165  So  fail- 
ure to  publish  notice  of  the  adjournment  of  the  sale  is  not  a 
jurisdictional  defect  available  to  a  purchaser  several  years 
after  the  confirmation  of  the  sale.166 

Inability  to  obtain  possession.     If  immediate  right  of 

possession  is  denied,  the  purchaser  cannot  be  compelled  to 
take  title.107  A  purchaser  must  be  able  to  get  possession  by 
virtue  of  the  decree;  and  if  independent  proceedings  are 
necessary  in  order  to  secure  him  such  possession,  he  is  not 
required  to  take  them  or  to  complete  his  purchase"' 

Change  of  conditions  since  sale.     A  slight  injury  to  the 

property,  which  can  easily  be  repaired,  and  the  expense  of 
which  the  owner  is  willing  to  bear,  is  not  ground  for  reliev- 
ing the  purchaser.169  For  instance,  the  purchaser  may  be 
compelled  to  complete  his  purchase  where  a  dilapidated  build- 

162  Dennerlein   v.   Dennerlein,   111   N.   Y.   518. 

163  Smyth  v.  McCool,  22  Hun,  595;  Bradley  v.  Leahy,  54  Hun,  390, 
7  N.  Y.  Supp.  461;  Kingsland  v.  Fuller,  157  N.  Y.  507.  But  a  purchaser 
at  a  partition  sale,  where  the  lands  were  described  as  containing  thirty- 
one  acres  more  or  less,  was  held  to  his  purchase,  although  there  were 
in  fact  but  twenty-four  acres,  notwithstanding  that  there  was  a  hand- 
bill issued  prior  to  the  sale  referring  to  the  property  as  containing 
thirty-one  acres,  and  omitting  the  words  "more  or  less*';  the  court  hold- 
ing that  the  purchaser  was  chargeable  with  negligence  in  failing  to 
obtain  full  and  accurate  information,  there  being  sufficient  ambiguity 
in  the  notice  to  call  for  a  survey  if  definite  knowledge  was  required. 
Dennerlein  v.  Dennerlein,  111  N.  Y.  518. 

16*  Kingsland  v.  Fuller,  157  N.  Y.  507. 
165  Woodhull  v.  Little,  102  N.  Y.  165. 
ice  Bechstein  v.  Schultz,  45  Hun.  191. 

167  welsh  v.  Schoen,  59  Hun,  356,  13  N.  Y.  Supp.  71;  Remsen  v. 
Reese,  72  Hun,  370,  25  N.  Y.  Supp.  350. 

168  Kopp  v.  Kopp,  48  Hun,  532,  15  State  Rep.  967,  1  N.  Y.  Supp.  261. 

169  Aspinwall  v.  Balch,  4  Abb.  N.  C.  193. 
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ing  of  little  value,  as  compared  with  the  land,  is  damaged  in 
a  small  sum  by  fire.170  But  where  a  building  on  the  premises 
is  destroyed  by  fire  and  the  local  authorities  refuse  to  permit 
another  building  to  be  erected  in  its  place,  the  purchaser  is 
relieved.171 

§  2317.     Procedure  where  purchaser  fails  to  perform. 

Where  the  purchaser,  after  paying  ten  per  cent  of  the  bid, 
refuses  to  further  perform,  either  one  of  two  courses  is  open, 
i  ....  to  resell  and  hold  him  for  the  deficiency  or  to  move 
against  him  to  compel  him  to  pay  the  balance.  The  purchaser, 
himself,  also  may  move  to  be  relieved  from  his  bid.  The  two 
Latter  proceedings  are  held  to  be  special  proceedings.172  Where 
a  purchaser  fails  to  complete  his  purchase,  it  is  a  matter  of 
judicial  discretion  whether  to  compel  him  to  specifically  per- 
form his  bid  by  contempt  proceedings  or  to  direct  a  resale 
on  notice  to  him  and  hold  him  liable  for  the  deficiency,  with 
interest  and  costs.1"  The  grounds  for  relieving  a  purchaser 
from  his  bid  are  identical  with  those  which  will  preclude  the 
granting  of  the  motion  to  compel  him  to  complete  his  pur- 
chase . 

The  rights  and  liabilities  of  the  purchaser  do  not  grow  oul 
of  a  cnnlra.-t  hut  arise  from  the  submission  to  the  jurisdiction 

of  th int  in  tin-  matters  relating  to  the  sale.    A  purchaser, 

although  a  stranger  to  the  judgment,  by  his  purchase  submits 
himself  to  th-  jurisdiction  of  th-  court,  in  respect  to  the  sale 
and  purchase.1"  It  follows  that  an  assignee  of  the  bid  may 
be  compelled  to  perform.175 

Entry    cf   judgment   as    condition   precedent.     Where 

,,.,,1   property,  sold  by  virtue  of  a  judgment,  rendered  in  an 

ito  it  is  sufficient  that  premises  be  repaired  or  adequate  compensation 
is  tendered  for  the  injury.     Aspinwall  v.  Balch,  7  Daly,  200. 

in  Harrigan  v.  Golden,   41   App.   Div.   423,  58   N.  Y.   Supp.   726. 

172  Parish  v.  Parish,  175  N.  Y.  181,  184. 

iT3  Rowley  v.  Feldman,  84  App.  Div.  400,  82  N.  Y.  Supp.  679. 

m  Hale  v.  Clauson,  60  X.  Y.  339. 

its  Archer  v.  Archer,  155  N.  Y.  415.  The  bid  may  be  assigned.  Proc- 
tor v.  Farnam,  5  Paige,  614. 


3240  JUDICIAL  SALES.  M    2317 

Procedure  Where   Purchaser   Fails    to   Perform. 

action  for  partition,  for  dower,  or  to  foreclose  a  mortgage  on 
real  property,  is  situated  in  a  county,  other  than  that  in  which 
the  judgment  is  entered,  the  judgment  must  be  also  entered 
in  the  office  of  the  clerk  of  the  county  wherein  the  property 
is  situated,  before  the  purchaser  can  be  required  to  pay  the 
purchase-money,  or  to  accept  a  deed.  The  clerk  of  the  lat- 
ter county  must  enter  it  in  the  judgment-book  kept  by  him, 
upon  filing  with  him  a  copy  thereof,  certified  by  the  clerk 
with  whom  it  is  entered.176 

Order  to  pay  bid.     The  plaintiff  in  the  original  action 

does  not  stand  in  such  a  relation  to  the  purchaser  at  the  sale 
as  to  be  entitled  to  enforce  his  purchase  by  an  "action"  for 
specific  performance,  but  his  remedy  must  be  by  motion  to  com- 
pel the  completion  of  the  purchase.177  The  motion  is  substan- 
tially a  summary  proceeding  to  compel  the  specific  performance 
on  the  part  of  the  purchaser,  and  to  a  very  considerable  extent 
it  stands  on  the  same  footing  and  is  to  be  decided  by  the 
same  equitable  considerations  as  an  action  for  that  purpose.178 
Where  the  purchaser  is  in  possession  under  a  decree  not  fully 
executed,  mere  lapse  of  time  is  no  answer  to  the  motion.179 
Notice  of  the  application  should  be  given  to  defendant.180 

The  court  has  no  power  to  allow  a  purchaser  to  complete 
his  purchase  as  to  the  unobjectionable  part  of  the  property 
sold,  for  a  pro  rata  consideration.181 

If  the  purchaser  is  relieved  from  his  bid,  he  is  entitled  to 

"6  code  Civ.  Proc.  §  1677. 

i"  Burton  v.  Linn,  21  App.  Div.  609,  47  N.  Y.  Supp.  835;  Stokes  v. 
Hoffman  House,  167  N.  Y.  554,  559.  The  enforcement  of  the  specific 
performance  of  a  contract  to  purchase  real  estate  rests  in  the  dis- 
cretion of  the  court,  but  it  is  a  discretion  to  be  exercised  upon  set- 
tled rules  and  not  arbitrarily,  and  where  the  case  is  one  in  which  the 
proceeding  is  against  the  purchaser  at  a  judicial  sale  to  compel  him 
to  make  good  his  bid,  the  discretion  may  be  influenced  differently  than 
in  a  case  where  the  action  is  upon  a  private  contract.  Crane  v.  Robin- 
son, 19  Misc.  40,  76  State  Rep.  874,  42  N.  Y.  Supp.  874. 

"8  Burton  v.  Linn,  21  App.  Div.  609,  610,  47  N.  Y.  Supp.  835. 

"9  Cazet  v.  Hubbell,  36  N.  Y.  677. 

lH"  Robinson  v.   Meigs,   10   Paige,   41. 

i8i  Thompson  v.  Schmieder,  38  Hun,  504. 
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receive  a  return  of  his  deposit,  with  interest  from  the  time 
the  sale  was  to  be  completed,  and  expenses  of  investigating 
the  title,  and  costs  of  his  motion  to  be  discharged.182  But 
win:- re  a  purchaser  is  relieved  from  a  mistake  of  fact  on  his 
part,  it  may  be  conditioned  on  his  indemnifying  against  the 
expense  of  a  resale.183 

The  order  to  pay  may  be  enforced  by  contempt  proceed- 
ings, even  after  a  resale,184  though  it  has  also  been  held  that 
an  execution  will  lie  to  enforce  payment.185  Inability  to  pay 
the  money  is  no  defense  to  contempt  proceedings.188 

The  order  is  appealable  to  the  court  of  appeals  where  ques- 
tions of  law  may  be  decided  but  not  questions  involving  the 
exercise  of  discretion.187 

Order  for  resale.  If  a  resale  of  the  premises  is  or- 
dered, care  should  be  taken  to  give  the  purchaser  notice  of 
the  motion  for  a  resale,188  and  the  terms  of  sale  should  be 
the  same  as  those  of  the  first  sale.189  Unless  this  is  done,  the 
purchaser  cannot  be  held  liable  for  the  deficiency.  Notice  of 
the  application  for  a  resale  should  also  be  given  to  a  defend- 
ant who  has  appeared  and  has  an  interest  in  the  property,  or 
its  proceeds.190  In  addition  to  being  charged  with  the  de- 
ficiency, with  interest  and  costs,191  the  first  purchaser  may, 
in  addition,  be  charged  with  taxes  imposed  in  the  meantime,192 

182  Rogers  v.  McLean,  31  Barb.  304,  10  Abb.  Pr.  306;  Morris  v.  Mowatt, 
2  Paige,  586. 

"•Vingut  v.  Vingut,  42  State  Rep.  787,  17  N.  Y.  Supp.  159. 

ly*  Rowley  v.  Feldman,  84  App.  Div.  400.  Note  on  enforcement  by 
contempt  proceedings,  see  13  Ann.  Cas.  179. 

185  Leslie  v.  Saratoga  Brewing  Co.,  33  Misc.  118,  67  N.  Y.  Supp.  222; 
Betz  v.  Buckel,  30  Abb.  N.  C.  278,  24  N.  Y.  Supp.  487. 

186  Burton  v.  Linn,  21  App.  Div.  609,  612,  47  N.  Y.  Supp.  835. 

is?  Parish  v.  Parish,  175  X.  Y.  181,  184;  Crocker  v.  Gollner,  135  N. 
Y.  662    (mem.). 

issAnthon  v.  Batchelor,  22  Abb.  N.  C.  423,  16  Civ.  Proc.  R.  (Browne) 
304,  5  N.  Y.  Supp.  798. 

i89Riggs  v.  Pursell,  74  N.  Y.  370;  Ray  v.  Adams,  44  App.  Div.  173, 
60  N.  Y.  Supp.  663.     Compare  Bibby  v.  Governeur,  4  Edw.  Ch.  535. 

mo  Robinson  v.  Meigs,  10  Paige,  41. 

i»i  Bicknell  v.  Byrnes.  23  How.  Pr.  486;  Miller  v.  Collyer,  36  Barb. 
250;  Chase  v.  Chase,  15  Abb.  N.  C.  91. 

192  Ruhe  v.  Law,  8  Hun,  251. 


3242  JUDICIAL  SALES.  §   2318 


Application  of  Proceeds. 


but  not  Avith  the  expense  of  proceedings  to  cure  an  irregular- 
ity in  the  first  sale.103  The  ten  per  cent  deposit  may  be  ap- 
plied to  the  payment  of  any  deficiency,  notwithstanding  the 
bid  has  been  assigned.194  But  if  the  ten  per  cent  deposit  is 
more  than  sufficient  to  cover  the  loss  on  a  resale,  a  judgment 
creditor  of  the  person  in  whose  favor  the  sale  is  made  is  not 
entitled  to  the  surplus.105  A  bidder  who  offers  a  check  or  a 
draft  for  the  ten  per  cent  of  his  bid,  and  promises,  if  a  day's 
adjournment  is  granted,  to  produce  the  cash,  cannot  be  made 
liable  for  the  difference  between  his  bid  and  the  price  on  a 
resale,  where  the  referee  making  the  sale  refuses  to  accept  the 
check  or  draft  and  immediately  resells  after  the  first  pur- 
chaser has  offered  to  withdraw  his  bid.196  So  where  the  terms 
of  sale  reserved  the  right  to  the  master  to  keep  the  bidding 
open  until  ten  per  cent,  was  paid,  and  the  bidder  to  whom 
the  premises  were  struck  off  refused  to  pay  the  deposit  and 
sign  the  contract,  there  was  no  sale,  and  no  order  for  a  re- 
sale was  necessary.197 

§  2318.     Application  of  proceeds. 

"Where  a  judgment,  rendered  in  an  action  for  partition, 
for  dower,  or  to  foreclose  a  mortgage  upon  real  property,  di- 
rects a  sale  of  the  real  property,  the  officer  making  the  sale 
must,  out  of  the  proceeds,  unless  the  judgment  otherwise  di- 
rects, pay  all  taxes,  assessments,  and  water  rates,  which  are 
liens  upon  the  property  sold,  and  redeem  the  property  sold 
from  any  sales  for  unpaid  taxes,  assessments,  or  water  rates, 
which  have  not  apparently  become  absolute.  The  sums  neces- 
sary to  make  those  payments  and  redemptions  are  deemed  ex- 
penses of  the  sale."198     It  has  been  held  that  this  Code  sec- 

193  Knight  v.  Moloney,  4  Hun,  33. 

is*  Mead  v.  Brunnemer,  6  State  Rep.  38,  25  Wkly.  Dig.  407. 

las  Richardson  v.   Searles,  37  Misc.  33,  74  N.  Y.  Supp.  771. 

196  Leslie  v.  Saratoga  Brewing  Co.,  59  App.  Div.  400,  69  N.  Y    Supp 
581. 

197  Hewlett  v.  Davis,  3  Edw.  Ch.  338. 

198  Code  Civ.  Proc.  §  1676.     Construction  of  terms  of  sale   see  Greene 
v.  Bunzick,  23  App.  Div.  103,  48  N.  Y.  Supp.  374.     When  it  is  proper 
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tion  was   intended  solely  for  the  benefit  of  the  purchaser.199 
If  the  referee  does  not  pay  such  claims,  the  purchaser  should 
produce  proof  thereof  before  the  referee;  but  where  the  or- 
der of  sale  requires  the  referee  to  pay  all  existing  liens  before 
paying  over  the  purchase  money  the  purchaser  does  not  waive 
his  right  to  have  the  liens  paid  out  of  the  purchase  money  be- 
cause he  fails  to  produce  such  proof.-0     Although  the  terms 
of  sale  permit  the  purchaser  to  pay  off  the  liens,  and  retain 
the  sum  out  of  the  purchase  money,  he  is  not  bound  to  do  so, 
but  may  pay  the  whole  price  and  require  the  referee  to  ex- 
ecute the  judgment.201     If  the   referee  does  not  pay  off  the 
liens  on  the  property,  where  it  is  his  duty  so  to  do,  the  pur- 
chaser may  sue  him  for  the  amount  the  purchaser  is  compelled 
to  pay  to  cancel  the  lien.202     If  the  referee  is  in  doubt  as  to 
whether  he  should  pay  a  claim,  he  should  apply  to  the  court 
for   its   direction.208     If  a    referee   irregularly    sells   property 
free  from  a  lien  which  he  promises  to  pay  off  out  of  the  pro- 
ceeds, instead -of  selling  it  subject  to  the  lien,  as  directed  by 
the  decree,  the  purchasers  cannot  be  compelled  to  pay  into 
court  the  amount  of  the  lien,  in  addition  to  their  bid;  but  if 
the  terms  of  sale  were  prejudicial  to  any  party  the  remedy 
is  an  application  for  a  resale.20*     The  officer  is  responsible  for 
the  purchase  money  which  has  come  into  his  hands.20' 

£  2319.    Deed. 

On  making  the  final  payment,  the  officer  conducting  the  sale 

to  order  sale  subject  to  such  liens,  see  Morgan  v.  Fullerton,  9  App.  Div. 
233,  41  N.  Y.  Supp.  465. 

i»9  Morgan  v.  Fullerton,  9  App.  Div.  233,  234,  41  N.  Y.  Supp.  46o. 

200  Easton  v.  Pickersgill,  55  N.  Y.  310. 

2oi  if  the  purchaser  claims  that  he  has  paid  off  admitted  prior  liens, 
and  tenders  the  balance  of  the  purchase  money,  an  objection  to  the 
sufficiency  of  the  proof  of  the  payment  must  be  made  by  the  referee, 
if  at  all  at  the  time  of  the  tender.  People  v.  Bergen,  53  N.  Y.  404. 
If  the  referee  refuses  to  pay  off  or  allow  such  prior  liens,  the  court 
may  compel  him   to  do  so.     Id. 

202Weseman  v.  Wingrove,  85  N.  Y.  353. 

203  Easton  v.  Pickersgill,  55  N.  Y.  310,  316. 

204  Hotchkiss  v.  Clifton  Air  Cure,  2  Abb.  Dec.  406. 

205  Van  Tassel  v.  Van  Tassel,  31  Barb.  439. 
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must  deliver  to  the  purchaser  a  deed  of  the  premises.206  If 
the  deed  is  not  ready  at  the  time  fixed  for  its  delivery,  the 
purchaser  should  move  for  leave  to  pay  the  money  into  court 
or  to  compel  the  completion  of  the  sale.207 

A  conveyance  of  property  sold  pursuant  to  a  judgment  which 
specifies  the  particular  party  or  parties  whose  right,  title,  or 
interest  is  directed  to  be  sold,  must  distinctly  state,  in  the 
granting  clause  thereof,  whose  right,  title,  or  interest  was  sold 
and  is  conveyed,  without  naming  in  that  clause  any  of  the 
other  parties  to  the  action;  otherwise,  the  purchaser  is  not 
bound  to  accept  the  conveyance,  and  the  officer  executing  it 
is  liable  for  the  damages  which  the  purchaser  sustains  by  the 
omission,  whether  he  accepts  or  refuses  to  accept  it.208  The 
description  of  the  premises  must  be  certain209  but  certainty 
to  a  common  intent  is  sufficient.210  If  the  deed  is  ambiguous, 
proof  as  to  the  intent  of  the  sheriff  as  to  the  premises  to  be 
conveyed  is  incompetent.211  The  conveyance  is  effectual  to 
pass  the  right,  title,  or  interest  of  a  party,  adjudged  to  be 
sold.212  But  the  deed  passes  only  property  directed  to  be 
sold  by  the  judgment  notwithstanding  it  purports  to  cover 
other  property.213 
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The  purchaser  may  enter  peaceably.214  He  takes  subject  to 
any  existing  liens,215  unless  the  person  holding  such  lien  is 
estopped,  by  his  silence,  as  against  the  purchaser,  from  en- 

2°GCode  Civ.  Proc.  §  1242. 

207Clason  v.  Corley,  7  Super.  Ct.  (5  Sandf.)  447. 

aoscode  Civ.  Proc.  §  1244.  Proper  form  of  such  clause  in  a  ref- 
eree's deed  on  foreclosure,  see  Randell  v.  Von  Ellert  4  Abb  N  C  88 
12  Hun,  577. 

209  Peck  v.  Mallams,  10  N.  Y.   (6  Seld.)   509. 

210  Dygert  v.  Pletts,  25  Wend.  402. 

211  Mason  v.  White,  11  Barb.   173. 

212  Code  Civ.  Proc.  §  1242. 

2"  Heller  v.  Cohen,  154  N.  Y.  299,  308;   Laverty  v.  Moore,  33  N.  Y. 
658. 

2"McDougall  v.  Sitcher,  1  Johns.  42;  Orser  v.  Storms,  9  Cow   687 
215  Buttron  v.  Tibbitts,  10  Abb.  N.  C.  41. 
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forcing  such  lien.216  If  a  third  person  is  in  open  possession 
of  the  premises  sold,  the  purchaser  takes  subject  to  the  rights 
of  the  person  in  possession.217  If  the  sale  is  under  a  void  judg- 
ment, no  title  passes.218  There  is  ro  warranty  of  title.219  A 
sale  subject  to  specified  incumbrances  precludes  the  purchaser 
from  disputing  the  validity  of  such  incumbrances.220  Title 
does  not  vest  until  delivery  of  the  deed.221  A  purchaser  who 
takes  possession  before  confirmation,  and  with  notice  of  facts 
for  which  a  resale  is  subsequently  ordered,  will  not  be  allowed 
for  improvements  which  he  makes  meanwhile.222 

§  2321.     Obtaining  possession. 

The  court  may  order  that  possession  be  delivered  to  the  pur- 
chaser.  In  foreclosure  suits  this  is  usually  accomplished  by 
a  writ  hi'  assistance.     Matters   relating  to  such  writ   will  be 

dered  in  the  chapter  on  foreclosure.  The  Code  provides 
as  follows:  ••Whore  a  judgment  *  *  *  allots  to  any  per- 
bob  a  <li>tinct  parcel  of  real  property,  or  contains  a  direction 
for  the  sale  of  real  property,  or  confirms  Buch  an  allotment  or 
sale,  it  may  also,  except  in  a  <-as--  where  it  is  expressly  pre- 
scribed *  *  *  that  the  judgment  may  be  enforced  by  ex- 
ecution, direct  the  delivery  of  the  possession  of  the  property 
to  tin-  person  entitled  thereto.  If  a  party,  or  his  representative 
or  mi ssor,   who  is  bound  by  the  judgment,  withholds  pos- 

n  from  th<-  person  thus  declared  to  be  entitled  thereto, 

But  one  having  a  lien  on  property  sold  under  foreclosure  does 
not,  by  his  silent  presence  at  the  sale,  it'  no  announcement  as  to  liens 
is  made,  become  estopped  thereby  from  setting  up  his  lien  against  the 
purchaser,  especially  where  the  facts  become  fully  known  to  the  lat- 
ter before  he  completes  his  purchase.     Frost  v.  Koon,  30  N.  Y.  428. 

->•  Bell   v.  Gittere,  14   State  Rep.   61. 

-i*  See  Place  v.  Riley,  98  X.   Y.  1. 

sis  Wallace  v.   Berdell,    41    Hun.    444. 

-  Horton  v.  Davis,  26  X.  Y.  195.  Compare,  however,  Carpenter  v. 
Simmons,  24  Super.  Ct.  (1  Rob.)   360. 

221  Harrigan  v.  Golden,  41  App.  Div.  423.  58  N.  Y.  Supp.  726;  Strong 
v.  Dollner,  4  Super.  Ct.  (2  Sandf.)  444:  Aspinwail  v.  Balch,  4  Abb.  N. 
C.  193. 

2--  Requa  v.  Rea,  2  Paige,  339. 
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the  court,  besides  punishing  the  disobedience  as  a  contempt, 
may,  in  its  discretion,  by  order,  require  the  sheriff  to  put  that 
person  into  possession.  Such  an  order  must  be  executed,  as 
if  it  was  an  execution  for  the  delivery  of  the  possession  of  the 
property. '  '223 

§  2322.     Redemption. 

The  right  in  law  to  redeem  lands  from  sale  exists  only  where 
given  by  statute.  In  equity,  the  general  rule  is  that  where 
all  the  parties  are  before  the  court  and  the  sale  is  to  be  made 
pursuant  to  its  decree,  and  by  an  officer  appointed  by  it  for 
the  purpose,  the  right  of  redemption  will  not  be  allowed  ex- 
cept by  command  of  the  statute.224 

§  2323.     Compensation  of  referee. 

Section  3297  of  the  Code  provides  as  follows:  "The  fees 
of  a  referee  appointed  to  sell  real  property,  pursuant  to  a 
judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sher- 
iff.225 Where  a  referee  is  required  to  take  security  upon  a 
sale,  or  to  distribute  or  apply,  or  ascertain  and  report  upon 
the  distribution  or  application  of,  any  of  the  proceeds  of  the 
sale,  he  is  also  entitled  to  one-half  of  the  commissions  upon 
the  amount  so  secured,  distributed,  or  applied,  allowed  by 
law  to  an  executor  or  administrator  for  receiving  and  paying 
out  money.226     But  commissions  shall  not  be  allowed  to  him 

223  Code  Civ.  Proc.  §  1675. 

224Crisfield  v.  Murdock,  127  N.  Y.  315. 

225  Fees  of  sheriff,  see  Code  Civ.  Proc.  §  3307,  subds.  7,  11.  Fee  of 
referee  for  drawing  the  deed  is  chargeable  to  the  grantee  and  not  to 
the  fund.  Race  v.  Gilbert,  102  N.  Y.  298.  While  referee  appointed  in 
mortgage  foreclosure  proceedings  cannot  properly  claim  the  fee  for 
drawing  a  deed  to  the  purchaser,  as  that  is  chargeable  to  the  gran- 
tee, but  where  plaintiff  bid  in  the  property,  a  fee  of  $5  for  draw- 
ing each  bid  will  be  allowed.  Sadler  v.  Lyon,  62  State  Rep.  527,  24  Civ. 
Proc.  R.    (Scott)    105,  31  N.  Y.  Supp.   141. 

226  Payment  of  the  money  to  the  parties  entitled  to  receive  it,  un- 
der the  decree,  is  a  "distribution"    (Race  v.   Gilbert,  102   N.  Y.   298), 
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on  a  sum  bidden  by  a  party  to  the  action,  and  applied  on  that 
party's  demand,  as  fixed  by  the  judgment,  without  being  paid 
to  the  referee,  except  to  the  amount  of  ten  dollars.  And  a 
referee's  compensation,  including  commissions,  cannot,  where 
the  sale  is  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, exceed  fifty  dollars  unless  the  property  sold  for  ten 
thousand  dollars  or  upwards,-27  in  which  event  the  referee 
may  receive  such  additional  compensation  as  to  the  court  may 
seem  proper,228  or  in  any  other  case  five  hundred  dollars."229 
This  Code  section  also  applies  to  the  commissioners  of  a  referee 
to  sell  property  in  the  county  of  New  York.280  Fees  in  exc 
of  those  prescribed  cannot  be  awarded,231  even  where  there  has 
been  an  agreement  to  pay  a  larger  fee.232  A  referee  to  sell 
in  foreclosure  is  not  entitled  to  double  fees,  because  two  mort- 
gages on  separate  pieces  of  property  are  foreclosed,  it  being 
one  and  the  same  action.288  So  he  is  entitled  to  the  fee  for 
one  sale  only  in  one  action,  although  a  resale  be  ordered,  but 
majyr    be    allowed    whatever    disbursements    are    properly    in- 

though  it  is  otherwise  as  to  money  paid  into  court,  over  and  above  the 
amount  applied  pursuant  to  the  decree.  Maher  v.  O'Conner,  61  How. 
Pr.  103,  1  Civ.  Proc.  R.   (McCarty)    158. 

--'•  In  order  to  authorize  the  award  of  more  than  fifty  dollars,  the 
referee  must  have  actually  received  in  cash,  and  become  accountable 
for,  ten  thousand  dollars  or  more.  Hosmer  v.  Cans,  14  Misc.  229,  35 
N.  Y.  Supp.  471.  The  application  for  additional  compensation  will 
not  be  granted  solely  on  the  ground  that  the  property  sold  for  a 
larger  sum,  part  of  which  was  paid  by  delivery  of  a  bond  and  mort- 
gage.    Metropolitan  L.  Ins.  Co.  v.  Bendheim,  59  N.  Y.  Supp.  793. 

---  The  award  of  additional  compensation  is  discretionary  and  will 
be  granted  only  where  fifty  dollars  appears  to  the  court  to  be  inade- 
quate.    Dime  Saw  Bank  v.   Pettit.   59  N.  Y.   Supp.   794. 

--■'  Referee's  compensation  for  sale  in  dower  action  cannot  exceed 
$500.     Schierloh  v.  Schierloh,  J2  Misc.  637,  49  X.  Y.  Supp.  1062. 

230  Maher  v.  O'Conner,  61  How.  Pr.  103,  1  Civ.  Proc.  R.  (McCarty) 
158;  Keim  v.  Keim.  43  App.  Div.  88,  59  X.  Y.  Supp.  366;  Harrington 
v.  Bayles,  40  Misc.  388,  82  N.  Y.  Supp.  379,  which  distinguishes  be- 
tween "commissions"  and  "fees." 

-  i  Ward  v.  James,  8  Hun,  526. 

2!2  Brady  v.  Kingsland,  5  Civ.  Proc.  R.    (Browne)   413. 

-■;•■:  Sadler  v.  Lyon.  62  State  Rep.  527,  24  Civ.  Proc.  R.  (Scott)  105, 
31  X.  Y.  Supp.  141. 
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curred.234  A  referee  to  sell  in  foreclosure  is  entitled  to  pay- 
ment of  his  expenses  incurred  in  carrying  out  the  orders  of 
the  court,  e.  g.,  expenses  incurred  for  advertising  the  sale; 
and  neither  the  satisfaction  of  the  mortgage  or  of  the  judg- 
ment can  affect  his  rights.235  Where  the  referee  in  partition 
paid  to  plaintiff's  attorney  costs  awarded  in  interlocutory 
judgment,  taking  a  receipt  by  which  such  attorney  agreed  to 
pay  them  back  if  the  purchaser  refused  to  complete  the  pur- 
chase, and  he  was  subsequently  relieved  therefrom,  and  the 
referee  was  compelled  to  return  the  deposit,  he  can,  by  action, 
recover  his  fees  and  disbursements  from  the  plaintiffs,  but  not 
the  costs  so  paid.236 

234  Caryl  v.  Stafford,  69  Hun,  318,  23  N.  Y.  Supp.  534;   Walbridge  v. 
James,  16  Hun,  8. 

235  Allen  v.  Williamson,  21  Abb.  N.  C.  391. 
236Flynn  v.  Kennedy,  62  Hun,  26,  16  N.  Y.  Supp.  361. 
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Refusal  to  testify. 

Perjury. 

— ' — Violation  of  injunction  order. 

Disobedience  of  order  to  deliver  or  pay  over. 

Excuses  and  defenses,  §  2399. 
Procedure,    §   2400. 
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Analysis. 

ART.  XI.     COSTS. 

Allowance  to  judgment  creditor,  §  2401. 

Allowance  to  judgment  debtor  or  third  person,  §   2402. 

Security  for  costs,   §   2403. 

ART.  XII.     DISMISSAL  OR   DISCONTINUANCE  OF    PROCEEDINGS. 

Dismissal,  §  2404. 
Discontinuance,  §  2405. 
Notice  of  application,  §  2406. 

ART.   XIII.      RECEIVER. 

(A)  APPOINTMENT. 

Time,   §  2407. 

Who  may  appoint,  §  2408. 

Application,   §   2409. 

Notice  of  application. 

Propriety   of   receivership,  §   2410. 
Who  may  be  appointed,  §  2411. 
Number  of  receivers,  §  2412. 
Order,  §  2413. 

Filing  and  recording. 

Vacating  order. 

Appeal. 

Security,  §  24 11. 

Extension  of  receivership,  §  2415. 

New  receiver,   §  241'.. 

Discharge,  §  2417. 

Waiver  of  objections,  §   2418. 

Collateral   attack,    §   2419. 

Effect,  §  2420. 

(B)  POWERS.  DUTIES.  AND  LIABILITIES. 

When  property  vests  in  receiver,  §  2421. 

Real  property. 

Personal  property. 

Relation  back  of  receiver's  title  to  personal  property,  §  2422. 
What  property  vests  in  receiver,  §  2423. 

Personal  property. 

Real  property. 

Rights,  duties,  and  liabilities  of  receiver,  §  2424. 

Real  property. 

Personal   property. 

Actions  to  set  aside  fraudulent  conveyances. 
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Property  covered  by  chattel  mortgage. 

Action  for  accounting. 

Rules  relating  to  actions  in  general. 

Contest  of  probate  of  will. 

When  duties  are  terminated. 

Obtaining  possession  of  property,  §  2425. 
Control  over  receiver,  §   2426. 

Payments. 

Application  of  proceeds,  §  2427. 
Compensation,    §   2428. 

ART.   I.     GENERAL    RULES. 

§  2324.    Nature  and  purpose. 

"Where  property  of  a  judgment  debtor,  upon  which  an  ex- 
ecution might  be  levied,  cannot  be  found,  and  it  is  believed 
that  such  property  exists,  or  where  property  he  is  known  or 
believed  to  possess  cannot  be  reached  by  execution,  the  statute 
authorizes  a  summary  method  of  procedure  equitable  in  its 
nature  and  an  available  substitute  for  a  creditor's  suit,  by 
which  the  creditor  may  ascertain  the  true  situation,  and,  upon 
the  discovery  of  property,  have  the  same  appropriated  to  the 
satisfaction  of  his  judgment.  The  remedy  thus  provided  is 
purely  statutory,  offering  a  concurrent  remedy  with  the  equita- 
ble method  mentioned,  and  governed,  except  as  restricted  or 
limited  by  the  particular  statute,  by  the  same  principles.1  Sup- 
plementary proceedings  perform  the  office  of  bills  in  equity2 
to  enable  a  creditor  to  ascertain  whether  his  judgment  debtor 
has  any  property  applicable  to  the  satisfaction  of  the  judg- 
ment, either  in  his  possession  or  control  or  in  the  possession 
or  control  of  another.  While  a  substitute  for  a  creditor's  suit, 
it  is  not  intended  entirely  to  supersede  such  practice  and  re- 
sort may  still  be  had  to  the  old  remedy.3  The  service  of  the 
order  takes  the  place  of  the  commencement  of  a  suit  by  a  cred- 

i  Owen  v.  Dupignac,  9  Abb.  Pr.  180,  17  How.  Pr.  512;  Smith  v.  Ma- 
hony,  3  Daly,  285.  Of  course,  the  statute  governs  and  acts  as  a  limita- 
tion.    Maass  v.  McEntegart,  20  Misc.  676,  46  N.  Y.  Supp.  534. 

2  Bryant  v.  Grant,  87  Hun,  68,  67  State  Rep.  639,  33  N.  Y.  Supp.  957. 

s  Barnes  v.  Levy,  23  Civ.  Proc.  R.  (Browne)  254,  29  N.  Y.  Supp. 
1076. 
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itor's  bill  and  it  gives  the  judgment  creditor  a  lien  on  the 
equitable  assets  of  the  judgment  debtor  in  the  same  manner. 
The  proceedings  are  not  intended  to  take  the  place  of  an  exe- 
cution against° property  but  merely  to  supplement  such  rem- 
edy by  reaching  assets  which  an  execution  could  not  touch.4 
A* supplementary  proceeding  is  a  remedial  process  and  a  lib- 
eral construction  should  be  indulged  to  support  it.5  Supple- 
mentary proceedings  are  also  proper  to  collect  taxes,6  or  to 
enforce  the  decree  of  a  surrogate.7 

§  2325.     Special  proceedings. 

Supplementary  proceedings,  whether  to  compel  an  examina- 
tion of  the  judgment  debtor  or  of  a  third  person,  are  special 
proceedings  and  not  a  part  of  the  action,8  though  they  were 
formerly  held  to  be  proceedings  in  the  cause. 

§  2326.     Code  provisions. 

The  Code  provisions  relating  to  supplementary  proceedings 
are  to  be  found  in  title  twelve  of  chapter  seventeen  of  the 
Code.  They  are  to  a  considerable  extent  the  same  as  the  pro- 
visions of  the  old  Code  but  there  have  been  so  many  changes, 
not  onlv  by  Hie  new  Code  as  originally  enacted  but  also  by 
subsequent"'  amendments  thereof,  that  any  decision  rendered 
under  the  old  Code  should  not  be  regarded  as  a  precedent  un- 
less it  is  clear  that  it  has  not  been  modified  or  overruled  by 
subsequent  statutory  enactments. 

§  2327.     Three  remedies. 

The  Code  provides  for  three  distinct  remedies,  as  follows : 
1.  An  order  made  or  a  warrant  issued  against  a  judgm'ent 

debtor,  after  the  return  of  an  execution. 

4  Mover  v.  Mover,  7  App.  Div.  523,  40  N.  Y.  Supp.  258. 
■  Matter  of  Gough.  31  App.  Div.  307,  52  N.  Y.  Supp.  627;    Crouse  v. 
Wheeler,  33  How.'  Pr.  337. 

c  Tax  Law,  §§  77,  259.     Village  Law,  §  126. 

TCode  Civ.  Proc.   §  2554. 

s  Code  Civ.  Proc.  §  2433;  Maass  v.  McEntegart,  20  Misc.  676,  46  N.  Y. 

Supp.   534. 


3256  SUPPLEMENTARY  PROCEEDINGS.  ^   2327 

Art.    I.     General   Rules. — Three    Remedies. 

2.  Ari  order  made,  or  a  warrant  issued  against  a  judgment 
debtor,  after  the  issuing  and  before  the  return  of  an  execu- 
tion. 

3.  An  order,  made  after  the  issuing,  and  either  before  or 
after  the  return,  of  an  execution,  against  a  person  who  has 
property  of  the  judgment  debtor,  or  is  indebted  to  him.9 

It  will  be  noticed  that  in  each  case  the  issuance  of  an  exe- 
cution is  a  condition  precedent. 

Order  against  judgment  debtor  before  return.  Pro- 
ceedings against  the  judgment  debtor  personally  are  proper 
before  the  return  of  execution  only  where  he  has  property 
which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of 
the  judgment.10  Proceedings  cannot  be  maintained  before  re- 
turn if  the  judgment  debtor  has  property  in  his  open  and  no- 
torious possession  and  within  reach  of  execution  and  he  shows 
no  design  to  remove  or  fraudulently  dispose  of  it.11 

Order  against  third  person.     Proceedings  to  compel  an 

examination  of  a  third  person  may  be  pursued  either  alone  or 
simultaneously  with  proceedings  to  compel  an  examination  of 
the  judgment  debtor.12  Proceedings  to  examine  the  judgment 
debtor  are  not  a  condition  precedent  to  proceed inirs  to  examine 
third  persons,13  though  the  proceedings  musi  be  had  under  the 
appropriate  section  of  the  Code.14  The  judgment  debtor  is  not 
even  entitled  to  notice  of  the  proceedings  unless  the  judge  so 
directs.15  The  order  may  be  granted  either  before  or  after 
the  return  of  execution.  A  third  person  may  be  examined 
though  his  debt  is  not  yet  due.16  The  wife  of  a  judgment 
debtor  may  be  examined  as  a  third  person,17  as  may  the  presi- 

9  Code  Civ.  Proc.  §  2432. 
io  Code  Civ.  Proc.  §  2436. 
ii  Sackett  v.  Newton,  10  How.  Pr.  560. 

12  Code  Civ.  Proc.  §  2432. 

13  Gibson  v.  Haggerty,  37  N.  Y.  555. 

i-t  Woodman  v.  Goodenough,  18  Abb.  Pr.  265. 

15  Pommerantz  v.  Bloom,  32  Misc.  754,  99  State  Rep.  671,  65  N.  Y. 
Supp.  671.     See,  also,  post,  §  2347. 

is  Davis  v.  Jones,  8  Civ.  Proc.  R.  (Browne)  43;  Davis  v.  Herrig,  65 
How.  Pr.  290. 

i"  Lockwood  v.  W orstell,  15  Abb.  Pr.  430,  note. 


§    2328  SUPPLEMENTARY  PROCEEDINGS.  3257 


Art.   I.     General  Rules. 


dent  or  treasurer  of  a  joint  stock  association.1-  or  a  corpora- 
tion ;  but  a  receiver,19  or  an  officer  of  the  court  having  the  cus- 
tody of  a  fund  in  court,20  or  a  bank  holding  funds  belonging 
tn  ,i  bankrupt  estate  as  depositary  of  the  bankrupt  court,21 
cannot  be  examined. 

§  2328.     Election  of  remedies. 

Supplementary  proceedings  should  not  be  stayed  pending  a 
creditor's  suit  on  the  judgment  to  reach  certain  real  estate. 
Tin-  remedies  are  concurrent,  and  both  may  be  prosecuted 
where  no  abuse  is  shown."  The  levy  of  ;i  second  execution,  if 
not  clearly  sufficient  to  satisfy  the  judgment,  is  no  objection  to 
tin-  continuance  of  supplementary  proceedings  under  the  first 
execution.-'-  I'roeeediiiLrs  to  compel  an  examination  of  a  third 
person  may  he  pursued  either  alone  or  simultaneously  with  pro- 

i dings  to  compel  an  examination  of  the  judgment  debtor.24 

The  issuing  of  an  attachment  is  not  an  election  of  remedies 
which  will  preclude  supplementary  proceedings.-"' 

18  Courtois  v.  Harrison.  1  Hilt.  109,  3  Abb.  Pr.  96.  12  How.  Pr.  359. 

i»  Fitchburgh  Nat.  Bank  v.  Bushwick  Chemical  Works,  13  Civ.  Proc. 
K.  i  Hrowne)  155.  See,  also,  Bucki  v.  Bucki,  26  Misc.  69,  56  N.  Y. 
Supp.  439. 

-    Anon.,  Code  R.    (N.  S.)   211. 

-i  Havens  v.  National  City  Bank  of  Brooklyn.  6  T.  &  C.  346,  4  Hun, 
131. 

Grates  v.  Young.   IT  Wkly.  Dig.  551;   In  re  Bachiller  de  Ponce  de 
Leon,  69  N.  Y.  Supp.  242. 

23  Smith  v.  Davis,  63  Hun,  100,  17  N.  Y.  Supp.  614;  Hanson  v.  Trip- 
ler.  Code  R.  <  N.  S.  i  154:  Sale  v.  Lawson,  6  Super.  Ct.  (4  Sandf.)  718; 
Fellerman's  Case,  2  Abb.  Pr.  155;  Lilliendahl  v.  Fellerman,  11  How. 
Pr.  528;  Farquaharson  v.  Kimball,  9  Abb.  Pr.  385.  note,  18  How.  Pr. 
33;  Smith  v.  Cutter,  64  App.  Div.  412,  72  N.  Y.  Supp.  99.  But  see  Stein- 
hardt  v.  Michalda,  15  Civ.  Proc.  R.  (Browne)  323,  which  holds  that 
levy  suspends  the  supplementary  proceedings  until  the  return  of  the 
sheriff. 

-*  Code  Civ.  Proc.  §  2432. 

-5  Hanson  v.  Tripler,  5  Super.  Ct.    (3  Sandf.)    733. 
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§  2329.     Persons  entitled. 

A  person  entitled  to  issue  execution  on  a  judgment,  may, 
after  an  execution  has  been  issued,  institute  supplementary 
proceedings.  The  term  "judgment  creditor,"  as  used  in  the 
Code,  signifies  the  person  who  is  entitled  to  collect,  or  other- 
wise enforce,  in  his  own  right,  a  judgment  for  a  sum  of  money 
or  directing  the  payment  of  a  sum  of  money.26  This  includes 
the  assignee  of  the  judgment,27  and  the  personal  representa- 
tives of  the  judgment  creditor.28  An  assignee  may  institute 
the  proceedings  though  the  original  judgment  creditor  be 
dead,29  or  though  the  assignment  was  after  the  return  of  the 
execution.30  An  attorney  for  the  judgment  creditor  cannot 
institute  proceedings  to  enforce  his  lien  without  obtaining 
leave  of  court.31  An  agent  who  has  received  proper  authority 
so  to  do  may  institute  the  proceedings.32  So  an  attorney  em- 
ployed to  collect  a  claim  has  authority,  under  his  original  re- 
tainer, to  institute  supplementary  proceedings  to  collect  the 
judgment.33 

The  party  to  whom  costs  are  awarded  "in  a  special  pro- 
ceeding," is  to  be  deemed  a  judgment  creditor  and  the  party 
against  whom  they  are  awarded  is  deemed  a  judgment  debtor 
in  so  far  as  the  right  to  institute  supplementary  proceedings 
is  concerned.34 

26  Code  Civ.  Proc.  §  3343,  subd.  13. 

27  Ross  v.  Clussman,  Code  R.  (N.  S.)  91;  Crill  v.  Kommeyer,  56 
How.  Pr.  276,  and  cases  cited;  Maigille  v.  Leonard,  102  App.  Div.  367. 

28  Collier  v.  De  Revere,  7  Hun,  61;  Walker  v.  Donovan,  6  Daly,  552; 
Id.,  53  How.  Pr.  3;  Pardee  v.  Tilton,  20  Hun,  76.  But  person  cannot 
institute  proceedings  in  his  individual  capacity  against  himself  in  his 
representative  capacity.     Matter  of  Livingston,  27  Hun,  607. 

29  Crill  v.  Kornmeyer,  56  How.  Pr.  276. 

so  Ross  v.  Clussman,  5  Super.  Ct.  (3  Sandf.)  676,  Code  R.  (N.  S.)  91; 
Orr's  Case,  2  Abb.  Pr.  457. 

si  Moore  v.  Taylor,  2  How.  Pr.   (N.  S.)    343. 
22  Hawes  v.  Barr,  30  Super.  Ct.   (7  Rob.)    452. 

33  Ward  v.  Roy,  69  N.  Y.  96. 

34  Code  Civ.  Proc.  §  2432,  as  amended  in  1896. 
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§  2330.     Persons  liable. 

In  the  absence  of  statutory  limitation,  supplementary  pro- 
ceedings may  be  instituted  against  every  person  against  whom 
an  execution  may  lawfully  issue,  and  over  whom  the  court  is 
not  forbidden  to  exercise  jurisdiction.35  Married  women,36  in- 
fants,37 and  lunatics,  may  all  be  examined.  So  the  proceeding 
is  available  against  a  trustee  against  whom  a  judgment  has 
been  recovered  as  trustee.38  Of  course,  if  the  person  is  shown 
to  be  exempt  from  arrest  or  service  of  process,  as  where  he  is 
a  member  in  attendance  on  the  legislature,89  he  cannot  be 
punished  for  refusal  to  obey  the  order.  It  seems  that  a  re- 
ceiver cannot  be  appointed  in  supplementary  proceedings 
against  a  joint  stock  association.40 

As  already  stated,  third  persons  may  be  proceeded  against, 
where  they  are  indebted  to,  or  have  property  of  the  judgment 
debtor.41 

Corporations.     Supplementary   proceedings    cannot   be 

maintained  against  a  domestic  corporation  or  a  foreign  cor- 
poration, except  in  those  actions  or  special  proceedings  brought 
by  or  against  the  people  of  the  state,*3  unless  the  foreign  cor- 
poration has  no  business  or  fiscal  agency,  or  agency  for  the 
transfer  of  its  stock,  in  this  state.43  A  foreign  corporation 
doing  business  here  cannot  be  examined  in  supplementary 
proceedings,44  even  after  the  appointment  of  a  receiver  in  its 

ss  3  Freeman,  Executions,  §  398a. 

formerly  a  judgment  against  a  married  woman  was  insufficient. 
Thompson  v.  Sargent,    15   Abb.   Pr.  452. 

■■'  Lederer  v.  Ehrenfeld,  49  How.  Pr.  403. 

m  Matter  of  Gough,  31  App.  Div.  307,  52  N.  Y.  Supp.  627,  5  Ann.  Cas. 
194. 

so  Everard  v.  Brennan,  2  City  Ct.  R.  351. 

Bruna  v.  Kar.e,  12  Civ.  Proc.  R.  (Browne)  86. 

«  See  ante,  §  2327. 

*-  Code  Civ.  Proc.  §  2463.  The  last  clause  was  added  by  amendment 
in  1886. 

«  Logan  v.  McCall  Pub.  Co.,  140  N.  Y.  447.  Contra,  Stevens  v.  Page, 
4  Misc.  517,  54  State  Rep.  133,  24  N.  Y.  Supp.  698,  23  Civ.  Proc.  R. 
(Browne)  191. 

**  Levy  v.  Swick  Piano  Co.,  17  Misc.  145,  39  N.  Y.  Supp.  409. 
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own  state  and  a  temporary  ancillary  receiver  in  this  state.4"' 
This  Code  rule  precludes  proceedings  for  the  examination  of 
a  third  person  as  to  property  in  his  possession  belonging  to 
the  judgment  debtor  where  the  latter  is  a  corporation.46 

§  2331.     Time. 

Supplementary  proceedings  may  be  instituted  "at  any  time 
within  ten  years  after  the  return"  of  an  execution  against 
property.47  This  ten  j^ears'  limitation  is  applicable  to  an  or- 
der to  examine  a  third  person.48  But  inasmuch  as  new  execu- 
tions may  be  issued  from  time  to  time  the  right  to  institute 
supplementary  proceedings  could  be  extended  indefinitely 
were  it  not  held  that  the  ten  years  must  be  computed  from 
the  return  of  the  first  execution,  subject  to  the  right  of  the 
judgment  creditor,  by  leave  of  court,  to  revive  his  judgment 
by  a  suit  on  the  judgment  and  then  issue  a  new  execution  on 
which  supplementary  proceedings  may  be  maintained.49  Sup- 
plementary proceedings  based  on  a  justice's  judgment  dock- 
eted with  the  county  clerk  before  the  expiration  of  six  years 
are  not  barred  by  the  six-year  limitation  applicable  to  actions 
on  such  a  judgment.50  The  mere  adjudication  of  the  judgment 
debtor  as  a  bankrupt,  where  the  debt  had  no1  been  proved  in 
bankruptcy,  nor  a  stay  granted  by  the  United  Stales  court, 
does  not  operate  as  a  stay  so  as  to  affect  the  ten  years'  limita- 
tion, though  the  debt  was  afterward  proved  in  bankruptcy.51 

45  Matter  of  Vietor,  20  Misc.  289,  79  State  Rep.  800,  45  N.  Y.  Supp. 
800. 

46Fitchburgh  Nat.  Bank  v.  Bushwick  Chemical  Works,  13  Civ.  Proc. 
R.   (Browne)  155. 

■i-  Code  Civ.  Proc.  §  2435;  McGuire  v.  Hudson,  41  State  Rep.  295,  16 
N.  Y.  Supp.  392.  Same  limitation  as  creditors'  suit.  Corning  v.  Steb- 
bins,  1  Barb.  Ch.  589. 

4«  Peck  v.  Disken,  41  Misc.  473,  84  N.  Y.  Supp.  1094. 

«  Importers'  &  Traders'  Nat.  Bank  v.  Quackenbush,  143  N.  Y.  567; 
Baumler  v.  Ackerman,  63  Hun,  40,  43  State  Rep.  87,  17  N.  Y.  Supp.  436. 
Contra,  Levy  v.  Kirby,  51  Super.  Ct.   (19  J.  &  S.)    69. 

so  Bolt  v.  Hauser,  57  Hun,  567.  19  Civ.  Proc.  R.  (Browne)  210,  33 
State  Rep.  343,  11  N.  Y.  Supp.  366,  368;  Green  v.  Hauser,  18  Civ.  Proc. 
R.  (Browne)  354,  31  State  Rep.  17,  9  N.  Y.  Supp.  660. 

51  Cleveland  v.  Johnson,  5  Misc.  484,  26  N.  Y.  Supp.  734. 
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There  is  no  express  statutory  limitation  as  to  the  time  when  a 
proceeding  after  the  issue  and  .before  the  return  of  an  execu- 
tion must  be  instituted  hut  the  Code  uses  the  words  "at  any 
time.'1  It  would  seem,  however,  that  the  ten-year  statute  of 
limitation  should  apply  since  section  414  of  the  Code  which 
relates  to  limitation  of  actions  provides  that  the  word  "ac- 
tion." as  contained  therein,  is  to  be  construed,  when  it  is  nec- 
iy  fco  do  so,  as  including  a  special  proceeding. 

§  2332.     Property  which  can  be  reached. 

As  a  general  rule  every  species  of  property,  not  exempt  by 
Law,  may  be  reached  in  supplementary  proceedings.5-  Prop- 
erty which  can  be  reached  by  a  creditor's  bill  can  be  reached 
by  supplementary  proceedings.""  Membership  in  a  board  of 
exchange  where  transferable,54  the  property  in  a  patenl  right,58 
or  the  vested  interesl  of  a  person  in  the  funds  of  an  organi- 
zation as  evidenced  by  a  certificate  of  membership,58  may  be 
reached.  Of  course,  only  the  property  belonging  to  the  judg- 
ment debtor  ean  be  reached.  Vm-  instance,  bonds  executed  by 
a  railroad  company  and  in  the  hands  of  its  agents  to  be  nego- 
tiated for  its  use,  are  not  property  of  the  company  which  can  be 
reached  by  supplementary  proceedings.57  So  public  moneys 
raised  by  a  municipal  corporation  by  taxation,  when  in  the 
hands  of  its  fiscal  officer,  are  not  the  property  of  the  corpo- 
ration or  a  debl   due  to  it.58     Property  assigned  prior  to  the 

For  tabulated   list  of   what  may,  and  what  may  not,   be   reached, 
see  3  Civ.  Proc.  R.  (Browne)  249,  250. 

■'•*  Barnes  v.   Morgan,  3  Hun,  703,  6  T.  &  C.  105. 

•■^Leggett  v.  Waller,  39  Misc.  408,  80  N.  Y.  Supp.  13;  Ritterband 
v.  Baggett.  4  Abb.  X.  C.  67,  4:'  Super.  Ct.  (10  J.  &  S.)  556;  Powell  v. 
Waldrou,  89  X.  V.  328;  Londheim  v.  White,  67  How.  Pr.  467;  Grocers' 
Bank  v.   Murphy.  60  How.  Pr.  426,  10  Daly,  168. 

ones  v.  Morgan,  3  Hun,  703,  6  T.  &  C.  105.  And  the  court  may 
compel  the  judgment  debtor  to  execute  and  deliver  to  the  receiver  an 
assignment  of  such  letters  patent.  Clan  Ranald  v.  Wyckoff,  41  Super. 
Ct.    (9  J.  &  S.)    527. 

Dease  v.  Reese,  39  Misc.  657,  80  X.  Y.  Supp.  590. 
st  Cunningham  v.  Pennsylvania,  S.  &  N.  E.  R.  Co.,  11  State  Rep.  663. 
■■-  Lowlier  v.  City  of  Xew  York,  7  Abb.  Pr.  248. 
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commencement    of     supplementary     proceedings     cannot     be 
reached59  unless  the  assignment  was  fraudulent,60  though  the 
.  receiver's  right  to  sue  to  set  aside  a  fraudulent  conveyance  is 
not  exclusive  of  the  right  of  other  judgment  creditors.61 

There  are  three  classes  of  property  which  cannot  be  reached 
by  supplementary  proceedings,  viz. : 

1.  Property  which  is  expressly  exempt  by  law  from  levy  and 
sale  under  an  execution.62  "What  property  is  exempt  from 
levy  and  sale  under  an  execution  has  been  treated  of  in  the 
chapter  on  attachment.03  If  the  debtor  claims  an  exemption, 
it  is  doubtful  whether  the  question  of  exemption  can  be  tried 
in  the  supplementary  proceedings.64 

2.  Any  money,  thing  in  action,  or  other  property,  held  in 
trust  for  a  judgment  debtor,  where  the  trust  has  been  created 
by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a  person 
other  than  the  judgment  debtor.65  For  instance,  a  fund  raised 
for  the  relief  of  a  member  by  the  officials  of  a  social  club  is 
not  subject  to  supplementary  proceedings,  where  a  certain  sum 
per  week  is  set  aside  for  the  necessities  of  such  member,60  nor 

59  Ward  v.  Petrie,  157  N.  Y.  301;  Stephens  v.  Meriden  Britannia  Co., 
160  N.  Y.  178;  Charlier  v.  Saginaw  Steel  S.  S.  Co.,  7  App.  Div.  609, 
40  N.  Y.  Supp.  278;  Pettibone  v.  Drakeford,  37  Hun,  628;  Field  v. 
Sands,  21  Super.  Ct.  (8  Bosw.)  685;  Watrous  v.  Lathrop,  6  Super.  Ct. 
(4  Sandf.)   700. 

co  Seymour  v.  Wilson,  14  N.  Y.  (4  Kern.)  567;  Brown  v.  Gilmore,  16 
How.  Pr.  527;  Ward  v.  Petrie,  92  Hun,  605,  72  State  Rep.  313,  36  N.  Y. 
Supp.  940. 

eiMetcalf  v.  Del  Valle,  64  Hun,  245,  46  State  Rep.  105,  19  N.  Y. 
Supp.  16. 

62  Code  Civ.  Proc.  §  2463;  Finnin  v.  Malloy,  33  Super.  Ct.  (1  J.  &  S.) 
382.  Proceeds  of  exempt  property  cannot  be  reached.  Tillotson  v. 
Wolcott,   48  N.  Y.   188. 

cs  Volume  2,  §§  1087-1097,  pp.  1415-1431. 

64  Dickinson  v.  Onderdonk,  18  Hun,  479. 

es  Code  Civ.  Proc.  §  2463.  See,  also,  Ten  Broeck  v.  Sloo,  2  Abb.  Pr. 
234,  13  How.  Pr.  28;  Campbell  v.  Genet,  2  Hilt.  290;  Graff  v.  Bonnett, 
31  N.  Y.  9;  Muller  v.  Hall,  49  How.  Pr.  374;  Manning  v.  Evans,  19 
Hun,  500;  Lawrence  v.  Pease,  50  State  Rep.  851,  21  N.  Y.  Supp.  223. 
The  same  rule  applies  to  a  creditor's  suit.  Code  Civ.  Proc.  §  1879.  See 
chapter  on  creditor's  suits  for  full  discussion  of  this  subject. 

ee  Wilder  v.  Clark,  33  State  Rep.  143,  11  N.  Y.  Supp.  683. 
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are  moneys  received  by  the  widow  of  a  policeman  from  the 
police  pension  or  insurance  fund.67  In  short,  the  interest  of 
a  beneficiary  in  a  trust  fund  created  by  a  person  other  than 
the  debtor  cannot  be  reached,68  except  by  a  direct  action  by 
the  judgment  creditor,69  and  except,  as  already  stated  in  a  pre- 
ceding chapter,70  where  judgments  in  particular  actions  may 
be  enforced  by  an  execution  against  a  portion  of  the  income. 

3.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  before  the  institution 
of  the  special  proceeding,  when  it  is  made  to  appear  by  his 
oath  or  otherwise  that  those  earnings  are  necessary  for  the 
us.-  of  a  family,  wholly  or  partly  supported  by  his  labor.71 
This  exemption  should  be  liberally  construed  in  favor  of  the 
debtor.7'-  The  question  naturally  arises  as  to  what  are  "earn- 
ings" for  "personal"  services.  Does  the  phrase  confine  the 
exemption  to  "wages"  or  is  it  extensive  enough  to  cover  all 
"earnings"  to  which  the  services  of  the  debtor  contribute? 
If  the  latter,  does  the  exemption  cover  all  the  earnings  of  the 
business  or  merely  the  amount  earned  by  the  debtor?  This 
"shot  gun"  expression  has  not  been  denned  though  oftentimes 
applied  to  particular  facts.  The  earnings  must  be  for  "per- 
sonal" services.7 ;  and  earnings  are  to  be  distinguished  from 
the  proceeds  of  a  business  carried  on  by  the  debtor.74  Thus 
moneys  due  from  customers  of  a  person  engaged  in  retailing 
ice,  in  which  business  he  employs  two  ice  carts  and  several 
men,75  or  moneys  received  by  a  saloonkeeper  in  the  conduct  of 
his  business,7"  are  not  "personal  earnings."     So  the  exemp- 

•;- Sargent   v.   Bennett,  3  How.  Pr.    (N.  S.)    515. 

es  Matter  of  Seymour.  76  App.  Div.  300.  79  N.  Y.  Supp.  122. 

e»  Scott  v.  Nevius,  13  Super.  Ct.  (6  Duer)  672;  McEwen  v.  Brew- 
ster, 17  Hun.  223;  Levey  v.  Bull.  47  Hun.  350,  14  State  Rep.  596,  28 
Wkly.  Dig.  108.     See  post.  §  2454. 

to  See  ante,  §  2231. 

7i  Code  Civ.  Proe.  §  2463.     See,  also.  vol.  2,  p.  1422,  note  300. 

"-  Miller  v.  Hooper,  19  Hun,  394.  396. 

m  Matter  of  Wyman,  76  App.  Div.  292,  78  N.  Y.  Supp.  546. 

TsMulford  v.  Gibbs.  9  App.  Div.  490,  41  N.  Y.  Supp.  273. 

76  Prince  v.  Brett.  21  App.  Div.  190,  47  N.  Y.  Supp.  402. 
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tion  does  not  extend  to  one  who  buys  and  sells  merchandise.7' 
In  opposition  to  these  cases  it  has  been  held  thai  the  exemp- 
tion covers  the  earnings  of  a  photographer  who  does  nearly  ;ill 
his  work.78  In  the  latter  case  it  is  held  that  this  exemption 
does  not  apply  exclusively  to  earnings  derived  from  personal 
services  to  others  in  a  subordinate  or  inferior  capacity  but  in- 
cludes earnings  derived  from  a  busings  where  the  services  are 
the  chief  factor  in  it.  It  has  also  been  held  that  the  net  pro- 
ceeds of  a  business  carried  on  by  a  judgment  debtor  with  the 
assistance  of  others  are  his  personal  earnings.78  Such  earnings 
include  tuition  fees  payable  quarterly  in  advance.80  Bu1  sums 
due  for  board  are  not  personal  earnings.81  The  earnings  are 
not  necessary  "for  the  use  of  a  family,  supported  wholly  or 
partly  by  his  labor,'1  where  the  judgmenl  debtor  was  unmar- 
ried, a  boarding  house  keeper,  and  merely  hired  a  woman  and 
gave  her,  for  her  services,  her  board  ami  that  of  her  two  chil- 
dren,  and  clothed  them  in  part.8-  And  if  the  debtor  in  no  way 
contributes  to  the  support  of  his  house  or  family,  his  earnings 
are  not  exempt.83  Formerly  it  was  held  that  the  sixty  days 
ran  back  from  the  order  for  the  application  of  the  debtor's 
property  and  not  from  the  original  order  I'm-  his  exa initia- 
tion,84 but  now  the  time  runs  from  the  date  of  the  order  for 
examination,  whether  the  order  is  to  examine  the  judgment 
debtor  or  a  third  person.85  The  court  cannot,  in  such  pro- 
ceedings, direct  the  payment  of  earnings  not  due  and  payable 
when  the  order  of  examination  was  made.80     Thus,  it  has  been 

77  Mulford  v.  Gibbs,  9  App.  Div.  490,  41  N.  Y.  Supp.  273. 

78  McSkiman  v.  Knowlton,  20  Civ.  Proc.  R.  (Browne)  274,  14  N.  Y. 
Supp.  283. 

79  Sandford  v.  Goodwin,  20  Civ.  Proc.  R.    (Browne)   276,  note. 
so  Miller  v.   Hooper,  19  Hun,   394. 

si  Whalen   v.    Tennison,   1   Month.   Law   Bui.   21. 

82  Van  Vechten  v.  Hall,  14  How.  Pr.  436. 

83  Martin  v.  Sheridan,  2  Hilt.  586. 
si  Bush  v.  White,  12  Abb.  Pr.  21. 

ss  Matter  of  Trustees  of  Board  of  Pub.  and  Sabbath  School  Work, 
22  Misc.  645,  50  N.  Y.  Supp.  171. 

se  Kroner  v.  Reilly,  49  App.  Div.  41,  63  N.  Y.  Supp.  527;  Matter  of 
Trustees  of  Board  of  Pub.  &  Sabbath  School  Work,  22  Misc.  645,  50  N.  Y. 
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held  thai  under  an  order  granted  on  a  certain  day  a  salary 
that  does  not  become  payable  until  the  close  of  the  day  can- 
qoI  In-  reached.87  11'  it  is  doubtful  whether  the  money  was 
earned  before  or  after  tie-  order,  the  debtor  is  entitled  to  the 
benefit  of  tin-  doubt.88  The  judge  has  do  authority  to  make 
;ui  order  directing  the  debtor  to  sel  apart  ;i  portion  of  his 
salary  each  month  ;is  it  becomes  due  and  apply  it  to  tin-  judg- 
ment until  it  is  paid,89  except,  ;is  se1  forth  in  ;i  preceding  chap- 
ter,90 thai  ten  per  « -•  - 1 1 1  of  such  earnings  can  1m-  reached  on  an 

cution  "H  a  judgment  wholly  for  accessaries  sold  or  work 
performed  in  ;i  family  as  a  domestic  or  for  services  rendered 
for  Balary  owing  to  an  employe  of  the  judgment  debtor.  The 
salary  of  ,-i  judicial  or  other  public  officer,  while  in  the  han  is 
of  the  <lisl)iii->in_r  officer  of  the  general  or  municipal  govern- 
ment, cannol  1"'  reached.91  The  exemption  of  money  ;is  i-;irned 
within  sixty  days  must  1>«-  made  to  appear  affirmatively,92  and 
it  must  appear,  "by  the  debtor's  oath  or  otherwise,"  thai  such 
earnings  are  uecessary  foe  the  use  of  a  family  wholly  or  partly 
supported  by  his  labo 

Where  the  execution  \\  I  on  a  judgmenl  againsl  de- 

fendants jointly  indebted,  where  all  are  i  ed,  or  on  a 

judgment  in  an  action  againsl  the  defendants  not  summoned 
in  the  original  action,  ;i  debt  dm  other  personal  property 

owned  by,  on.-  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  be 
reached  by  supplementary  [  r dings  on  the  judgment." 

Kempton,  4  Civ.   Proc.  R.   (Browne)   16;   Wood- 
man v.  Goodenough,  18  Abb.  Pr.  205;   Campbell  v.  Foster,  16  How.  Pr. 

Nat.   P.ank  of  Auburn  v.  Beardsley.  8  W'kly.  Dig.   7. 
•    Potter  v.  Low.  to  How.  Pr. 

■lumbian  Inst.  v.  Cregan,  11   Civ.   Pror\  R.    i  Browne)   87,  3  State 
Rep 

See  ante,    i   2231. 
:  Waldman    v.   O'Donnell.    ."7    How.    Pr.    215;    Remmey   v.   Gedney,   1 
Ct.  R.  28,  57   How.  Pr.  217.  note;   Gray  v.  Ashley,  2t   Misc.   39G,  53 
N".  V.  Supp.  547;   People  ex  rel.  Blair  v.  Grout,  45  Misc    505,  508. 
-  Matter  of  Van  Ness.  21  Misc.  249.  4  7  X.  Y.  Supp.  702. 
Code  Civ.  Pro<\   §   2403. 
Sode  Civ.  Pror.  5  2461. 

X.  Y.  Prac-  _  5 
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§  2333.     Successive  examinations. 

A  second  order  for  examination  should  not  be  made  unless 
the  creditor  can  show  facts  arising  after  one  examination  that 
call  for  a  further  examination,95  such  as  that  the  judgment 
debtor  has  acquired  property  since  his  former  examination.06 
The  same  rule  applies  to  an  examination  on  a  judgment  re- 
covered in  an  action  on  another  judgment  under  which  latter 
judgment  supplementary  proceedings  had  been  instituted,07  or 
to  a  second  examination  under  another  judgment  between  the 
same  parties.98  The  judge  has  no  jurisdiction  to  grant  the 
second  order  unless  the  affidavit  alleges  sufficient  reasons  there- 
for; but  if  sufficient  facts  are  alleged  to  give  the  judge  juris- 
diction then  it  rests  in  his  sound  discretion  whether  a  further 
or  second  examination  will  be  ordered.90 

But  if  supplementary  proceedings  were  discontinued  or  dis- 
missed without  an  examination,  a  second  order  may  be  based 
on  the  same  facts.  Thus,  a  default  made  by  plaintiff  in  con- 
ducting supplementary  proceedings  does  not  preclude  plain- 
tiff from  again  seeking  the  same  remedy  on  the  same  fad 
nor  does  the  fact  that  the  proceedings  were  terminated  by 
consent,  though  no  order  of  discontinuance  was  entered.101  So 
the  vacating  the  order  for  an  examination  does  not  preclude 
a  subsequent  order  based  on  the  same  facts.108  However,  a 
second  order  for  examination,  issued  by  a  different  judge,  is 

as  Irwin  v.  Chambers,  40  Super.  Ct.   (8  J.  &  S.)    432. 

oc  Sellig  v.  Mclntyre,  N.  Y.  Daily  Reg.,  July  28,  1883;  Marshall  v. 
Ling,  36  State  Rep.  60,  20  Civ.  Proc.  R.  (Browne)  109,  13  N.  Y.  Supp. 
224. 

97  Irwin  v.  Chambers,  40  Super.  Ct.  (8  J.  &  S.)   432. 

98  Canavan  v.  McAndrew,  20  Hun,  46. 

99  Schermerhorn  v.  Owens,  29  Misc.  674,  62  N.  Y.  Supp.  763;  Mar- 
shall v.  Link,  36  State  Rep.  60,  20  Civ.  Proc.  R.  (Browne)  109,  13  N. 
Y.  Supp.  224. 

ioo  Weiss  v.  Ashman,  11  Misc.  377,  65  State  Rep.  290,  24  Civ.  Proc. 
R.   (Scott)   268,  1  Ann.  Cas.  314.  32  N.  Y.  Supp.  161. 

ioi  Carter  v.  Clarke,  30  Super.  Ct.    (7  Rob.)   43. 

102  Methodist  Book  Concern  &  Co.  v.  Hudson,  1  How.  Pr.  (N.  S.) 
517. 
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irregular  -where  the  first  order  has  not  been  revoked  or  dis- 
charged.103 

§  2334.     Stay  of  proceedings. 

An  appeal  from  the  judgment,  unaccompanied  by  an  under- 
taking, does  not  stay  proceedings;10*  And  if  there  is  a  stay 
by  the  giving  of  an  undertaking  it  merely  "suspends"  the  pro- 
eeedings.  The  proceedings  should  not  be  stayed  pending  a 
creditor's  suit.1  But  the  proceedings  may  be  stayed  to  en- 
able  a  party  to  make  a  motion  in  the  action  relating  to  the 
judgment   or  execution.     So  a   person   adjudged   a    bankrupt 

may  move  to  Btay  pro< dings  against  him.1"7     Another  judge 

at  chambers  cannot  Btay  the  proceedings.108 

§  2335.     Review  of  orders. 

Section  2433  of  the  Code  fixes  the  mode  of  reviewing  "an 
order  made  in  the  course"  of  supplementary  proceedings.  It 
applies  not  only  to  an  order  for  examination  but  also  to  any 

other  order  made  in  the  course  of  the  pro (ding.     It  provides 

that  Buch  an  order  "can  be  reviewed  only  as  follows: 

1.  An  order,  mad.-  by  a  judge,  out  of  court,  may  be  vacated 
or  modified  by  the  judge  who  made  it.  as  it*  it  was  made  in  an 
action;  <>r  it.  or  the  order  of  the  judge  vacating  or  modifying 
it.  may  "><•  vacated  or  modified,  upon  motion,  by  the  court  out 
of  which  the  •  •  x:  •  - « •  1 1 1  i  <  •  r  1  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court, 
an  appeal  from  an  order,  made  in  the  course  of  the  proceed- 
ings, may  be  taken  in  like  manner,  as  if  the  order  was  made 
in  an  action  brought  in  the  same  court."109 

Alien  v.  Starring,  26  How.  Pr. 
ionway  v.   Hitchins,  9  Barb.  378. 
See  post,  p.  320S.  last  paragraph. 
'"•'•Gates   v.   Yourg.   17   Wkly.    Dig.   551. 
101  World  Co.  v.  Brooks,  7  Abb.  Pr.  (N.  S.)   212. 
Bank  of  Genesee  v.  Spencer,  15  How.  Pr.  14. 

Code  Civ.  Proc.  .5  2433.  Subd.  2,  see  Billington  v.  Billington,  16 
Civ.  Proc.  R.  (Browne)  56,  4  X.  V.  Supp.  504;  Robens  v.  Sweet,  48 
Hun.  436,  1   X.  Y.  Supp.  839. 
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If  execution  was  not  issued  ou1  of  a  county  court,  an  appeal 
does  not  lie  from  an  order  in  supplementary  proceedings  made 
by  a  judge  out  of  court,  but  if  a  review  of  it  is  desired  a  mo- 
tion to  vacate  should  be  made  and  the  appeal  taken  Erom  the 
order  denying  the  motion.110  Such  an  order  made  in  the 
course  of  supplementary  proceedings  is  reviewable  in  the  first 

instance  only  by  the  judge  wh ade  it   or  by  the  couri   out 

of  which  the  execution  was  issued,  on  a  motion  to  vacate  or 
modify  the  order;111  but  an  order  made  by  a  "court"  on  sued 
a  motion  may  be  reviewed  by  appeal  to  the  appellate  divi- 
sion.112 If  otherwise  appealable,  H  is  immaterial  thai  the  or- 
der was  not  fjnal.113  This  Code  provision  has  no  application 
to  an  order  made  in  pro< lings  to  punish  a  witness  for  con- 
tempt, since  it  is  limited  to  orders  which  only  affecl  parties  to 
the  pending  proceedings.114 

An  order  of  a  county  judge  for  a  sale  of  a  cause  of  action 
by  the  receiver  affects  a  substantial  righl  30  as  to  be  appeal- 
able,115 but  an  order  requiring  the  debtor  to  answer  a  certain 
question  as  to  the  name  of  a  person  does  do1  affecl  ;i  substan- 
tial righl  so  as  t.»  he  appealable.118  An  order  appointing  a 
new  receiver  is  discretionary  so  as  qo1  to  he  reviewable  in  the 
court  of  appeals."7 

Merely  perfecting  an  appeal  without  obtaining  a  stay  of 
proceedings  does  not  preclude  the  going  on  with  the  supple- 
mentary proceedings,11"  and  where  a  slay  of  proceedings  is 
granted  on   an   appeal    from    the    judgment,    it    merely    "sus- 

nopalen  v.  Bushnell,  68  Hun,  554,  22  X.  V.  Supp.  1044;  Mat  tor  of 
Van  Ness,  17  App.  Div.  581.  45  X.  Y.  Supp.  576. 

mFinck  v.  Marnering.  46  Hun.  323. 

"sFinck  v.  Mannering,  46  Hun,  323;  Hart  v.  Johnson,  43  Hun,  505; 
Levy  v.  Swick  Piano  Co.,  17  Misc.  145.  39  X.  Y.  Supp.  409. 

us  Hart  v.  Johnson,  43  Hun,  505. 

mAn  appeal  from  such  an  order  direct  to  appellate  division  is  prop- 
er.    People  v.  Warner,  51  Hun,  53,  3  N.  Y.  Supp.  768. 

"5  Matter  of  Patterson,  12  App.  Div.  123,  42   X.  Y.  Supp.  495 

nsMilliken  v.  Thomson,  12  Civ.  Proc.  R.  (Browne)  168.  See  also 
Carter  v.  Clarke,  30  Super.  Ct.    (7  Rob.)    490. 

i1T  Connolly  v.  Kretz,  78  N.  Y.  620. 

"8  Arnoux  v.  Homans,  32  How.  Pr.  382. 
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p. 'mis"  the  proceedings  and  does  oo1  authorize  their  dismia 

s;il.110 

§  2336.     Collateral  attack. 

Supplementary  proceedings  are  entitled  to  ;ill  the  presump- 
tions of  regularity  which  belong  to  the  pr dings  of  courts 

of  genera]  jurisdiction,  and  the  facts  conferring  jurisdiction 
of  the  subject-matter  need  doI  be  affirmatively  proven  when- 
ever questioned  in  a  collateral  proceeding 

ART.    II.      BEFORE   WHAT  JUDGE   PROCEEDINGS    HAD. 

§  2337.     Judge  out  of  court. 

The  proceedings  must  be  had  before  a  judge  oul  of  the  court 
;iikI  ui.t  before  the  court.121  The  authority  t<>  entertam  sup- 
plementary pr lings  is  vested  in  tin-  judges  as  separate  judi- 
cial officers  and  no1  in  tin.-  court. 


u»Woolf  v.  J  -I!  .1.  .v  following  Cowdrey 

IT  Abb.  Pr.   I 
Wright   \     Nostrand,  '.'4  X.   V.  31. 

Bitting  v.    Vandenburgh,     17   Flow.   Pr.   80;    Douglass   v.   Mainzer 
I"  Hun,   ! 

Baldwin  v.  Perry,  2."   Hun.  72,  l  Civ.  Proc.  R.   i  McCarty)   118,  61 
How.    Pr. 

r  Levy,  l';  Misc.  615,  25  Civ.  Proc.  R    (Scott)   390,  40  N. 

:      743.     Compare  Holbrook    v.   Orgler,   49    How.   Pr.  289,   as   to 
of  filing  of  transcript. 
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refers  equally  well  to  justice  or  judge.124  Any  justice  of  the 
supreme  court  may  make  an  order,  on  a  judgment  of  the  su- 
preme court,  for  examination,  without  regard  to  the  residence 
or  location  of  the  justice,125  except  that  he  cannot  compel  the 
judgment  debtor  to  attend  in  a  county  other  than  the  one  where 
the  debtor  resides  or  has  a  place  of  business.1-'5 

2.  A  county  judge,  special  county  judge,  or  special  surro- 
gate, of  the  county  to  which  the  execution  was  issued.  To  en- 
able a  county  judge  to  order  the  examination  in  a  case  in 
the  supreme  court,  execution  must  be  issued  in  his  county.1-7 
A  county  judge  cannot  make  an  order  for  examination  while 
an  order,  based  on  the  same  judgment,  made  by  a  justice  of 
the  supreme  court,  is  still  in  force.128 

3.  Where  execution  was  issued  to  the  city  and  county  of 
New  York,  from  a  court  other  than  the  city  court  of  that  city, 
a  justice  of  the  supreme  court  for  that  city  and  county  has 
jurisdiction. 

4.  Where  the  execution  was  issued  out  of  a  court  other  than 
the  supreme  court,  and  it  is  shown  by  affidavit  that  each  of  the 
judges  before  whom  the  special  proceeding  might  be  instituted, 
as  prescribed  herein,  is  absent  from  the  county,  or  for  any  rea- 
son unable  or  disqualified  to  act,  the  special  proceedings  may 
be  instituted  before  a  justice  of  the  supreme  court. 

5.  Where  the  judgment  upon  which  the  execution  was  is- 
sued was  recovered  in  a  district  court  of  the  city  of  New  York, 
the  proceedings  shall  be  instituted  before  a  justice  of  the 
city  court  of  the  city  of  New  York.129 

§  2339.     Continuance. 

Section  26  of  the  Code  which  authorizes  the  continuance  be- 

124  Baldwin  v.  Perry,  25  Hun,  72. 

125  Bingham  v.  Disbrow,  14  Abb.  Pr.  251,  37  Barb.  24;  Jacobson  v. 
Doty  Plaster  Mfg.   Co.,  32  Hun,  436. 

126  Jurgenson  v.  Hamilton,  5  Abb.  N.  C.  149;  Schenck  v.  Erwin,  63 
Hun,  104,  43  State  Rep.  862,  17  N.  Y.'  Supp.  616. 

127  Terry  v.  Hultz,  8  Abb.  Pr.  (N.  S.)   109,  39  How.  Pr.  169. 

128  Allen  v.  Starring,  26  How.  Pr.  57. 

129  Code  Civ.  Proc.  §  2434. 
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fore  one  or  more  other  judges  of  the  same  court,  of  special  pro- 
eeedings  instituted  before  a  judge  of  a  court  of  record  in  the 
city  and  county  of  New  York,  and  in  the  county  of  Kings,  is 
made  applicable  to  supplementary  proceedings.130 

In  a  preceding  volume,133  the  Code  provision132  has  been  set 
forth  as  to  the  continuance  of  supplementary  proceeding s  in 
case  of  the  death,  sickness,  resignation,  removal  from  office, 
etc.,  of  the  officer  before  whom  the  special  proceeding  has  been 
instituted,  and  this  section  of  the  Code  is  also  expressly  made 
applicable  to  supplementary  proceedings."8 

The  judge  before  whom  supplementary  proceedings  are  so 
continued  is  deemed  to  be  the  judge  to  whom  the  order  or  war- 
rant is  returnable,  in  so  far  as  subsequent  proceedings  are  con- 
cerned.13* 

ART.  III.  JUDGMENTS  OR  ORDERS  ON  WHICH  PROCEEDINGS 
MAY  BE  BASED. 

§  2340.     General  rule. 

Any  judgmenl  or  order  which  may  be  enforced,  as  of  course, 
by  an  execution  which  will  bind  all  of  the  debtor's  property, 
may  be  the  basis  of  supplementary  proceedings.185  But  it 
seems  that  where,  from  the  nature  of  the  judgment,  leave  to 

issue  execution  must  be  obtained,  supplementary  proceedings 
cannot  be  instituted.  Thus,  supplementary  proceedings  can- 
not be  based  on  a  judgment  recovered  against  executors  al- 
though execution  thereon  has  been  issued  by  leave  of  the  sur- 
rogate.186  Supplementary  proceedings  may  be  based  on  a  sur- 
rogate's decree.137 

Made   applicable   to   supplementary   proceedings   by   section   2462 
of  tbe  Code. 

i«  Volume  1,  p.  226. 

132  Code  Civ.   Proc.   §   52. 

133,  134  Code  Civ.  Proc.   §  2462. 

iM  See  People  v.  Cowan,  146  N.  Y.  348. 

136  Collins  v.  Beebe,  54  Hun,  318,  27  State  Rep.  4,  7  X.  Y.  Supp.  442. 

137  Code  Civ.   Proc.  §  2554. 
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§  2341.     Judgment. 

It  being  held  that  the  judgment  must  be  one  which  may  be 
enforced  by  execution,  it  follows  that  supplementary  proceed- 
ings are  not  authorized  on  a  judgment  in  rem.138  A  judgment 
for  costs  only  is  sufficient  to  sustain  the  proceedings,139  though 
the  rule  was  otherwise  prior  to  the  Code  amendment  of  1881 
which  omitted  the  words  "exclusive  of  costs."  Section  2432 
of  the  Code  was  amended  in  1896  by  adding  the  provision  that 
"the  party  to  whom  costs  are  awarded  in  a  special  proceeding 
shall  be  entitled  to  the  same  remedies  under  this  title,  under 
the  same  circumstances,  as  near  as  may  be,  as  a  judgment  cred- 
itor. And  for  the  purposes  of  this  title  the  party  to  whom 
such  costs  are  awarded  shall  be  deemed  a  judgment  creditor, 
and  the  party  against  whom  they  are  awarded  shall  be  deemed 
a  judgment  debtor."  A  judgment  against  joint  debtors,  re- 
covered on  service  on  one,  or  a  judgment  in  an  action  to  charge 
defendants  not  personally  summoned  in  the  original  action, 
may  be  enforced  by  supplementary  proceedings.140 

Of  course,  if  the  judgment  is  extinguished  by  payment,141 
or  a  discharge  in  bankruptcy,14-  there  is  no  longer  any  judg- 
ment left  to  support  the  proceedings,  and  they  must  fall.  So 
supplementary  proceedings  cannot  be  maintained  on  an  execu- 
tion issued  after  the  judgment  has  ceased  to  be  a  lien  on  the 
real  property  of  the  debtor;143  though  the  defect  may  be  waived 

iss  Bartlett  v.  McNiel,  49  How.  Pr.  55,  5  T.  &  C.  675. 

139  Davis  v.  Herrig,  65  How.  Pr.  290;  Matter  of  Sirrett,  25  Misc. 
89,  54  N.  Y.  Supp.  666;  Burke  v.  Burke,  27  Misc.  684,  58  N  Y.  Supp 
676. 

""Code  Civ.  Proc.  §  2461;  Jones  v.  Lawlin,  3  Super.  Ct.  (1  Sandf.) 
722,  1  Code  R.  94;   Emery  v.  Emery,  9  How.  Pr.  130. 

i«  Partial  payment  (Williams  v.  Freeman,  12  Civ.  Proc.  R.  [Browne] 
334),  such  as  payment  of  the  principal  but  not  the  interest  (John- 
son v.  Tuttle,  17  Abb.  Pr.  315),  does  not,  however,  preclude  the  main- 
tenance of  the  proceedings. 

1*2  Smith  v.  Paul,  20  How.  Pr.  97;  Leo  v.  Joseph,  56  Hun  644  9 
N.  Y.  Supp.  612. 

143  Importers'  &  Traders'  Nat.  Bank  v.  Quackenbush,  143  N.  Y.  567; 
followed  in  Glover  v.  Gargan,  10  App.  Div.  527,  76  State  Rep  74  42 
N.  Y.  Supp.  74. 
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by  the  debtor  by  submitting,  without  objection,  to  an  examina- 
tion and  to  the  appointment  of  a  receiver.1"  So  where  the 
transcript  of  a  judgment  of  a  justice  is  not  filed  until  after  an 
action  thereon  is  barred  by  limitations,  an  execution  issued  out 
of  the  county  court  will  not  support  the  proceedings.14"' 

Judgment  rendered  on  appearance  or  personal  service. 

A  judgment  will  not  support  supplementary  proceedings  un- 
less the  judgment  was  rendered  on  the  judgment  debtor's  ap- 
pearance, or  on  personal  service  of  the  summons  on  him,  or  on 
substituted  service  of  the  summons  as  provided  for  in  section 
436  of  the  Code.146  This  requirement  is  jurisdictional,147  but 
is,  of  course,  inapplicable  where  the  judgment  on  which  the 
proceedings  are  founded  is  against  the  plaintiff  in  the  original 
action. 14S  It  was  held  in  1896  that  substituted  service  does 
not  suffice,149  but  in  1897  the  Code  was  amended  so  as  to  make 
such  service  sufficient.  The  word  "appearance"  as  used  in 
this  section  means  a  voluntary  submission  to  the  jurisdiction 
in  whatever  form  manifested,  and  not  the  mere  narrow  and 
technical  meaning  indicated  in  section  421  of  the  Code.130  Thus, 
supplementary  proceedings  may  be  based  on  a  summary  judg- 
ment entered  on  a  forfeited  recognizance  in  New  York  city, 
though  there  is  no  actual  appearance.151 

Amount.     The  judgment  must  be  for  a  sum  not  less  than 

twenty-five  dollars.152     Under  the  old  Code  the  provision  in  re- 

"4  Glover  v.  Gargan,  10  App.  Div.  527,  42  N.  Y.  Supp.  74. 
us  Davidson  v.  Horn,  47  Hun,  51.     Contra,  Rose  v.  Henry,  37  Hun, 
397. 

146  Code  Civ.  Proc.  §  2458.  Personal  service  is  not  necessary  where 
there  has  been  an  appearance.     Diossy  v.  West,  8  Daly,  298. 

147  Hildreth  v.    Seeback,  18   Misc.   387,  41  N.   Y.   Supp.   653. 

us  Bean  v.  Tonnele,  1  Civ.  Proc.  R.  (McCarty)  33;  Davis  v.  Jones, 
8  Civ.  Proc.  R.   (Browne)    43. 

no  Hildreth  v.  Seeback,  18  Misc.  387,  75  State  Rep.  1040,  41  N.  Y. 
Supp.  653. 

150,  151  People  v.  Cowan,  146  N.  Y.  348. 

*52  Code  Civ.  Proc.  §  2458.  Prior  to  1881,  a  judgment  for  $25  or 
more,  "exclusive  of  costs,"  was  required,  and  this  rule  is  held  to  still 
exist  where  a  transcript  of  a  judgment  of  a  lower  clerk  is  filed  in 
the  county  clerk's  office.     So  held  as  to  judgment  of  municipal  court 
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lation  to  the  amount  of  the  judgment  was  limited  to  cases 
where  the  judgment  was  recovered  in  a  justice's  court  and  a 
transcript  filed  with  the  county  clerk. 

Justice  of  the  peace  judgment.  Supplementary  pro- 
ceedings may  be  maintained  on  a  justice's  judgment  which  has 
been  docketed  so  as  to  become  a  judgment  of  the  county 
court.153 

Judgment  of  United  States  court.  Supplementary  pro- 
ceedings may  be  instituted  on  a  federal  judgment,  rendered  by 
a  court  sitting  in  this  state,  on  an  order  of  a  federal  judge.154 
But  a  federal  judgment,  though  docketed  with  the  county  clerk, 
does  not  authorize  supplementary  proceedings  in  a  state 
court.155 

Judgment  of  appellate  court.  A  judgment  of  the  appel- 
late division  reversing  a  judgment  of  the  county  court  which 
affirmed  a  justice's  judgment  may  be  filed  in  the  office  of  the 
county  clerk  so  as  to  become  the  basis  of  supplementary  pro- 
ceedings in  the  county  court.156 

§  2342.     Order. 

No  reason  is  apparent  why  an  order  for  the  payment  of 
money,  where  enforcible  by  execution,  cannot  be  the  basis  of 
supplementary  proceedings.157  It  has  been  held  that  supple- 
mentary proceedings  may  be  based  on  an  order  directing  pay- 
ment by  the  purchaser  at  a.  judicial  sale  of  the  damage  result- 
ing from  the  refusal  of  such  purchaser  to  complete  his  pur- 
chase.158 So  an  order  for  motion  costs  may  be  enforced  by 
supplementary  proceedings.159 

of  Rochester  (Mason  v.  Hackett,  35  Hun,  238)  or  Syracuse.  Andrews 
v.  Mastin,  22  Misc.  263,  49  N.  Y.  Supp.  1118. 

133  Conway  v.  Hitchins,  9  Barb.  378.  See,  also,  Candee  v.  Gundels- 
heimer,  8  Abb.  Pr.  435,  17  How.  Pr.  434.  Transcript  and  docket  must 
correspond  as  to  names.     Simpkins  v.  Page,  1  Code    R.  107. 

i"  Ex  Parte  Body,  105  U.   S.  647. 

155  Tompkins  v.  Purcell,  12  Hun,  662. 

i5o  Short  v.  Scutt,  91  State  Rep.  393,  57  N.  Y.  Supp.  393. 

157  See  Weber  v.  Weber,  93  App.  Div.  149,  87  N.  Y.  Supp.  519. 

issLydecker  v.   Smith,  44  Hun,  454,  9   State  Rep.  50. 

153  Matter  of  Sirrett,  25  Misc.  89,  54  N.  Y.  Supp.  666. 
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ART.   IV.      ISSUANCE    AND    RETURN    OF    EXECUTION. 

§  2343.     Condition  precedent. 

The  issuance  of  an  execution  is  a  condition  precedent  to  sup- 
plementary proceedings,  although  it  is  not  always  necessary 
that  the  execution  be  returned  before  supplementary  proceed- 
ings are  instituted.  The  Code  has  provided  for  three  distinct 
remedies,  each  of  which  is  spoken  of  as  a  supplementary  pro- 
ceeding. The  first  two  consist  of  an  order  or  warrant  against 
the  judgment  debtor  while  the  third  is  an  order  against  a  per- 
son who  has  property  of,  or  is  indebted  to,  the  judgment  debtor. 
But  in  each  case,  an  execution  must  be  "issued"100  against  a 
judgment  debtor  though  it  need  not  be  "returned"  unless  the 
order  or  warrant  is  against  the  judgment  debtor,  in  pursuance 
of  subdivision  one  of  section  2432  (the  first  remedy)  of  the 
Code.  The  execution  must  be  issued  out  of  a  court  of  record 
and  the  Code  provides  as  to  what  county  the  execution  must 
be  issued  to. 

§  2344.     Sufficiency  and  validity  of  execution. 

A  void  execution  will  not  support  the  proceedings  but  a  void- 
able execution  is  sufficient  unless  set  aside  on  a  direct  motion. 
The  execution  must  have  been  properly  issued  out  of  a  court 
of  record.  Thus,  the  proceedings  cannot  be  based  on  an  exe- 
cution issued  fifteen  years  before  and  a  recent  execution  issued 
without  leave  of  court,101  but,  it  would  seem,  an  order  in  sup- 
plementary proceedings  will  not  be  vacated  merely  because  the 
execution  was  not  issued  within  five  years  and  no  leave  was 
afterwards  [riven.102  So  failure  to  have  an  execution  subscribed 
does  not  deprive  the  court  of  jurisdiction  to  entertain  the  pro- 

iso  An  execution  is  "issued"  when  it  is  placed  in  the  hands  of  a 
proper  officer   to   be  executed. 

ici  Belknap  v.   Hasbrouck,  13   Abb.  Pr.   418,  note. 

ic2  United  States  Land  &  Emig.  Co.  v.  Pike,  2  Month.  Law.  Bui.  31; 
Lynch  v.  Tomlinsor.  N.  Y.  Daily  Reg.,  Oct.  30,  1883.  See,  also,  Unior 
Bank  of  Troy  v.  Sargeant,  53  Barb.  422,  35  How.  Pr.  87.  Contra,  Ault- 
man  &  Taylor  Co.  v.  Syme,  87  Hun,  295,  68  State  Rep.  311,  34  N.  Y. 
Supp.  379;  but  see  Id.,  163  N.  Y.  54,  65. 
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ceedings.163  But  an  execution  against  property  in  the  bands 
of  a  trustee  which  does  not  substantially  require  a  sheriff  to 
satisfy  the  judgment  out  of  that  property,  as  required  by  sec- 
tion 1371  of  the  Code,  is  not  sufficient  on  which  to  base  the  pro- 
ceedings.104 And  supplementary  proceedings  on  a  justice's 
judgment  recovered  in  another  county  must  he  based  on  an  ex- 
ecution issued  by  the  county  clerk  and  not  out  of  the  county 
court.103 

§  2345.     County  to  which  execution  must  be  issued. 

Supplementary  proceedings  cannot  be  instituted  until  an  ex- 
ecution has  been  issued  out  of  a  court  of  record  ;  and,  cither, 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor 
has,  at  the  time  of  the  commencement  of  the  special  proceed- 
ing, a  place  for  the  regular  transaction  of  business  in  per- 
son ;  or, 

2.  If  the  judgment  debtor  is  then  ;i  resident  of  the  state,  to 
the  sheriff  of  the  county  where  lie  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  1<>  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed,  unless  tin1  execution 
was  issued  out  of  a  court  other  than  thai  in  which  the  judgment 
was  rendered,  and,  in  that  case,  to  the  sheriff'  of  the  county 
where  the  transcript  of  the  judgment  is  filed."'''' 

It  will  be  observed  that  under  subdivision  one  the  residence 
of  the  debtor  is  immaterial  while  subdivision  two  applies  only 
where  the  debtor  is  a  resident  of  the  state  and  subdivision  three 
applies  only  where  the  debtor  is  a  nonresident.  Furthermore, 
the  provisions  are  in  the  alternative.  Thus,  if  the  debtor  is  a 
resident  the  execution  may  be  issued  either  to  his  residence 
"or"  his  place  of  business. 

County  where  debtor  has  place  of  business.  The  execu- 
tion may  be  issued  to  the  county  in  which  the  debtor  has  "a 

iss  Bareither  v.  Brosche.  13  N.  Y.  Supp.  561,  19  Civ.  Proc.  R. 
(Browne)    446. 

164  Felt  v.  Dorr,  29  Hun,  14. 

lesMerritt  v.  Judd,  18  Civ.  Proc.  R.  (Browne)  159,  9  N.  Y.  Supp. 
491. 

lee  Code  Civ.  Proc.   §  2458. 
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place  for  the  regular  transaction  of  business  in  person."1"7 
Tin'  place  of  business  need  not  be  the  debtor's  principal  place 
of  business.1""  but  must  be  a  regular  place  of  business  where 
the  judgment  debtor  transacts  business  in  person.169  A  school 
teacher,  residing  in  another  county,  but  teaching  in  tin-  public- 
schools  in  tin-  <-ity  of  New  York,  1ms  a  place  <>l*  business  there- 
in.170 So  an  agent  has  a  place  of  business  where  In-  has  desk 
room:171  though  it  has  been  held  that  ;i  weigher  attached  to  a 
custom  house  has  no1  ;i  place  "1  business  merely  because  be  has 
desk  room,  where  be  receives  orders  and  communications,  where 
his  general  <lnties  are  performed  on  the  docks.172 

County  of  residence.     It   is  sufficient,  if  the  judgmenl 

debtor  is  ;i  resident  of  the  state  ;it  the  time  <>f  the  commence- 
ment <>t"  the  pr edings,  that   an  execution   be  issued  t<>  the 

sheriff  of  the  county  where  he  resides.173  This  county  of  resi- 
dence to  which  an  execution  is  issued  is  not  necessarily  his 
domicile  or  his  permanent  residence  but  may  be  ;i  mere  tempo- 
rary residence  such  as  ;i  summer  residence.174  So  hired  lodg- 
ings, occupied  (Vom  time  t<>  time,  constitute  ;i  residence.175 

£  2346.     Return  of  execution. 

It  is  only  when  the  creditor  seeks  an  order  for  the  exami- 
nation, or  ;i  warrant  of  arrest,  of  the  judgmenl  debtor  him- 
self, onder  subdivision  one  ,,f  section  2432  of  the  ('ode.  that 
a  return  of  the  execution  wholly  or  partly  unsatisfied  is  a  con- 
dition precedent  to  the  granting  of  the  order  or  warrant.     In 

I'rior    to    1881,    the    words    "an    office"    were    used    instead   of   "a 
place." 

»8  McEwan  v.   Bursas.   15   Abb.    Pr.    473,   25  How.   Pr.  92. 
Brown  v.   Gump,  .r)9  How.  Pr.   507. 

"0  Burke  v.  Burke,  :'7  Misc.  684,  58  X.  Y.  Supp.  676. 

i"i  Batcheldor  v.  Nugent,  24  N.  Y.  Supp.  828,  23  Civ.  Proc.  R. 
(Browne  i    178. 

1-2  Belknap  v.  Hasbrouck,  13  Abb.  Pr.   418.  note. 

!"•■»  See  Bingham  v.  Disbrow.  14  Abb.  Pr.  251,  37  Barb.  24;  Jesup  v. 
Jones.  32  How.  Pr.  191;  Franey  v.  Smith,  88  Hun.  215,  68  State  Rep. 
714,  34  N.  Y.  Sunp.  7S 

"4 Matter   of  Rowland.  21  App.  Div.    172.  47  N.  Y.   Supp.  493. 

'"■Rose  v.  Durant.  87  App.  Div.  240.  84  N.  Y.  Supp.  276. 
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other  words,  a  creditor  cannot  proceed  under  the  subdivision 
until  he  has  exhausted  his  remedy  at  law.  And  where  the  exe- 
cution has  not  been  returned  unsatisfied  in  whole  or  in  part, 
before  proceeding  under  this  subdivision,  there  is  no  jurisdic- 
tion and  hence  no  waiver  by  an  appearance  and  submission  to 
an  examination.176  But  the  fact  that  the  return  was  not  filed 
until  two  hours  after  the  order  for  examination  was  made  may 
be  disregarded  or  cured  by  amendment.177 

When  remedy  by  execution  is  exhausted.     Inasmuch 

as  an  exhaustion  of  the  remedy  by  execution  is  a  condition  pre- 
cedent to  an  order  for  examination  under  subdivision  one,  it 
becomes  necessary  to  consider  what  is  a  sufficient  return  partly 
unsatisfied  or  nulla  bona  to  be  a  basis  for  this  proceeding.  A 
return  of  an  execution  unsatisfied  is  sufficient  though  there  is  a 
second  outstanding  execution  which  has  not  been  returned.178 
It  is  immaterial  that  a  return  was  made  before  the  expiration 
of  sixty  days,179  though  pursuant  to  a  request  by  the  judgment 
creditor's  attorney,  where  it  was  apparent  that  no  property 
could  be  found.180  But  the  rule  is  otherwise  where  there  is  no 
real  attempt  to  effect  a  levy  and  the  premature  return  is  the 
result  of  the  judgment  creditor's  fraud  or  collusion  with  the 
sheriff.181  If  the  execution  is  returned  only  partly  satisfied  or 
nulla  bona,  the  debtor  or  a  third  person  cannot  go  behind  the 
return  to  show  the  existence  of  property  subject  to  execution, 
except  by  a  direct  motion  in  the  action  to  set  the  return  aside.182 

ire  Jennings  v.  Lancaster,  15  Misc.  444,  72  State  Rep.  667,  37  N.  Y. 
Supp.  196. 

itt  Jones  v.  Porter,  6  How.  Pr.  286. 

its  Owen  v.  Dupignac,  9  Abb.  Pr.  180,  17  How.  Pr.  512. 

iToHigb  Rock  Knitting  Co.  v.  Bronner,  18  Misc.  631,  77  State  Rep. 
684,  43  N.  Y.  Supp.  684. 

iso  Hart  v.  Stearns,  4  Wkly.  Dig.  540;  Sperling  v.  Levy,  10  Abb. 
Pr.  426,  1  Daly,  95. 

isi  Ritterband  v.  Maryatt,  12  N.  Y.  Leg.  Obs.  158;  Pudney  v.  Grif- 
fiths, 6  Abb.  Pr.  211,  15  How.  Pr.  410;  Nagle  v.  James,  7  Abb.  Pr.  234; 
Spencer  v.  Cuyler,  17  How.  Pr.  157,  9  Abb.  Pr.  382. 

i"-  Kenton  v.  Flagg,  24  How.  Pr.  499;  Methodist  Book  Concern  & 
Co.  v.  Hudson,  1  How.  Pr.  (N.  S.)  517;  Stoors  v.  Kelsey,  2  Paige,  418. 
However,  a  return  nulla  bona  is  not  conclusive  on  the  judge  when  the 
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The  application  cannot  be  defeated  by  an  affidavit  by  the  judg- 
ment debtor  that  he  has  real  estate  subject  to  levy  on  execution, 
where  the  execution  has  been  returned  unsatisfied  and  there  is 
no  showing  of  fraud  or  collusion  between  the  judgment  cred- 
itor and  the  sheriff.183  In  an  action  against  persons  jointly  lia- 
ble on  contract,  where  summons  is  served  on  only  a  part,  an 
execution  issued  against  the  joint  property  of  all  the  defend- 
ants, and  returned  unsatisfied,  is  a  sufficient  exhaustion  of  the 
remedy  at  law.1"4 

ART.  V.     PROCEDURE     TO     PROCURE     ORDER     FOR     EXAMINA- 
TION. 

§  2347.     Notice  of  proceedings. 

Supplementary  proceedings  are  usually  instituted  without  no- 
tice. Notice  is  not  necessary  though  the  better  practice  is  to 
give  notice.185  The  order  for  a  second  examination  may  be 
granted  ex  parte.180  The  judge  may  require  such  notice  as  he 
deems  just,  or  the  order  may  be  granted  and  the  proceedings 
conducted  without  notice,  to  the  judgment  debtor,  where  a 
third  person  order  is  sought.1"7 

§  2348.     General  rules  as  to  affidavits. 

Whether  the  proceeding  is  to  examine  the  judgment  debtor 
after  the  return  of  the  execution,  or  before  the  return,  or  to 
examine  a  third  person  either  before  or  after  a  return,  there 
are  certain  rules  applicable  to  the  affidavit  which  apply  with- 
out regard  to  the  nature  of  the  proceeding,  and  these  will  now 
be  stated. 

record  shows  it  to  be  false.  Moyer  v.  Moyer,  7  App.  Div.  523,  40  N. 
Y.  Supp.   258. 

183  Eleventh  Ward  Bank  v.  Heather,  22  Misc.  87,  48  N.  Y.  Supp.  449, 
5  Ann.  Cas.  80.  Showing  of  fraud  or  collusion  is  a  good  defense. 
Spencer  v.  Cuyler,  17  How.  Pr.  157. 

184  Perkins  v.  Kendall,  3  Civ.  Proc.  R.  (Browne)  240;  Produce  Bank 
v.  Morton,  67   N.  Y.  199. 

iss  Todd  v.  Crooke,  6  Super.  Ct.  (4  Sandf.)  694;  Hulsaver  v.  Wiles, 
11   How.   Pr.   446,   449. 

iseGoodall    v.   Demarest,   2  Hilt.    534. 
187  See  post,  §  2355. 
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Necessity.     Under  the  old  Code  it  was  held  that  an  affi- 


davit was  not  necessary,188  but  under  the  present  Code- an  "af- 
fidavit or  other  competent  written  evidence"  is  necessary.189 

Who  may  make.     The  affidavit  may  be  made  by  the 

owner  of  the  judgment,  or  his  attorney,  or  his  agent  in  charge 
of  the  collection  of  the  judgment,100  but  if  the  affidavit  is  made 
by  one  other  than  the  original  judgment  creditor,  it  should 
show  his  right  to  proceed  on  the  judgment.101 

Title.     The  affidavit  is  not  entitled  as  in  an  action  but 

as  in  a  special  proceeding.  A  defective  title  is  not  fatal.192 
Thus,  error  in  entitling  the  papers  "in  justice's  court,"  where 
a  transcript  of  the  judgment  is  filed  with  the  county  clerk,  does 
not  render  the  proceedings  void.193 

Information  and  belief.     The  general  rule  applicable  to 

all  affidavits  that  if  the  facts  are  stated  on  information  and 
belief  the  sources  of  information  or  the  grounds  of  belief  must 
be  stated,101  applies.195  And  an  attorney  should  not  make  the 
affidavit  on  information  furnished  by  his  client.196 

Showing  authority  of  deponent.     As  already  stated,  the 

affidavit,  if  made  by  one  other  than  the  original  judgment  cred- 
itor, must  show  that  the  person  making  the  affidavit  is  author- 
ized so  to  do.107  If  made  by  an  assignee  of  the  judgment,  it 
should  show  the  assignment.108     If  made  by  a  personal  repre- 

4 

iss  Scott  v.  Durfee,  59  Barb.  390,  note;  Collier  v.  De  Revere,  7  Hun. 
61. 

189  Code  Civ.  Proc.   §§   2435,   2436,  2441. 

mo  Conway  v.  Hitchins,  9  Barb.  378,  383.  See,  also,  Brown  v.  Walker, 
28  State  Repi  36,  8  N.  Y.  Supp.  59. 

ioi  So  held  where  affidavit  was  made  by  assignee  of  judgment. 
Frederick  v.  Decker,  18  How.  Pr.  96. 

102  Lynch  v.  Riley,  22  Wkly.  Dig.  357;  People  v.  Oliver,  66  Barb.  570. 
General  rules  as  to  title  of  affidavits,  see  vol.  1,  p.  536. 

193  People  v.  Oliver,  66  Barb.  570. 

194  Volume  1,  p.  541. 

losManken  v.  Pape,  65  How.  Pr.  453.  See,  also,  post,  §§  2349,  2363, 
2370. 

iseKlinke  v.   Levey,  N.  Y.  Daily  Reg.,  Aug.  22,  1883. 

io7  Brown  v.  Walker,  28  State  Rep.  36,  8  N.  Y.  Supp.  59. 

198  Lindsay  v.  Sherman,  5  How.  Pr.  308,  Code  R.  (N.  S.)  25.  Com- 
pare Hough  v.  Kohlin,  Code  R.    (N.  S.)   232. 
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sentative  of  the  judgment  creditor,  it  should  show  the  death, 
the  appointment,  etc.  If  made  by  an  agent,  it  should  state  the 
nature  of  his  agency,199  except  that  if  it  is  made  by  the  attor- 
ney of  the  judgment  creditor  it  need  not  show  his  authority  to 
act  further  than  by  stating  that  he  is  such  attorney,200  though 
the  affidavit  on  which  supplementary  proceedings  are  instituted 
by  the  attorney  for  the  judgment  creditor  to  enforce  his  lien 
for  costs  must  show  the  status  of  the  attorney.-"1 

Statements  as  to  judgment.     The  affidavit  must  truly 

describe  the  judgment  which  is  the  basis  of  the  proceeding,202 
and  if  the  judgment  docketed  is  not  a  correct  copy  of  the  judg- 
ment rendered,  in  so  far  as  the  names  of  the  parties  are  con- 
cerned, no  amendment  can  be  allowed  nor  can  the  objection  be 
waived  by  the  party  since  it  goes  to  the-  jurisdiction  of  the 
judge  granting  the  order.203  The  affidavit  must  state  that  the 
judgment  has  been  docketed  before  the  issuance  of  the  exe- 
cution,204 and  name  the  court  which  rendered  the  judgment,205 
and  state  in  whose  favor  the  judgment  was  rendered  :-"';  but  it 
need  not  state  that  the  court  rendering  judgment  is  a  court  of 
record,207  nor  state  that  the  judgment  was  docketed  in  the 
county  of  the  venue  where  it  is  stated  that  a  transcript  was  duly 
filed  and  docketed  in  another  county. -"*  The  amount  of  the 
judgment  should  also  be  stated.  If  based  on  the  transcript  of  a 
justice's  judgment,  the  affidavit  must  set  forth  the  filing  of  a 
transcript  in  the  county  clerk's  office,209  though  a  failure  to  so 
state  may  be  remedied  by  amendment.210  Except  where  the 
judgment  was  in  favor  of  defendant,  the  affidavit  must  state 

193  Hawes  v.  Barr,  30  Super.  Ct.  (7  Rob.)   452. 

200  Miller  v.  Adams,  52  N.  Y.  409. 

201  Russell  v.  Somerville,  4  Month.  Law  Bui.  3. 
202,  203  Kennedy  v.  Weed,  10  Abb.  Pr.  62. 

204  Merely  stating  that  judgment  roll  was  filed  is  insufficient.    Hawes 
v.  Barr,  30  Super.  Ct.    (7  Rob.)    452. 

205  Webster  v.  Sawens,  3  How.  Pr.   (N.  S.)    320;  Kress  v.  Morehead. 
8  State  Rep.  858,  26  Wkly.  Dig.  410. 

206  Kress  v.  Morehead,  8  State  Rep.  858,  26  Wkly.  Dig.  410. 

207  Sayer  v.  MacDonald,  2  How.  Pr.   (N.  S.)   119. 

2os  Ludlow' v.  Mead,  21  State  Rep.  435,  3  N.  Y.  Supp.  321. 

203  People  v.  Oliver,  66  Barb.  570. 

*io  Kennedy  v.  Thorp,  3  Abb.  Pr.  (N.  S.)   131,  2  Daly,  258. 

N.  Y.  Prac— 206. 
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that  the  judgment  was  rendered  on  defendant's  appearance  or 
personal  or  substituted  service  of  summons  on  him,  though  it 
is  not  necessary  to  so  state  where  such  facts  appear  in  the  judg- 
ment roll,  referred  to  in  the  affidavit.211  It  is  not  necessary  to 
state  facts  to  show  that  the  court  rendering  the  judgment  had 
jurisdiction,212  notwithstanding  the  judgment  was  rendered  by 
a  court  of  special  jurisdiction.213 

Statements  as  to  execution.     The  affidavit  must  show 

that  the  execution  issued  was  one  against  property,214  and  that 
the  execution  was  issued  within  five  years,  or  if  after  such  time, 
that  leave  of  court  was  obtained,215  and  that  the  execution  was 
issued  to  the  proper  county,210  and  that  the  execution  was  is- 
sued out  of  a  court  of  record  ;217  but  an  allegation  stating  that 
judgment  was  recovered  in  the  supreme  court  and  that  execu- 
tion was  duly  issued  on  said  judgment,  sufficiently  shows  that 
the  execution  was  issued  out  of  a  court  of  record.218  Where 
the  affidavit  states  that  the  transcript  was  filed  and  docketed 
in  the  county  clerk's  office  on  a  certain  day,  and  that  the  same 
day  an  execution  was  "duly  issued"  it  will  be  presumed,  in 
support  of  the  affidavit,  as  against  a  motion  to  vacate,  that  the 
execution  was  issued  after  the  filing  of  the  transcript.219  How- 
ever, if  facts  relating  to  the  issuance  of  the  execution  which 
are  omitted  from  the  affidavit  are  shown  by  the  judgment  roll, 
the  order  will  not  be  vacated.220 

211  Sayer  v.  MacDonald,  2  How.  Pr.   (N.  S.)  119. 
2i2,  213  Conway  v.  Hitchins,  9  Barb.  378,  382. 

214  People  v.  Hulburt,  5  How.  Pr.  446,  9  N.  Y.  Leg.  Obs.  245,  Code  R. 
(N.  S.)   75. 

215  Hutson  v.  Weld,  38  Hun,  142. 

216  Schenck  v.  Irwin,  60  Hun,  361,  38  State  Rep.  603,  21  Civ.  Proc.  R. 
(Browne)  96,  15  N.  Y.  Supp.  55.  Alternative  statement  that  execution 
was  issued  to  county  of  residence  "or"  county  where  "he  has  a  place  of 
business  is  insufficient.  Leonard  v.  Bowman,  40  State  Rep.  135,  21  Civ. 
Proc.  R.  (Browne)  237,  15  N.  Y.  Supp.  822;  Zelie  v.  Vroman,  22  Misc. 
486,  50  N.  Y.  Supp.  836.  So  allegation  that  execution  was  issued  to 
county  where  the  debtor  or  his  agent  has  a  place  of  business  is  bad. 
Bank  of  Port  Jefferson  v.  Darling,  102  App.  Div.  431. 

217  Joyce  v.  Spafard,  9  Civ.  Proc.  R.  (Browne)  342;  Webster  v.  Saw- 
ens,  3  How.  Pr.  (N.  S.)   320. 

2i8,  2i9  Webster  v.  Sawens,  3  How.  Pr.   (N.   S.)    320. 

220  Binghamton  Trust  Co.  v.  Grant,  65  App  Div.  178,72  N.Y.  Supp.  580. 
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Statement  as  to  residence.     The  affidavit  must  state  the 


residence  of  the  judgment  debtor  at  the  time  the  proceedings 
were  instituted.221  If  the  debtor  is  a  resident,  it  is  sufficient  to 
allege  either  that  he  resides,  or  that  he  has  a  regular  place  of 
business  for  the  transaction  of  business  in  person,  within  the 
county  to  which  execution  was  issued;222  but  such  statement 
should  not  follow  the  alternative  wording  of  the  statute  that 
he  is  a  resident  or  has  a  place  of  business  within  the  county  ;223 
though  if  the  judgment  debtor  both  reside  and  have  a  place 
of  business  in  the  county  to  which  the  execution  was  issued, 
that  fact  may  be  properly  alleged  in  the  conjunctive.224 

Statement  as  to  previous  applications.  An  ex  parte  ap- 
plication must  contain  a  statement  as  to  whether  any  previous 
application  has  been  made  and  the  details  thereof.225 

§  2349.     Affidavit  for  examination  of  judgment  debtor  after 
return. 

In  addition  to  the  facts  already  set  forth  which  must  be  in- 
cluded in  all  affidavits  used  to  institute  supplementary  proceed- 
ings, it  is  necessary,  in  an  affidavit  for  the  examination  of  the 
debtor  after  execution  returned,  to  show  that  within  ten  years 
an  execution  against  the  property  of  the  judgment  debtor  has 
been  returned  wholly  or  partly  unsatisfied.  It  is  customary  to 
state  in  the  affidavit  that  "the  said  sheriff  has  returned  said 
execution  wholly  (or  'partly')  unsatisfied  and  that  the  said 
judgment  remains  wholly  (or  'partly')  unpaid,"  though  it  has 
been  held  that  an  affidavit  made  on  the  return  of  an  execution, 
partly  unsatisfied,  should  specify  the  amount  remaining  un- 

2-'i  Matter  of  Gagnon,  32  App.  Div.  22,  52  N.  Y.  Supp.  309.  The  re- 
quirement is  jurisdictional.  Schenck  v.  Irwin,  60  Hun,  361,  15  N.  Y. 
Supp.  55;  Lawyers'  Title  Ins.  Co.  v.  Stanton,  84  N.  Y.  Supp.  468. 

222  Kellogg  v.  Freeman,  2  City  Ct.  R.  147. 

223  id.;  Arnot  v.  Wright,  55  Hun,  561,  29  State  Rep.  425,  9  N.  Y. 
Supp.  15. 

224  Arnot  v.  Wright,  55  Hun,  561,  29  State  Rep.  425,  9  N.  Y.  Supp.  15. 

225  Rule  25  of  the  General  Rules  of  Practice;  Bean  v.  Tonnelle,  24 
Hun,  353,  1  Civ.  Proc.  R.  TMcCarty)  33.  Contra,  Schanck  v.  Conover, 
56  How.  Pr.  437;  Sayer  v.  MacDonald,  2  How.  Pr.  (N.  S.)  119.  The  last 
two  decisions  were  rendered  before  the  amendment  of  rule  25. 
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paid,220  but  omission  to  so  state  is  not  a  jurisdictional  defect.227 
The  affidavit  need  not  state  that  defendant  has  property.228 

Form  of  affidavit. 

[Title  of  court.] 

In  the  matter  of  the  proceedings  supplementary  to  execution  upon 

the  judgment  in  the  action  entitled  ,  plaintiff,   against  , 

defendant. 

[Venue.] 

A.  X.,  being  duly  sworn,  says: 

I.  That  he  is . 

II.  That  on  the day  of ,  190—,  a  judgment  was  rendered 

in  the  above-entitled  action  by  the  court  of  the  state  of  New 

York,  in  favor  of ■  against ,  for dollars.  _ 

III.  That  the  judgment  roll   thereon   was   filed  in  the  office  of   the 

county   clerk  of  the  comity  of  ,  on   the  day   of  • — , 

190 — ,  and   said  judgment  was   duly  docketed   on  said  day  of 

,    190 — ,    in    the   office   of    the    county   clerk    of    the    county    of 


IV.  [If  judgment  for  plaintiff,  add:]  That  said  judgment  was  ren- 
dered on  the  said  judgment  debtor's  personal  appearance  (or  "on  the 
personal  service  of  summons,  on  judgment  debtor,"  or  "on  a  substi- 
tuted service  of  summons  on  the  judgment  debtor  as  provided  for  by 
section  436  of  the  Code"). 

V.  That  said  judgment  is  now  owned  by  this  deponent.  [If  title 
has  accrued  by  assignment  or  death  of  creditor,  state  facts.  If  affi- 
davit is  made  by  one  other  than  the  judgment  creditor  or  his  attorney 
state  facts  showing  authority  to  make  affidavit.] 

VI.  That  thereafter  an  execution  was  duly  issued  on  said  judgment 

out  of  said  court,  which   is  a  court  of  record,  on  the  day  of 

,   190 — ,   against  the  property  of  said  ,   to   the  sheriff  of 

the  county  of  ,  where  the  said  resided  (or  "had  a  reg- 
ular place  for  the  transaction  of  business  in  person")  at  the  time  of 
the  commencement  of  this  proceeding.^0 

VII.  That  said  execution  has  been  returned  by  said   sheriff  wholly 

22c,  22-  Douglass  v.  Mainzer,  40  Hun,  75. 

22s  Hough  v.  Kohlin,  Code  R.  (N.  S.)  232;  Anon.,  5  Super.  Ct.  (3 
Sandf.)  725,  Code  R.  (N.  S.)  113;  Hatch  v.  Weyburn,  8  How.  Pr.  163. 

229  if  judgment  was  rendered  by  justice  state  facts  as  to  filing  of 
transcript. 

230  if  the  debtor  is  a  nonresident  that  fact  should  be  stated  and  in- 
stead of  the  last  clause  there  should  be  substituted  "where  the  judgment 
roll  was  filed"  or  "where  the  transcript  of  the  judgment  is  filed." 
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unsatisfied  and  that  the  said  judgment  remains  wholly  unpaid.  [If 
execution  was  returned  partially  satisfied,  so  state  and  specify  the 
amount  remaining  unpaid  on  the  judgment.] 

VIII.  That  no  previous  application  has  been  made  for  this  order. 

[Jurat.]  [Signature.] 

§  2349a.  Affidavit  for  examination  of  judgment  debtor  before 
return. 
If  supplementary  proceedings  are  instituted  and  an  ex- 
amination of  the  judgment  debtor  is  desired  before  the  return 
of  the  execution,  proof  must  be  made,  in  addition  to  the  facts 
already  set  forth  as  necessary  in  all  affidavits  for  an  examina- 
tion in  supplementary  proceedings,  by  affidavit  or  other  com- 
petent -written  evidence,  that  the  judgment  debtor  has  property 
which  he  has  unjustly  refused  to  apply  toward  the  satisfaction 
of  the  judgment.231  The  affidavit  should  show  that  a  demand 
has  been  made  on  the  debtor  to  apply  his  property  on  the  debt 
and  that  he  has  refused.232  Facts  must  be  stated  to  show  an 
unjust  refusal  to  apply  property.2-  but  an  affidavit  following 
the  words  of  the  statute  is  not  so  defective  as  to  preclude  proof 
of  the  omitted  facts  on  a  motion  to  set  aside  the  order.234  It 
seems  that  the  order  for  examination  may  be  successfully  op- 
posed on  the  ground  that  the  property  defendant  refused  to 
apply  on  the  judgment  was  subject  to  levy  and  sale  on  execu- 
tion.235 

Form   of  affidavit. 

[Same  as  preceding  affidavit  down  to  VII.] 

VII.  That  said  execution  has  not  been  returned  by  said  sheriff  and 
said  judgment  is  wholly  unsatisfied. 

VIII.  That  said  judgment  debtor,  ,  has  property  consisting  of 

,  which  he  unjustly  refuses  to  apply  to  the  satisfaction  of  the 

judgment;   that  on  the  day  of  ,  190 — ,  and  after  the  is- 

23i  Code  Civ.  Proc.  §  2436. 

232Hutson  v.  Weld,  38  Hun,  142;   Levy  v.  Beacham.  64  Hun.  62,  46 
State  Rep.  51,  18  N.  Y.  Supp.  748. 

233  Matter  of  First  Nat.  Bank  of  Albany,  52  App.  Div.  601,  65  N.  Y. 
Supp.  439. 

234  First  Nat.  Bank  of  Rome  v.  Wilson,  13  Hun,  232. 

235  Kreiser  v.  Kitaoka,  36  Misc.   174,  73   N.  Y.   Supp.  164,  and  cases 
cited. 
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suance   of    the    said    execution,    a    demand    was    made    by   ,    on 

said  judgment  debtor,  to  apply  his  said  property  to  the  satisfaction 
of  said  judgment,  but  he  has  neglected  and  refuses  so  to  do. 

IX.  That  no  previous  application  has  been  made  for  this   order. 

[Jurat.]  [Signature.] 

§  2349b.     Affidavit  for  examination  of  third  person. 

Where  the  examination  of  a  third  person  or  a  corporation  is 
sought,  on  the  ground  that  he  or  it  is  indebted  to  the  judgment 
debtor  or  has  in  possession  personal  property  belonging  to  the 
judgment  debtor  it  is  necessary,  in  addition  to  the  requirements 
already  laid  down  as  applicable  to  all  affidavits,  that  proof  be 
made  by  affidavit  or  other  competent  written  evidence,  that  such 
person  or  corporation  has  personal  property  of  the  judgment 
debtor,  exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a 
sum  exceeding  ten  dollars.23'3  Formerly  it  was  not  necessary  to 
state  that  the  value  of  the  property  exceeds  ten  dollars,  but  such 
limitation  applied  only  to  an  indebtedness.237  An  affidavit  in  the 
alternative  that  such  person  or  corporation  has  personal  prop- 
erty of  the  judgment  debtor  exceeding  ten  dollars  in  value 
"or"  is  indebted  to  him  in  a  sum  exceeding  ten  dollars  is  in- 
sufficient.238 It  is  not  necessary  to  allege  that  execution  has 
been  returned  unsatisfied,239  but  it  must  be  alleged  either  that 
the  execution  has  been  returned  wholly  or  partly  satisfied  or 
that  it  has  not  been  returned.240  If  the  affidavit  is  made  before 
the  return  of  execution,  it  need  not,  it  seems,  show  a  demand 
for  payment  or  delivery  of  possession.241  Though  there  are 
cases,242  principally  based  on  dicta  of  the  court  of  appeals,243 
holding  that  an  affidavit  for  a  third  person  order  is  sufficient 

23c  Code  Civ.  Proc.  §  2441. 

237  Brett  v.  Browne,  1  Abb.  Pr.  (N.  S.)  155. 

23s  Smith  v.  Cutter,  64  App.  Div.  412,  72  N.  Y.  Supp.  99;  Lee  v.  Heir- 
berger,  1  Code  R.  38;  Collins  v.  Beebe,  54  Hun,  318,  27  State  Rep.  4,  7 
N.  Y.  Supp.  442;  Leonard  v.  Bowman,  21  Civ.  Proc.  R.  (Browne)  237, 
40  State  Rep.  135,  15  N.  Y.  Supp.  822. 

23o  Seeley  v.  Garrison,  10  Abb.  Pr.  460. 

240  Code  Civ.  Proc.  §  2441. 

24i  Potts  v.  Davidson,  1  How.  Pr.  (N.  S.)  216. 

2*2  Tefft  v.  Epstein,  17  Civ.  Proc.  R.  (Browne)  168,  7  N.  Y.  Supp.  897; 
Grinnell  v.  Sherman,  33  State  Rep.  27,  11  N.  Y.  Supp.  682,  19  Civ.  Proc. 
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to  confer  jurisdiction  though  the  statement  as  to  indebtedness 
or  possession  of  property  of  the  judgment  debtor  is  wholly  on 
information  and  belief,  yet  the  better  opinion  is  that  such  an 
affidavit  is  not  sufficient  to  sustain  an  order  unless  the  sources 
of  the  information  and  grounds  of  belief  appear  in  the  affida- 
vit.244 But  an  order  based  on  such  an  affidavit  is  not  void  and 
must  be  obeyed  until  it  is  vacated.245  Furthermore,  a  positive 
statement  by  the  managing  clerk  of  the  plaintiff's  attorney,  al- 
leging the  possession  of  personal  property  of  the  debtor,  will 
be  presumed  to  be  made  on  personal  knowledge.240  A  general 
allegation  in  the  affidavit,  as  to  indebtedness  or  possession  of 
property,  is  sufficient  to  confer  jurisdiction,  though  substan- 
tially in  the  words  of .  the  statute.247  It  is  not  necessary  that 
positive  proof  be  presented  that  the  person  sought  to  be  exam- 
ined actually  has  property  of,  or  is  indebted  to,  the  judgment 
debtor,  but  it  is  sufficient  that  the  proof  shall  satisfy  the 
judge.248  A  third  person  cannot  avoid  an  examination  by  his 
affidavit  asserting  his  ownership  of  the  property  and  showing 
the  facts  in  regard  thereto.249 

Form    of   affidavit. 

[Same  as  preceding  affidavit  down   to  VII.] 

VII.  [State  whether  execution  has  been  returned  and  how,  and  that 
judgment  is  unsatisfied.] 

VIII.  That ,  of  the  city  of  ,  county  of ,  New  York, 

R.  (Browne)  139;  Cooman  v.  Board  of  Education  of  Rochester,  37  Hun, 
96. 

243  Miller  v.  Adams,  52  N.  Y.  409,  ,415. 

24*  Matter  of  Leslie,  19  Misc.  667,  78  State  Rep.  1103,  44  N.  Y.  Supp. 
1103,  which  reviews  the  conflicting  decisions;  Matter  of  Parrish,  28 
App.  Div.  22,  50  N.  Y.  Supp.  735;  People  v.  Jones,  1  Abb.  N.  C.  172; 
Carley  v.  Tod,  56  App.  Div.  170,  67  N.  Y.  Supp.  640;  Lockwood  v.  Sello, 
27  Misc.  826,  57  N.  Y.  Supp.  816;  Matter  of  First  Nat.  Bank  of  Earl- 
ville,  99  App.  Div.  20,  90  N.  Y.  Supp.  941. 

245  Matter  of  Parrish,  28  App.  Div.  22,  25,  50  N.  Y.  Supp.  735. 

24C  Bruen  v.  Nickels,  30  App.  Div.  396,  51  N.  Y.  Supp.  352;  followed  in 
Bucki  v.  Bucki,  26  Misc.  69,  56  N.  Y.  Supp.  439. 

247  Davis  v.  Herrig,  65  How.  Pr.  290. 

24s  Carley  v.  Tod,  56  App.  Div.  170,  67  N.  Y.  Supp.  640. 

2*9  Matter  of  De  Leon,  63  App.  Div.  41,  71  N.  Y.  Supp.  380. 
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has  property   of   said  ,   exceeding  ten   dollars  in   value   [or   "is 

indebted  to  in  an  amount  exceeding  ten  dollars"]. 

IX.  That  no  previous  application  has  been  made  for  this  order. 

[Jurat.]  [Signature.] 

§  2349c.     For  second  examination. 

A  second  examination  should  not  be  allowed  except  for  good 
cause  shown  by  affidavit.250  If  there  has  been  one  examination 
and  another  examination  is  afterwards  sought,  the  affidavit 
should  show  the  existence  of  after-acquired  property;251  and, 
it  seems,  that  an  alias  execution  has  been  issued.252  The  facts 
should  be  stated  so  far  as  possible,  as  to  the  after-acquired 
property.253  An  allegation  of  subsequently  acquired  property, 
on  information  and  belief,  where  no  grounds  of  belief  are 
stated,  is  insufficient.254  Omission  to  specify  the  first  proceed- 
ings, in  the  affidavit,  may  be  cured  by  amendment.255 

Form   of  affidavit. 

[Title  of  court.] 

In  the  matter  of  the  examination  of  ,  a  judgment  debtor,  in 

proceedings  supplementary  to  execution  on  a  judgment  in  an  action 
entitled  v.  . 

[Venue.] 

A.  X.,  being  duly  sworn,   says: 

I.  That  he  is  . 

II.  That  heretofore,  on  the  day  of  ,  this  deponent  ob- 
tained an  order  herein  for  the  examination  of  ,  the  judgment 

debtor,  a  copy  of  which  said  order  and  the  affidavit  on  which  it  was 
founded  are  hereto  annexed  and  form  a  part  of  this  affidavit. 

III.  That  said  order  was  duly  served  on  the  judgment  debtor  on  the 
day  of  but  the  judgment  herein  remains  wholly  unpaid. 

IV.  That  after  the  service  of  said  order,  and  on  or  about  the  


250  Canavan  v.  McAndrew,  20  Hun,  46. 

25i  Marshall  v.  Link,  20  Civ.  Proc.  R.  (Browne)  109,  13  N.  Y.  Supp. 
224;  Railings  v.  Pitman,  49  Super.  Ct.  (17  J.  &  S.)  307. 

252  Losee  v.  Allen,  17  Misc.  275,  40  N.  Y.  Supp.  349. 

-'5"  Railings  v.  Pitman,  49  Super.  Ct.  (17  J.  &  S.)  307;  Losee  v.  Allen, 
17  Misc.  275,  40  N.  Y.  Supp.  349. 

254McGuire  v.  Schroeder,  31  Misc.  179,  63  N.  Y.  Supp.  968;  Schermer- 
horn  v.  Owens,  29  Misc.  674,  62  N.  Y.  Supp.  763. 

255  Goodall  v.  Demarest,  2  Hilt.  534. 
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day  of  ,  said  judgment  debtor  received  and  became  the  owner 

of  the  following  property  of  which  he  is  still  the  owner,  viz.:   . 

V.  That  no  previous  application,  except  as  stated  above,  for  this 
order,  has  been  made. 

[Jurat.]  [Signature.] 

ART.  VI.     ORDER     FOR     EXAMINATION. 
(A)    ORDER    TO    APPEAR. 

§  2350.    Discretion  of  judge. 

The  right  to  an  order  for  the  examination  of  a  judgment 
debtor  is  not  discretionary  when  the  affidavit  of  the  judgment 
creditor  complies  with  the  requirements  of  the  statute.256  But 
it  seems  that  there  is  a  certain  amount  of  discretion  to  be  exer- 
cised in  granting  a  third  person  order  since,  in  such  case,  proof 
of  the  essential  facts  must  be  "to  the  satisfaction  of  the 
judge."257 

§  2351.     Title. 

The  order  should  not  be  entitled  in  the  original  action,258  but 
as  an  order  in  a  special  proceeding  before  a  judge  out  of 
court.259  An  order  made  by  a  county  judge,  -where  the  judg- 
ment was  rendered  by  the  supreme  court,  is  properly  entitled 
in  the  supreme  court.260 

§  2352.     Contents. 

The  order  need  not  recite  the  facts  necessary  to  confer  juris- 
diction though  it  is  the  better  practice  so  to  do.2G1     But  it  has 

25c  Eleventh  Ward  Bank  v.  Heather,  22  Misc.  87,  48  N.  Y.  Supp.  449, 
5  Ann.  Cas.  80. 

2"  See  post,  §  2353. 

258  Milliken  v.  Thomson,  12  Civ.  Proc.  R.  (Browne)  168,  54  Super.  Ct. 
(12  J.  &  S.)  393,  8  State  Rep.  106. 

250  Davis  v.  Turner,  4  How.  Pr.  190. 

260  Ackerly  &  Gerard  Co.  v.  Partz,  39  State  Rep.  17,  20  Civ.  Proc.  R. 
(Browne)  382,  14  N.  Y.  Supp.  466. 

2ci  People  v.  Oliver,  66  Barb.  570,  575.  A  recital  in  the  order  that  the 
necessary  facts  have  been  shown  by  affidavit  is  prima  facie  sufficient. 
Rugg  v.  Spencer,  59  Barb.  383. 
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been  held  that  an  order  in  proceedings  based  on  an  execution 
issued  on  a  transcript  of  a  judgment  of  a  lower  court  must 
state  all  the  jurisdictional  facts  relating  to  the  filing  and  dock- 
eting of  the  transcript.202  A  recital  in  the  order  that  execution 
was  returned  unsatisfied  cannot  be  collaterally  attacked.203 

Time  of  examination.  The  order  must  specify  the  time- 
when  the  person  to  be  examined  must  appear.204  An  order  re- 
turnable on  Sunday  is  a  nullity.203 

Place  of  examination.     The  order  must  state  the  place 

at  which  the  person  to  be  examined  is  to  attend,200  except  where 
it  appoints  a  referee,  in  which  case  the  time  and  place  for  the 
appearance  of  the  judgment  debtor  before  him,  may,  it  seems, 
be  left  to  be  designated  by  the  referee.267 

If  the  judgment  debtor  or  other  person  required  to  attend 
and  be  examined,  or  the  officer  of  a  corporation  required  to 
attend  in  its  behalf,  is,  at  the  time  of  the  service  of  the  order 
upon  him,  a  resident  of  the  state,  or  then  has  an  office  within 
the  state  for  the  regular  transaction  of  business  in  person,  he 
cannot  be  compelled  to  attend,  pursuant  to  the  order,  or  to 
any  adjournment,  at  a  place  without  the  county  wherein  his 
residence  or  place  of  business  is  situated.208  Observe  that  this 
Code  section  applies  to  an  order  to  examine  a  third  person  as 
well  as  to  an  order  to  examine  a  judgment  debtor,  so  as  to 
protect  third  persons  from  being  taken  away  from  their  busi- 
ness any  considerable  distance.269  A  nonresident  having  no 
place  of  business  can  only  be  examined  in  the  county  where 

2G2  Day  v.  Brosnan,  6  Abb.  N.  C.  312. 

263  Lisner  v.  Toplitz,  86  App.  Div.  1,  83  N.  Y.  Supp.  423. 

264  Code  Civ.  Proc.  §§  2435,  2436,  2441. 

zes  Arctic  Fire  Ins.  Co.  v.  Hicks,  7  Abb.  Pr.  204. 

2cc  Code  Civ.  Proc.  §§  2435,  2436,  2441.  Subsequent  giving  of  notice 
does  not  remedy  the  defect.     Kelty  v.  Yerby,  31  How.  Pr.  95. 

267  Redmond  v.  Goldsmith,  2  Month.  Law  Bui.  19. 

2csCode  Civ.  Proc.  §  2459.  This  prohibition  does  not  apply  to  wit- 
nesses subpoenaed  to  testify  in  such  proceedings.  Foster  v.  Wilkinson, 
37  Hun,  242. 

269  Compare,  however,  Merrill  v.  Allin,  46  Hun,  623,  13  State  Rep.  20, 
28  Wkly.  Dig.  20.  . 
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the  judgment  roll  is  filed.270  But  the  mere  fact  that  the  prin- 
cipal place  of  business  of  the  person  to  be  examined  is  in  one 
county  does  not  preclude  the  right  to  order  him  to  appear  in 
another  county  in  which  he  has  "an  office  for  the  regular  trans- 
action of  business  in  person."-'71  Where  the  judgment  debtor 
resides  in  one  county  when  the  judgment  is  recovered  and  ex- 
ecution issued  and  returned  but  thereafter  removes  to  another 
county  before  the  commencement  of  supplementary  proceed- 
ings, the  order  may  require  him  to  appear  in  the  latter  county 
though  it  is  not  "the  county  to  which  execution  was  issued."272 

Judge  before  whom  to  appear.     An  order  requiring  a 

person  to  attend  and  be  examined  must  require  him  so  to  at- 
tend and  be  examined,  either  before  the  judge  to  whom  the 
order  is  returnable,  or  before  a  referee  designated  therein.-7'1 
The  order  should  direct  the  person  to  be  examined  to  appear 
before  the  judge  making  the  order  or  a  referee,27*  except  that 
where  the  order  is  made  by  a  justice  of  the  supreme  court  who 
does  not  reside  within  the  judicial  district  embracing  the  county 
to  which  the  execution  was  issued,  it  must  be  made  returnable 
to  a  justice  of  the  supreme  court  residing  in  that  district  or 
to  a  county  judge  or  special  county  judge  or  special  surrogate, 
of  that  or  an  adjoining  county.27"5     This  Code  exception  applies 

270  if  he  has  a  place  of  business  then  he  must  be  examined  in  the 
county  wherein  such  business  is  located.     Anway  v.  David,  9  Hun,  296. 

2"i  McEwan  v.  Burgess,  15  Abb.  Pr.  473.  Office  must,  however,  be  for 
transaction  of  business  "in  person"  and  not  through  agents.  Brown  v. 
Gump,  59  How.  Pr.  507. 

272  Gould  v.  Moore,  51  How.  Pr.  188.  See,  also,  Bingham  v.  Disbrow, 
37  Barb.  24. 

2"3  Code  Civ.  Proc.  §  2442.  Order  may  appoint  a  referee.  Hulsaver  v. 
Wiles,  11  How.  Pr.  446. 

27*  Order  should  not  be  made  returnable  before  the  "court."  Haggerty 
v.  Rogers,  15  Abb.  Pr.  314,  cote.  "Where  the  order  has  been  made  re- 
turnable before  the  wrong  justice,  jurisdiction  is  not  conferred  by  the 
appearance  of  the  defendant  and  his  failure  to  raise  the  objection. 
Blanchard  v.  Reilly,  11  Civ.  Proc.  R.  (Browne)  278.  See,  also,  Driggs 
v.  Smith,  47  How.  Pr.  215.  Compare,  as  contra,  Amundon  v.  Wolcott, 
15  Abb.  Pr.  314. 

275  Next  to  last  sentence  of  Code  Civ.  Proc.  §  2434,  which  sentence  is 
very  much  involved  because  of  the  introductory  words  "in  that  case." 
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to  an  order  for  the  examination  of  a  third  person.276  That  the 
order  requires  the  debtor  to  appear  before  the  "judge  of  the 
county  court  of  *  *  *  county"  instead  of  before  the 
"county  judge  of  *  *  *  county"  is  not  fatal.277  An  or- 
der requiring  the  judgment  debtor  to  appear  before  the  justice 
granting  the  order  "or  some  other  justice  of  this  court  at 
chambers"  is  not  irregular  since  the  alternative  words  are 
merely  surplusage;278  but  failure  to  specify  before  whom  sub- 
sequent proceedings  are  to  be  had  is  irregular.279  An  order 
to  appear  before  a  referee  for  examination  may  direct  that  the 
debtor  appear  before  the  judge  on  the  Monday  succeeding  the 
close  of  the  examination.280  An  order  providing  that  subse- 
quent proceedings  be  had  before  the  judge  making  it  does  not 
prevent  the  institution  of  proceedings  before  another  judge 
against  another  defendant.281 

In  the  first  judicial  district  all  orders  for  the  examination 
of  parties  or  witnesses  in  supplementary  proceedings  must  be 
made  returnable  before  the  justice  assigned  to  hold  part  2  of 
the  special  term,  unless  made  returnable  before  a  referee  or 
commissioner  under  express  statutory  authority.282 

Form  of  order  for  examination   of  judgment  debtor. 

[Title  of  court  and  venue.] 

In  the  matter  of  the  proceedings  supplementary  to  execution  on  the 
judgment  in  an  action  entitled  ,  plaintiff,  against  ,  de- 
fendant. 

The  courts  have  held  that  such  words  do  not  apply  merely  to  the  pre- 
ceding sentence  which  regulates  the  jurisdiction  where  execution  is 
issued  out  of  a  court  other  than  the  supreme  court  but  also  apply  where 
execution  is  issued  from  the  supreme  court.  Peck  v.  Baldwin,  58  Hun, 
308,  11  N.  Y.  Supp.  792;  Browning  v.  Hayes,  41  Hun,  382.  Contra, 
Blanchard  v.  Reilly,  11  Civ.  Proc.  R.   (Browne)  278. 

2T6  Gildersleeve  v.  Lester,  69  Hun,  344,  53  State  Rep.  316,  23  N.  Y. 
Supp.  471;  Matter  of  Conklin,  57  N.  Y.  Supp.  844. 

2"  Kress  v.  Morehead,  8  State  Rep.  858,  26  Wkly.  Dig.  410. 

278  Bank  for  Savings  v.  Hope,  8  Daly,  316. 

-•to  Shults  v.  Andrews,  54  How.  Pr.  376,  6  Wkly.  Dig.  156. 

2so  Sickels  v.  Hanley,  4  Abb.  N.  C.  231. 

28i  First  Nat.  Bank  of  Rome  v.  Dering,  8  Wkly.  Dig.  261. 

282  Rule  5  of  First  Dept.  of  Sup.  Ct. 
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It  appearing  to  my  satisfaction,  by  the  [above]  affidavit  [or  "On 
reading  and  filing  the  affidavit"]  of  who  is  ,  that  judg- 
ment has  been  recovered  in  this  action  against  the  above  named , 

the  judgment  debtor,  in  the  court,  on  the day  of  , 

190 — ,   for  the   sum    of  dollars;    that    said   judgment   was   for 

twenty-five  dollars  and  upwards;   that  the  judgment  roll  was  filed  in 

the  office  of  the  clerk  of  the  county  of  'on  the  day  of 

,  190 — ;    that  said  judgment  was  duly  docketed  in  the  office  of 

the  clerk  of  the  county  of  ,  on  the  day  of  ,  190 — ; 

that  thereafter  an  execution  upon  said  judgment  against  the  property 

of  the  defendant,  ,  the  judgment  debtor,  was,  on  the  day 

of  190 — ,  duly  issued  out  of  the  said  court  which  is  a 

court  of  record,  to  the  sheriff  of  the  county  of  ,  where  de- 
fendant,   ,  the  judgment  debtor,  at  the  time  of  the  commence- 
ment of  this  special  proceeding,  resided  [or  "had  a  place  for  the 
regular   transaction  of  business   in  person"]    and   that  said   execution 

has   been   returned   unsatisfied,   and   that   said   judgment   still 

remains  unpaid;    that  aforesaid   judgment   was  rendered  on   a 

personal  [or  substituted]  service  of  the  summons  herein  on  [or  "on 
the  personal  appearance  of"]  the  said  defendant,  the  judgment  debt- 
or; 283  and  that  no  previous  application  has  been  made  for  this  or- 
der: 

I  do  hereby  order  and  require  ,  the  judgment  debtor,  to  ap- 
pear before  ,  at  ,  on  the  day  of  ,  190 — ,  at 

o'clock  in,  the  forenoon,  and  on  such  further  days  as  the  court 

or  referee  duly  appointed  shall  name,  to  make  discovery  on  oath  con- 
cerning     property.     And    the   said   judgment   debtor   is   hereby 

forbidden  to  transfer  or  make  any  other  disposition  of  the  property 

belonging   to   not   exempt   by   law   from    execution,   or   in  any 

manner  to  interfere  therewith,  until  further  order  in  the  premises. 

Dated  at  ,  the  day  of  190—. 


Justice  of  the  supreme  court. 

§  2353.     Order  for  examination  of  third  person. 

The  rules  laid  down  above  as  to  the  order  apply  equally  well 
to  an  order  for  the  examination  of  a  third  person.  In  addition, 
the  Code  provides  that  the  judge  "may."  in  his  discretion,  re- 
quire notice  of  the  subsequent  proceedings  to  be  given  to  the 

283  if  order  is  for  examination  before  return  of  execution  insert,  in 
addition,  the  following:  "that  said  judgment  debtor  has  property  con- 
sisting of  ,  which,  after  demand,  he  unjustly  refuses  to  apply 

to  the  payment  of  said  judgment." 
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judgment  debtor,  in  such  a  manner  as  he  deems  just.284  No- 
tice of  the  final  order  should  ordinarily  be  required  to  be  given 
to  the  debtor  though  failure  to  do  so  does  not  render  the  order 
invalid.285  Notice  of  the  proceedings  need  not  be  given  to  one 
who  claims  a  valid  prior  lien  on  the  property.286 

Form  of  order  for  examination  of  third   person. 

[Same  as  preceding  form  down  to  ordering  part  and  add:] 

And  that ,  of  the  city  of  ,  county  of ,  New  York, 

has  property  of  said  ,  the  judgment  debtor,  exceeding  ten  dol- 
lars in  value   [or  "is  indebted  to  ,  the  judgment  debtor,  in  an 

amount  exceeding  ten  dollars"]. 

I  do  hereby  order  and  require  the  said to  appear  before , 

at ,  at  the on  the  day  of  ,  190 — ,  at  ■ 

o'clock  in  the  noon,  and  on  such  further  days  as  the  court  or 

referee  duly  appointed  shall  name,  to  be  examined  concerning  the  same. 

And  the  said is  hereby  forbidden  to  transfer  or  make  any  other 

disposition  of  any  property  belonging  to  said ,  the  judgment  debt- 
or, not  exempt  by  law  from  execution,  or  in  any  manner  to  interfere 
therewith  until  further  order  in  the  premises. 

Dated  at ,  the day  of 190—. 

[Signature.] 

§  2354.     Order  for  second  examination. 

It  would  seem  to  be  the  better  practice  to  insert  in  the  order 
for  a  second  examination  the  fact  that  property  has  been  sub- 
sequently acquired,  and  the  second  examination  should  be  lim- 
ited to  the  time  when  the  previous  one  was  concluded.287  A 
second  order  does  not  supersede  the  first  or  affect  pending  con- 
tempt proceedings  for  its  violation. 2SS 

§  2355.     Service. 

An  order  requiring  a  person  to  attend  and  be  examined  must 
be  served  as  follows : 

28*  Code  Civ.  Proc.  §  2441;  Seeley  v.  Garrison,  10  Abb.  Pr.  460;  Ward 
v.  Beebe,  17  Abb.  Pr.  1. 

285  ward  v.  Beebe,  15  Abb.  Pr.  372;  Gibson  v.  Haggerty,  37  N.  Y.  555; 
Pommerantz  v.  Bloom,  32  Misc.  754,  65  N.  Y.  Supp.  671. 

28G  Corning  v.  Glenville  Woolen  Co.,  14  Abb.  Pr.  339. 
Goodall  v.  Demarest,  2  Hilt.  534. 

288  Walter  v.  Pecare,  32  State  Rep.  841,  11  N.  Y.  Supp.  146. 
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1.  The  original  order,  under  the  hand  of  the  judge  making  it, 
must  be  exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was 
made,  must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  offi- 
cer to  whom  a  copy  of  a  summons  must  be  delivered,  where  a 
summons  is  personally  served  upon  the  corporation,  unless  the 
officer  is  specially  designated  by  the  judge,  as  prescribed  in 
section  2-144  of  the  Code.280 

Service  of  the  order  on  the  person  to  be  examined  cannot  be 
dispensed  with.-'10  though  a  third  person  order  need  not  be 
served  on  the  judgment  debtor.-'1  unless  the  order  so  requires. 
Where  a  judgment  debtor  who  had  been  duly  served  with  an 
order  in  supplementary  proceedings,  moved  to  vacate  it,  which 
motion  was  denied  with  a  direction  that  he  appear  on  a  subse- 
quent day.  the  second  order  need  not  be  personally  served.292 
It  seems  that  the  order  may  be  served  anywhere  within  the 
state.  An  objection  to  the  service  of  the  order  beyond  the  ter- 
ritorial limits  of  the  court,-''3  or  the  omission  to  show  the  orig- 
inal order.-04  is  waived  by  appearing  and  answering  after  the 
return  thereof,  unless  the  appearance  is  special.  The  order 
must  be  served  before  the  return  day.  or  no  jurisdiction  is  ac- 
quired.295    The  order  must  be  served  personally.- "; 

zsa  Code  Civ.  Proc.  §  2452. 

290  Benjamin  v.  Myers,  3  State  Rep.  284.  An  order  cannot  be  made 
extending  a  receivership  on  the  testimony  of  a  witness  who  has  been 
subpoenaed  and  examined  before  the  return  day  of  the  order  in  supple- 
mentary proceedings,  and  without  service  of  the  order  requiring  the 
attendance  of  the  debtor.  Id.  A  receiver  cannot  be  appointed  before 
an  order  or  warrant  to  be  examined  is  served  on  the  judgment  debtor, 
without  notice  to  him,  unless  he  cannot  after  due  diligence  be  found  in 
the  state.     Morgan  v.  Von  Kohnstamm,  9  Daly,  355. 

-  i  Lynch  v.  Johnson,  46  Barb.  T,>). 

292  Johnson  v.  Tuttle,  17  Abb.  Pr.  315. 

293  Methodist  Book  Concern  &  Co.  v.  Hudson,  1  How.  Pr.  (N.  S.)  517. 

294  Newell  v.  Cutler,  19  Hun,  74;   Billings  v.  Carver.  54  Barb.  40. 

295  Appearance  to  raise  objection  does  Dot  confer  jurisdiction.  Hen- 
derson v.  Stone,  32  Super.  Ct.  (2  Sweeny)   468,  40  How.  Pr.  333. 

296  Barker  v.  Johnson,  4  Abb.  Pr.  435. 
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Formerly  it  was  not  necessary  that  the  affidavit  be  served 
with  the  order,297  but  now  the  Code  requires  it.  The  copy  of 
the  affidavit  served  with  the  order  must  contain  the  copy  sig- 
nature of  the  affiant  and  of  the  officer  administering  the  oath.298 
But  a  variance  in  the  copy  of  the  affidavit  served,  where  not 
misleading,  is  immaterial,  and  does  not  excuse  the  person  to  be 
examined  from  attending  and  being  sworn.299 

Proof  of  service.     Proof  of  service  of  the  order  should 

be  by  the  affidavit  of  the  person  making  the  service.300  The 
sheriff's  certificate  is  not  sufficient  proof  of  service  since  it  is 
not  made  evidence  by  the  statute  and  the  order  is  not  techni- 
cally process.301  Insufficient  proof  of  service  of  the  order  is 
waived  by  an  appearance  on  the  return  day302  unless  such  ap- 
pearance is  special. 

Form  of  proof  of  service  of  order. 

[Title  and  venue.] 

A.  X.,  being  duly  sworn,  says:  that  he  is  over  the  age  of  twenty-one 
years;  that  on  the day  of 190—,  at he  served  up- 
on   ,  the  judgment  debtor,  personally,  copies  of  the  within  affi- 
davit and  order,  and  left  the  same  with  the  said  ,  and  at  the 

same  time  and  place  exhibited  to  the  within  originals  of  affi- 
davit and  order,  and  signature  of  the  .     And  that  he  knew  the 

said  to  be  the  individual  mentioned  and  described  in  said  affi- 
davit and  order. 

[Jurat]  [Signature.] 

§  2356.     Filing. 

The  judgment  debtor  may  compel  the  judgment  creditor  to 
file  the  order  for  the  examination  and  the  affidavits  on  which 
it  was  granted,  notwithstanding  the  judgment  has  been  satis- 

297  Green  v.  Bullard,  8  How.  Pr.  313;  Utica  City  Bank  v.  Buell,  9  Abb. 
Pr.  385,  17  How.  Pr.  498;  First  Nat.  Bank  of  Rome  v.  Wilson,  13  Hun, 
232. 

29s  National  Print  Co.  v.  Patterson,  4  Month.  Law  Bui.  64. 

299  Matter  of  Wyman,  76  App.  Div.  292,  78  N.  Y.  Supp.  546. 

300  See  De  Witt  v.  Dennis,  30  How.  Pr.  131. 

sol,  302  utica  City  Bank  v.  Buel,  17  How.  Pr.  498,  9  Abb.  Pr.  385. 
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fied  and  an  order  obtained  for  the  discontinuance  of  the  supple- 
mentary proceedings.303 

§  2357.    Effect. 

The  service  of  the  preliminary  order  for  examination  gives 
the  person  instituting  the  proceedings  an  equitable  lien  on  the 
debtor's  property  or  any  interest  he  has  in  property.304  The 
lien  on  ecpiitable  assets,  acquired  by  the  service  of  the  order 
for  examination,  is  not  extinguished  by  the  death  of  the  judg- 
ment debtor,  even  before  the  appointment  of  a  receiver,  but  it 
survives  his  death,  and  is  a  lien  on  such  assets  in  the  hands  of 
his  administrator.305  The  lien  is  perfected  and  rendered  ef- 
fectual by  the  order  to  turn  over  property  or  appointing  a  re- 
ceiver.300 The  equitable  lien  is  converted  into  a  legal  lien  by 
the  appointment  of  a  receiver  and  such  legal  lien  relates  back 
to  the  time  of  service  of  the  order  for  examination.307  The 
priorities  are  determined  by  the  dates  when  the  order  was 
served  and  not  the  date  of  the  appointment  of  the  receiver.308 
The  mere  commencement  of  supplementary  proceedings  does 
not  create  a  lien  on  the  equitable  assets  of  the  debtor,309  but  the 
service  of  the  order  for  examination  creates  such  a  lien,310  and 
determines  the  priority  of  different  judgment  creditors.311    The 

303  Sinnott  v.  First  Nat.  Bank  of  Hempstead,  34  App.  Div.  161,  54  N. 
Y.  Supp.  417. 

304  Lynch  v.  Johnson,  48  N.  Y.  27;  Cowdrey  v.  Carpenter,  17  Abb.  Pr. 
107.  Lien  lost  by  abandoning  proceedings.  Ballou  v.  Boland,  14  Hun, 
355. 

30o  Reynolds  v.  Aetna  Life  Ins.  Co.,  160  N.  Y.  635,  648.  See,  also, 
Becker  v.  Becker,  47  Barb.  497. 

Edmonston  v.   McLoud,   16   N.   Y.   543;    Duffy   v.   Dawson,  22   Civ. 
Proc.  R.  (Browne)   235,  19  N.  Y.  Supp.  186. 

sot  McCorkle  v.  Herrman,  117  N.  Y.  297. 

308  Guggenheimer  v.  Stephens,  17  Civ.  Proc.  R.  (Browne)  383,  26 
State  Rep.  245.  7  N.  Y.  Supp.  263;  Youngs  v.  Klunder,  27  State  Rep.  32, 
7  N.  Y.  Supp.  498. 

■  ■  Voorhees  v.  Seymour,  26  Barb.  569. 

310  Duffy  v.  Dawson,  2  Misc.  401,  50  State  Rep.  584,  21  N.  Y.  Supp.  978. 

3ii  Matter  of  Pennsylvania  Glass  Co.,  28  Misc.  130,  58  N.  Y.  Supp. 
1067,  29  Civ.  Proc.  R.  (Kerr)  383;  Duffy  v.  Dawson,  46  State  Rep.  268, 
22  Civ.  Proc.  R.  (Browne)   235,  19  N.  Y.  Supp.  186. 

N.  Y.  Prac— 207. 
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service  of  the  order  creates  no  lien,  however,  as  against  other 
creditors  who  in  the  meantime  discover  property  subject  to 
execution  and  levy  on  the  same.312 

§  2358.     Vacation  or  modification. 

If  the  order  is  unauthorized  or  erroneous,  a  motion  to  va- 
cate it  must  be  made,  as  it  is  no  defense  to  contempt  proceed- 
ings that  the  order  is.  irregular  unless  it  is  absolutely  void."13 
The  Code  provides  that  an  order  made  "by  a  judge  out  of 
court"  may  be  vacated  or  modified  by  the  judge  who  made 
it,  as  if  it  was  made  in  an  action ;  or  it,  or  the  order  of  the 
judge  vacating  or  modifying  it,  may  be  vacated  or  modified, 
on  motion,  "by  the  court  out  of  which  the  execution  was  is- 
sued."314 The  judgment  debtor  may  move  to  vacate  an  order 
for  the  examination  of  a  third  person,  where  such  order  en- 
joins the  third  person  from  paying  over  moneys  to  the  judg- 
ment debtor.314a 

Grounds.     The  order  may  be  vacated  where  it  appears 

to  have  been  improvidently  granted,315  or  where  unauthor- 
ized,3113 but  not  on  the  ground  that  the  judgment  debtor  is  not 
a  resident  of  the  state.317  An  order' procured  pending  a  levy 
under  a  second  execution  will  not  be  dismissed.318  Proceedings 
will  be  set  aside  where  a  receiver  has  already  been  appointed 
in  another  proceeding,  notwithstanding  the  attorneys  of  the 
judgment  creditor  have  a  lien  on  the  judgment.319     The  mere 

sis  Becker  v.  Torrance,  31  N.  Y.  631. 

sis  See  Hilton  v.  Patterson,  18  Abb.  Pr.  245. 

si*  Code  Civ.  Proc.  §  2433. 

3i4a  Matter  of  First  Nat.  Bank  of  Earlville,  99  App.  Div.  20,  90  N. 
Y.  Supp.  941. 

sis  Courtois  v.  Harrison,  1  Hilt.  109.  3  Abb.  Pr.  96,  12  How.  Pr.  359. 

sic  Moore  v.  Taylor,  40  Him,  56.  Where  a  receiver  has  been  appointed 
of  the  property  of  a  judgment  creditor,  supplementary  proceedings  there- 
after instituted  on  behalf  of  such  creditor  by  his  original  attorneys  with- 
out authority  from  the  receiver  are  unauthorized.     Id. 

si?  Vredenbergh  v.  Beumont,  2  City  Ct.  R.    298. 

3is  See  ante,  §  2328,  note  23. 

;l-'  Moore  v.  Taylor,  40  Hun,  56. 
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return  of  an  execution  after  an  order  for  examination,  where 
it  is  not  shown  thai  the  writ  was  returned,  satisfied,  does  not 
justify  the  vacation  of  the  order.3-0  nor  does  the  issuing  of 
an  attachment  against  defendant  as  an  ahsent  debtor,321  but 
where  the  judgment  creditor  has  already  examined  two  per- 
sons which  has  resulted  in  discovery  of  sufficient  property  to 
satisfy  his  claim,  an  order  for  the  examination  of  another 
third  person  will  be  vacated.322  The  order  will  not  be  vacated 
because  the  debtor  was  seized  and  in  possession  of  real  estate 
within  the  county  at  the  time  the  judgment  was  entered  and 
execution  thereon  was  returned  unsatisfied.323 

Roughly  classified  the  grounds  on  which  a  motion  to  vacate 
are  usually  made  are  as  follows : 

1.  Defects  relating  to,  or  discharge  of,  judgment.  "Where 
there  appears  to  be  a  judgment  regularly  entered  after  appear- 
ance or  personal  or  substituted  service,  the  person  sought  to 
be  examined  will  not  ordinarily  be  heard  to  attack  the  judg- 
ment collaterally  for  any  irregularity  ;324  but  it  may  be  shown 
that  the  judgment  is,  and  was  when  rendered,  void,  and  there- 
fore no  judgment  at  all.325  The  proceedings  should  not  be  set 
aside  because  the  judgment  proceeded  on  was  entered  in  vio- 
lation of  an  agreement  to  discontinue  the  action.320  The  or- 
der will  not  be  vacated  on  an  affidavit  of  the  defendant  that 
she  had  not  been  personally  served  with  summons,  where  the 

320  Lingsweiler  v.  Lingsweiler,  18  Civ.  Proc.  R.  (Browne)  81,  57 
Super.  Ct.  (25  J.  &  S.)  395,  29  State  Rep.  354,  9  N.  Y.  Supp.  305. 

321  Hanson  v.  Tripler,  5  Super.  Ct.  (3  Sandf.)  733,  Code  R.  (N.  S.) 
154. 

322  Crane  v.  Beecher,  26  State  Rep.  233,  6  N.  Y.  Supp.  225. 

323  Eleventh  Ward  Bank  v.  Heather,  22  Misc.  87,  48  N.  Y.  Supp.  449,  5 
Ann.  Cas.  80. 

824  Lederer  v.  Ehrenfeld,  49  How.  Pr.  403;  Bucki  v.  Bucki,  26  Misc. 
69,  56  N.  Y.  Supp.  439;  Wetmore  v.  Wetmore,  149  N.  Y.  521;  Diossy  v. 
West,  8  Daly,  298. 

■'-•Matter  of  Stewart,  39  Misc.  275,  79  N.  Y.  Supp.  525;  Griffin  v. 
Dominguez,  9  Super.  Ct.  (2  Duer)  656.  Judgment  may  be  attacked  by 
showing  want  of  service  of  summons.  Methodist  Book  Concern  &  Co. 
v.  Hudson,  1  How.  Pr.   (N.  S.)   517. 

32c  Gardner  v.  Lay,  2  Daly,  113. 
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judgment  had  been  entered  by  default  and  the  judgment  roll 
contained  an  affidavit  of  personal  service/  and  the  judgment 
recited  personal  service.327  Of  course,  if  the  judgment  is  ex- 
tinguished pending  the  proceedings,  the  proceedings  should 
be  vacated.  A  subsequent  discharge  in  insolvency  or  bank- 
ruptcy is  ground,32S  and  the  question  of  the  validity  of  such 
discharge  cannot  be  considered,329  though  the  court  may  de- 
cide whether  the  demand  evidenced  by  the  judgment  existed 
at  the  time  of  the  discharge.330  If  there  is  a  conflict  as  to 
whether  the  judgment  is  paid  and  satisfied,  the  motion  should 
be  denied,  as  the  proper  remedy,  in  such  a  case,  is  to  move 
in  the  original  action  to  have  the  judgment  declared  satisfied 
of  record.331  The  order,  where  granted  before  twenty  years 
have  expired  since  the  entry  of  the  judgment,  will  not  be 
vacated  because  the  twenty  years  have  expired  during  the  pen- 
dency of  the  proceedings.332 

2.  Defects  relating  to  execution.  A  motion  lies  to  vacate 
the  order  on  the  ground  that  no  execution  was  authorized  to 
enforce  the  judgment  or  order  on  which  the  execution  was 
based,333  or  that  the  execution  was  issued  out  of  the  wrong 
court.334  But  the  validity  of  the  execution  cannot  be  inquired 
into  where  the  execution  is  not  void.335  Thus,  the  order  will  not 
be  vacated  because  it  was  issued  after  the  lapse  of  five  years 
without  leave  of  court.336     The  truth  of  the  return  nulla  bona 

3-'7  Greenhall  v.  Unger,  20  Misc.  412,  79  State  Rep.  1035,  45  N.  Y.  Supp. 
1035. 

32s  Smith  v.  Paul,  20  How.  Pr.  97. 

■i-^>  Robens  v.  Sweet,  48  Hun,  436,  16  State  Rep.  334,  1  N.  Y.  Supp. 
839,  28  Wkly.  Dig.  417. 

330  But  see  Gardner  v.  Lay,  2  Daly,  113. 

33i  Austin  v.  Byrnes,  12  Civ.  Proc.  R.  (Browne)  332,  54  Super.  Ct.  (22 
J.  &  S.)  552,  8  State  Rep.  88;  Williams  v.  Irving,  5  T.  &  C.  671,  1  Hun, 
720. 

332  Driggs  v.  Williams,  15  Abb.  Pr.  477. 

sss  See  Weber  v.  Weber,  93  App.  Div.  149,  87  N.  Y.  Supp.  519. 

334  Gray  v.  Lieben,  8  Civ.  Proc.  R.  (Browne)   48. 

Wright  v.  Nostrand,  94  N.  Y.  31;  Greenlich  v.  Rose,  2  City  Ct.  R. 
174. 

330  United  States  Land  &  Emig.  Co.  v.  Pike,  2  Month.  Law  Bui.  31. 
See  ante,   §  2344. 
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cannot  be  inquired  into  collaterally  on  the  motion  to  va- 
cate.337 But  the  order  may  be  vacated  where  the  return  is 
one  not  justifying  an  examination,  where  the  motion  is  made 
promptly  before  the  examination  is  had.33"5 

3.  Defects  in  affidavits  on  which  order  was  granted.  A 
motion  to  vacate  is  the  proper  remedy  where  the  affidavit  is 
defective,339  as  where  it  fails  to  allege  a  demand  for  application 
of  property,34"  or  where  it  fails  to  state  the  means  of  knowl- 
edge of  affiant's  informant,-41  or  where  it  does  not  show  that 
the  execution  was  returned  within  ten  years  from  the  time 
the  order  was  granted.34-  Insufficiency  of  the  moving  affidavit 
is,  however,  not  necessarily  a  ground  where  the  facts  omitted 
are  supplied  by  the  judgment  roll  in  the  action  which  is  a 
part  of  the  moving  papers.343  Failure  to  move  waives  defects 
in  the  title  of  the  affidavit.344 

4.  Defects  in  service  of  order  and  affidavit.  The  order  will 
not  be  vacated  merely  because  of  the  failure  of  the  judgment 
creditor  to  subscribe  the  copy  of  the  affidavit  and  the  order 
with  bis  office  and  place  of  address,345  but  in  such  case  the 
service  of  the  order  may  be  set  aside  on  notice  to  the  judgment 
creditor.34''  Nor  will  the  order  be  set  aside  because  a  copy 
of  the  affidavit  served  was  incorrect  in  some  particulars,  where 
the  original  affidavit  was  sufficient,347  nor  because  the  copy 
of  the  order  served  omits  the  year  in  which  the  debtor  is  to 

33-  Eleventh  Ward  Bank  v.  Heather,  22  Misc.  87,  48  N.  Y.  Supp.  449. 

338  Return  was  that  real  estate  was  advertised  for  sale  but  no  other 
property  was  found.  Marx  v.  Spaulding,  35  Hun,  478,  affirmed  in  99 
N.  Y.  675.  Contra,  Forbes  v.  Spaulding,  52  Super.  Ct.  (20  J.  &  S.)  166, 
8  Civ.  Proc.  R.   (Browne)   135. 

339  Smith  v.  Cutter,  64  App.  Div.  412,  72  N.  Y.  Supp.  99. 

340  Of  course  this  is  true  only  where  application  for  order  was  before 
return  of  execution.     Bowery  Bank  v.  Widmayer,  9  N.  Y.  Supp.  629. 

34i  Bowery  Bank  v.  Widmayer,  9  N.  Y.  Supp.  629. 

342  McGuire  v.  Hudson,  41  State  Rep.  295,  16  N.  Y.  Supp.  392. 

343  See  Binghamton  Trust  Co.  v.  Grant,  65  App.  Div.  178,  72  N.  Y. 
Supp.  580. 

344  People  v.  Oliver,  66  Barb.  570,  574. 

345,  34G  Dorsey  v.  Cummings,  48  Hun,  76,  15  State  Rep.  459. 

347,  348  Barrington  v.  WTatkins,  36  App.  Div.  31,  55  N.  Y.  Supp.  97. 
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appear,  where  the  month  and  day  appear  from  the  copy  of 
the  order  served.348 

An  order  for  a  second  examination  should  be  vacated  un- 
less facts  specially  justifying  a  renewal  are  stated.349  But 
on  the  application  to  vacate  a  second  order,  the  plaintiff  may 
present  further  proof  than  upon  the  ex  parte  application  that 
the  proceeding  is  not  taken  to  harass  defendant  but  to  reach 
subsequently  acquired  property.350  A  motion  to  vacate  a 
second  order,  which  second  order  was  granted  because  de- 
fendant refused  to  verify  his  deposition,  should  be  granted 
on  condition  that  defendant  make  the  required  verification.351 

Time    for   motion.     The    motion    should    ordinarily   be 

made  on  the  return  day  because  if  the  person  appears  gen- 
erally without  objection  and  is  examined  he  thereby  waives 
all  objections  except  those  which  are  jurisdictional.  Thus, 
a  motion  to  vacate  on  the  ground  that  the  return  of  the  exe- 
cution is  defective  cannot  be  made  after  examination,  in  the 
absence  of  prejudice  caused  by  the  defect  complained  of.352 
So,  after  examination,  the  order  will  not  be  vacated  because 
of  defects  in  the  service  of  the  order.353 

Moving  papers.     Allegations  in  the  moving  papers  may 

remedy  defects  in  the  affidavit  on  which  the  order  was  grant- 
ed.354 

Notice  of  motion.     Notice  of  the  motion  should  be  given 

to  all  persons  interested.355  The  provision  of  section  772  of 
the  Code  which  permits  the  judge,  in  particular  instances, 
to  vacate  and  modify  orders  previously  made  by  him.  with- 
out notice  to  the  adverse  party,  does  not  apply  to  supple- 
st Grocers'  Bank  v.  Bayaud,  21  Hun,  203. 

350  Marshall  v.  Link,  36  State  Rep.  60,  20  Civ.  Proc.  R.  (Browne)  109, 
13  N.  Y.  Supp.  224. 

35i  Weiss  v.  Ashman,  11  Misc.  377,  65  State  Rep.  290,  24  Civ.  Proc.  R. 
(Scott)  268,  1  Ann.  Cas.  314,  32  N.  Y.  Supp.  161. 

352  Baker  v.  Herkimer,  43  Hun,  86,  6  State  Rep.  581,  25  Wkly.  Dig. 
573. 

353  Newell  v.  Cutler,  19  Hun,  74. 

354  Smith  v.  Cutter,  64  App.  Div.  412,  72  N.  Y.  Supp.  99. 

355  Kennedy  v.  Norcott,  54  How.  Pr.  87. 
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mentary  proceedings.356  Such  notice  must  specify  the  irreg- 
ularity complained  of,357  though  it  need  not  point  out  juris- 
dictional defects.358 

Effect.  Vacating  the  order  does  not  terminate  pro- 
ceedings under  a  warrant  of  arrest  obtained  after  the  order, 
since  the  two  proceedings  are  independent.359 

Opening  vacating  order.  The  order  vacating  or  modi- 
fying the  order  may  be  vacated  or  modified,  on  motion,  by  the 
court  out  of  which  the  execution  was  issued.360  On  vacating 
an  order  setting  aside  an  order  for  examination,  tbe  court 
may  order  the  judgment  debtor  to  appear  for  examination 
on  the  original  order  before  the  referee,  on  a  day  to  be  named 
in  the  order  so  as  to  protect  the  rights  of  the  creditor.361 

§  2359.     Appeal. 

The  right  to  appeal  from  an  order  requiring  a  person  to 
attend  to  be  examined  is  governed  by  the  rules  already  laid 
down  as  applicable  to  all  orders  made  in  the  course  of  sup- 
plementary proceedings.362 

§  2360.     Collateral  attack. 

The  order  cannot  be  attacked  collaterally  where  the  judge 
had  jurisdiction.363 

(B)    INJUNCTION. 

§  2361.     Time. 

Simultaneous  with  the  order  for  examination  or  warrant  of 
arrest,  by  which  the  supplementary  proceeding  is  instituted, 

356  Dorsey  v.  Cummings,  48  Hun,  76,  15  State  Rep.  459. 

357  Schnitzer  v.  Willner,  7  Misc.  497,  58  State  Rep.  45,  27  N.  Y.  Supp. 
970. 

35S  Zelie  v.  Vroman,  22  Misc.  486,  50  N.  Y.  Supp.  836. 
359  Frost  v.  Craig,  18  Civ.  Proc.  R.   (Browne)   296,  30  State  Rep.  S48, 
9  N.  Y.  Supp.  528,  16  Daly,  107. 

3oo  Code  Civ.  Proc.  §  2433,  subd.  1. 

sol  Joyce  v.  Spafard,  9  Civ.  Proc.  R.    (Browne)    342. 

362  Ante,  §  2335. 

363  Lisner  v.  Toplitz,  86  App.  Div.  1,  83  N.  Y.  Supp.  423. 
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or  afterwards,  an  injunction  order  may  be  granted.364  Usu- 
ally such  injunction  is  contained  in  the  order  for  examination 
or  warrant  of  arrest. 

§  2362.     Who  may  make. 

The  order  may  be  made  by  the  judge  by  whom  the  order 
for  examination  or  warrant  of  arrest  was  granted  or  to  whom 
it  is  returnable.365 

§  2363.     Affidavits. 

The  order  may  be  granted  on  the  original  papers,  where  made 
simultaneously  with  the  order  for  examination  or  warrant  of 
arrest,  or,  if  made  afterwards,  on  an  affidavit  showing  suffi- 
cient grounds  therefor.366 

§  2364.     Contents. 

The  order  may  restrain  any  person  or  corporation,  whether 
a  party  or  not  a  party  to  the  special  proceedings,  from  mak- 
ing or  suffering  any  transfer  or  other  disposition  of,  or  in- 
terference with,  the  property  of  the  judgment  debtor,  or  the 
property  or  debt,  concerning  which  any  person  is  required 
to  attend  and  be  examined,  until  further  direction  in  the 
premises.367  A  third  person  sought  to  be  examined  may  be 
enjoined  until  further  order  of  the  court,368  but  such  an  or- 
der is  not  a  defense  to  an  action  on  the  claim.3'30 

§  2365.     Service. 

The  service  of  the  injunction  order  is  to  be  made  in  the 
same  manner  as  the  service  of  an  order  requiring  a  person 
to  attend  and  be  examined.370  An  assignment  of  a  debt,  in 
the  absence  of  notice  of  the  order  in  supplementary  proceed- 
ings, gives  a  good  title  to  a  bona  fide  assignee.371 

364-367  Code  Civ.   Proc.    §    2451. 

3os  Seeley  v.  Garrison,  10  Abb.  Pr.  460. 

369  Glenville  Woolen  Co.  v.  Ripley,  43  N.  Y.  206. 

370  Code  Civ.  Proc.  §  2452.     See  ante,  §  2355. 
37i  Lynch  v.  Johnson,  46  Barb.  56. 
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§  2366.     Effect. 

The  injunction  does  not  justify  a  debtor  in  refusing  to 
comply  with  the  judgment  of  a  court  of  competent  jurisdic- 
tion m  an  action  to  which  the  creditor  in  the  supplementary 
proceedings  is  a  party.37'2  The  service  of  an  injunction  con- 
tained in  an  order  for  the  examination  of  a  third  person  owing 
moneys  to  a  judgment  debtor  creates  a  lien  in  favor  of  the 
creditor  obtaining  the  order,  which  is  not  displaced  by  a 
similar  order  subsequently  served  on  such  third  person  by 
another  creditor,  though  the  last  mentioned  order  was  ob- 
tained first.373  Where  an  order  restraining  a  third  person 
from  disposing  of  the  judgment  debtor's  property  "until  fur- 
ther order  in  the  premises"  is  made,  an  order  appointing  a 
receiver  is  such  further  order.374 

§  2367.     Vacating-  order. 

The  judge  or  the  court  may,  as  a  condition  of  granting  an 
application  to  vacate  or  modify  the  injunction  order,  require 
the  applicant  to  give  security  in  such  sum  and  in  such  a  man- 
ner as  justice  requires."7"'  A  motion  to  dissolve  an  injunction 
contained  in  an  order  for  the  examination  of  a  third  person 
should  be  denied,  notwithstanding  the  judgment  debtor  has 
left  the  jurisdiction  of  the  court,  where  trustees  have  been 
appointed  under  a  will  and  directed  to  pay  him  an  annuity.37' 
What  has  already  been  said  as  to  the  vacation  of  the  order  for 
examination377  applies  to  the  injunction  order. 

§  2368.     What  constitutes  a  violation  of  order. 

The  question  often  arises,  in  contempt  proceedings,  as  to 
whether  a  particular  act  is  a  violation  of  the  injunction.  The 
following  acts  have  been  held  to  be  a  violation  of  the  order: 

3T2  Butler  v.  Niles,  35  How.  Pr.  329. 

373  Bevans  v.  Pierce,  1  City  Ct.  R.  259. 

374  People  v.  Randall,  73  N.  Y.  416. 

375  Code  Civ.  Proc.  §  2451. 

370  Seaman  v.  Pike,  N.  Y.  Daily  Reg.,  Nov.  24,  1883. 
377  See  ante,  §   2358. 
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Using  money  on  deposit  ;378  executing  a  general  assignment  for 
creditors;379  repayment  of  a  loan;3S0  payment  of  rent;381  col- 
lection of  rents  and  payment  on  other  claims;382  payment  by 
the  subtenant  of  rent  due  the  judgment  debtor,  the  tenant,  to 
the  owner  of  the  fee,  where  it  is  not  shown  that  the  subten- 
ant made  the  payment  on  his  own  behalf  or  for  the  protec- 
tion of  his  possession  ;383  transfer  of  property  liable  to  execu- 
tion to  attorney  in  satisfaction  of  the  attorney's  claim  ;3S4  ex- 
penditure of  money  paid  to  the  debtor,  a  widow,  on  an  in- 
surance policy  on  her  husband's  life;385  sale  of  mortgaged 
chattels,  though  with  the  consent  of  the  mortgagee  who  re- 
leases his  lien,  and  an  application  of  the  proceeds  thereof  to 
the  debtor's  own  use;386  conveyance  of  property  pending  a 
stay  of  proceedings  on  the  judgment;387  father's  transfer  of 
his  right  in  an  action  for  damages  for  negligence  resulting 
in  the  death  of  his  son  on  whose  estate  he  has  taken  out  let- 
ters of  administration  ;38s  confession  of  judgment,  where  done 
with  an  obvious  intent  to  change  the  disposition  of  the  debt- 
or's property,  to  the  prejudice  of  the  creditor  in  the  proceed- 

378  Harvey  v.  Arnold,  84  App.  Div.  132,  82  N.  Y.  Supp.  155.  It  is  im- 
material that  deposit  was  "in  trust."  People  v.  Kingsland,  6  Abb.  Dec. 
526;  Jackson  v.  Murray,  25  App.  Div.  140,  49  N.  Y.  Supp.  195,  5  Ann. 
Cas.  78. 

370  Canda  v.  Gollner,  73  Hun,  493,  56  State  Rep.  153,  26  N.  Y.  Supp. 
449;  National  Wall  Paper  Co.  v.  Gerlach,  15  Misc.  640,  37  N.  Y.  Supp. 
428. 

3so  Gillett  v.  Hilton,  11  Civ.  Proc.  R.  (Browne)  108,  which,  however, 
does  not  correctly  state  the  law  as  to  the  disposition  of  money  earned 
within  sixty  days. 

ssi  A&chemoor  v.  Emmvert,  5  Month.  Law  Bui.  80. 

382  Rents  accruing  under  an  existing  lease  are  not  after-acquired 
property.  Stevens  v.  Dewey,  13  App.  Div.  312,  4  Ann.  Cas.  40,  43  N.  Y. 
Supp.  130;  Lertora  v.  Reimann,  5  Ann.  Cas.  19,  53  N.  Y.  Supp.  921. 

383  Browning  v.  Chadwick,  30  Misc.  420,  62  N.  Y.  Supp.  476. 

384  Deposit  Nat.  Bank  v.  Wickham,  44  How.  Pr.  421. 
3S5  Crosby  v.  Stephan,  32  Hun,  478. 

sse  Millington  v.  Fox,  13  N.  Y.  Supp.  334. 
387  woolf  v.  Jacobs,  36  Super.  Ct.  (4  J.  &  S.)  408. 

sss  Wynkoop  v.  Myers,  17  Civ.  Proc.  R.  (Browne)  443,  26  State  Rep. 
81,  7  N.  Y.  Supp.  898. 


§   2369  SUPPLEMENTARY  PROCEEDINGS.  3307 

Art.  VI.     Order  for  Examination. — B.  Injunction. 

ings,  and  where  it  has  that  effect. 3S9  On  the  other  hand,  it 
is  not  a  contempt  to  pay  out  or  transfer  after-acquired  prop- 
erty'500 or  exempt  property.  For  instance,  it  is  not  a  con- 
tempt to  pay  out  earnings  for  personal  services  rendered 
within  sixty  days.391  So  it  is  not  a  violation  of  the  order  to 
transfer  property,  the  legal  title  to  which  is  in  the  debtor's 
wife,392  since  the  legal  title  of  the  property  transferred  must 
have  been  in  the  judgment  debtor  or  the  person  enjoined,  at 
the  time  of  the  service  of  the  order,  in  order  to  constitute  a 
contempt.  The  execution  by  the  judgment  debtor  of  one 
mortgage  of  a  lesser  amount  for  another  is  not  a  violation  of 
the  order,393  nor  is  the  collecting  the  debts  of  a  firm  of  which 
the  debtor  is  a  member  and  using  the  proceeds  in  the  part- 
nership business,394  nor  is  a  sale  of  goods  after  the  suspen- 
sion of  examination  for  more  than  three  years.393  So  a  debtor 
need  not  stop  payment  of  checks  previously  given  for  a  val- 
uable consideration  in  good  faith,396  and  the  order  is  not  vio- 
lated by  the  indorsement  of  a  check  in  pursuance  of  an  as- 
signment made  prior  to  the  institution  of  supplementary  pro- 
ceedings.397 

ssoRoss  v.  Clussman,  5  Super.  Ct.  (3  Sandf.)  676,  Code  R.  (N.  S.)  91; 
distinguishing  Lansing  v.  Easton,  7  Paige,  364,  as  holding  that  merely 
confessing  judgment  is  not  a  violation  of  the  injunction.  Where  the 
confession  is  to  secure  a  debt  justly  due,  it  is  not  a  violation  of  the 
order.  McCredie  v.  Senior,  4  Paige,  378.  Compare  Fenner  v.  Sanborn, 
37  Barb.  610. 

390  potter  v.  Low.  16  How.  Pr.  549:  Atkinson  v.  Sewine,  11  Abb.  Pr. 
(N.  S.)  384;  MeGivney  v.  Childs,  41  Hun,  607,  5  State  Rep.  251;  Duff  us 
v.  Cole,  39  State  Rep.  838,  15  N.  Y.  Supp.  370;  Rainsford  v.  Temple,  3 
Misc.  294,  22  N.  Y.  Supp.  937.  After-acquired  earnings.  Rainsford  v. 
Temple.  3  Misc.  294,  22  N.  Y.  Supp.  937. 

39i  Hancock  v.  Sears,  93  N.  Y.  79;  overruling  Newell  v.  Cutler,  19 
Hun.  74:  followed  in  Corde  v.  Laughlin,  86  N.  Y.  Supp.  795.  What  are 
such  earnings,  see  ante,  §  2332,  p.  3263. 

302  Dean  v.  Hyatt,  5  Wkly.  Dig.  67;  Beard  v.  Snook.  47  Hun,  158. 

393  Duffus  v.  Cole,  39  State  Rep.  838,  15  N.  Y.  Supp.  370. 

39-t  Joline  v.  Connolly,  24  Wkly.  Dig.  111. 

395  Meyers  v.  Herbert,  64  Hun,  200,  45  State  Rep.  626,  22  Civ.  Proc.  R. 
(Browne)  216,  19  N.  Y.  Supp.  132. 

396  Fitzgibbons  v.  Smith,  41  State  Rep.  678,  16  N.  Y.  Supp.  410. 

397  Rhodes  v.  Linderman,  43  State  Rep.  520,  17  N.  Y.  Supp.  628. 
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g  2369.     Nature  of  relief. 

Instead  of  making  an  order  for  the  examination  of  the  judg- 
ment debtor,  the  judge  may  issue  a  warrant  of  arrest.398  The 
proceeding  is  not  dependent  on  a  proceeding  to  obtain  an 
order  for  the  examination  of  the  judgment  debtor.390  Or,  at 
any  time  after  the  making  of  the  order  for  examination,  and 
before  the  close  of  the  examination,  the  warrant  may  be  is- 
sued.400 A  warrant  may  be  issued  against  a  nonresident  judg- 
ment debtor.401 

§  2370.     Motion  papers. 

The  proof  must  consist,  in  addition  to  the  proof  necessary 
to  obtain  an  order  for  the  examination  of  the  judgment  debt- 
or, of  an  affidavit,  to  the  satisfaction  of  the  judge,  that  there 
is  danger  that  the  judgment  debtor  will  leave  the  state,  or 
conceal  himself,  and  that  there  is  reason  to  believe  that  he 
has  property  which  he  unjustly  refuses  to  apply  to  the  pay- 
ment of  the  judgment.402  The  affidavit  must  show  what  prop- 
erty the  debtor  has,  or,  at  least,  that  he  has  property.4"3  Al- 
legations as  to  the  defendant's  having  property  are. not  suffi- 
cient if  a  mere  matter  of  inference,  based  on  the  fact  that  he 
is  of  extravagant  habits,  living  expensively.404  If  danger  of 
concealment  is  relied  on,  it  must  appear  or  be  presumable  that 
such  concealment  will  be  within  the  state.405  If  the  applica- 
tion is  made  after  the  granting  of  an  order  for  examination, 
the  affidavit  should  recite  such  order,  a  copy  of  which  should 

saa  Code  Civ.  Proc.   §   2437. 

309  Frost  v.  Craig,  18  Civ.  Proc.  R.  (Browne)  198,  9  N.  Y.  Supp.  528. 

400  Code  Civ.  Proc.  §  2438. 

4oi  Denning  v.  Schieffelin,  26  State  Rep.  96,  7  N.  Y.  Supp.  98. 

402  Code  Civ.  Proc.  §  2437. 

403  Heller  v.  De  Leon,  26  State  Rep.  102,  7  N.  Y.  Supp.  97. 

404  Netzel  v.  Mulford,  59  How.  Pr.  452. 

405  Rohshand  v.  Waring,  1  Abb.  N.  C.  311. 
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be  annexed,  and  should  set  forth  the  facts  authorizing  an 
arrest. 

Form   of  affidavit. 

[Same  as  affidavit  to  procure  order  for  examination  (pp.  3284-3288), 
and  add:] 

That  said  ,  the  judgment  debtor  herein,  is  about  to  leave  this 

state  [or  "conceal  himself  in  this  state"],  as  deponent  verily  believes, 
and  that  the  grounds  of  his  belief  are  as  follows:    [here  state  facts]. 

That  there  is  reason  to  believe  that ,  the  judgment  debtor  here- 
in, has  property,  to  wit:  [describe  it],  which  is  not  exempt  from  execu- 
tion, and  that  the  grounds  of  deponent's  belief  are  ;   that  on  the 

day  of ,  190 — ,  this  deponent  requested  said  to  ap- 
ply the  said  property  hereinbefore  described  toward  the  satisfaction  of 

said  judgment  but  that  said has  refused  and  neglected  to  apply 

said  property  or  any  part  thereof. 

That  no  previous  application  has  been  made  for  this  order. 

[Jurat.]  [Signature.] 

§  2371.    Warrant. 

The  warrant  must  recite  the  facts,  and  require  the  sheriff 
of  any  county  where  the  judgment  debtor  may  be  found,  to 
arrest  him,  and  bring  him  before  the  judge  issuing  the  war- 
rant, or  before  another  judge  if  the  case  is  one  where  the 
warrant  must  be  returnable  to  another  judge.400  A  justice 
of  the  supreme  court  has  authority  to  issue  a  warrant  for  the 
arrest  of  a  judgment  debtor  residing  in  the  same  judicial  dis- 
trict, but  in  a  county  different  from  that  in  which  the  judge 
resides,  but  as  a  matter  of  expediency  this  power  should  not 
be  exercised  where  the  debtor  resides  in  a  distant  county 
unless  to  prevent  a  failure  of  justice.407  The  warrant  may 
require  the  debtor  to  appear  before  a  referee  instead  of  be- 
fore the  judge,408  and  it  is  not  necessary  that  the  referee  be 
a  resident  of  the  same  county  with  the  debtor.400 

AYhere  the  facts  authorizing  an  arrest  are  made  to  appear, 
by  affidavit,  at  any  time  after  the  making  of  an  order  requir- 
ing the  judgment  debtor  to  attend  and  be  examined  and  be- 
fore the  close  of  his  examination,  the  judge  may,  in  addition 

*oe  Code  Civ.  Proc.  §  2437. 

407-409  Wilson  v.  Andrews,  9  How.  Pr.  39. 


3310  SUPPLEMENTARY  PROCEEDINGS.  g   2371 


Art.    VII.     Warrant    of   Arrest. 


to  issuing  a  warrant,  if  necessary,  direct  the  adjournment,  or, 
if  the  return  day  of  the  order  has  elapsed,  the  continuance  of 
the  proceedings  under  the  order,  until  after  the  return  of  the 
warrant,  and  his  decision  thereupon.410 

Form   of  warrant. 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the  County  of 


Whereas,  proof  has  been  made  to  me  by  the  affidavit  of ,  that 

a  judgment  was  rendered   in  the  court  on  the  day  of 

j  190 — ,  on  service  of  the  summons  on  ,   in  favor 

of  against  ,  for  the  sum  of  dollars,  damages  and 

costs,  and  that  the  judgment  roll  was  filed  in  the  office  of  the  county 

clerk  of  county  on  the  day  of  ,  190 — ,  and  that 

said  judgment  was  duly  docketed  in  the  office  of  the  county  clerk  of  the 
county  of ,  on  the  day  of  •-,  190—,  and  that  an  exe- 
cution against  the  property  of  was  duly  issued  thereon  out  of 

the court,  which  is  a  court  of  record,  on  the day  of , 

190 — ,  to   the  sheriff  of  county,   in   which   county  — ,  the 

judgment  debtor  [resides],  and  that  said  execution  has  been  returned 
by  said  sheriff  wholly  unsatisfied  and  that  said  judgment  remains  whol- 
ly unsatisfied  [or  "that  said  execution  has  not  been  returned  by  said 
sheriff  and   said  judgment  remains   wholly   unsatisfied"].       And  also, 

on  proof,  by  the  affidavit  of  ,  to  my  satisfaction,  that  there  is 

danger  that  ,  the  judgment  debtor,  will  leave  the  state  ["or  will 

conceal  himself  within  the  state"]  and  that  there  is  reason  to  be- 
lieve that  he  has  property,  to-wit:  [describe  property  as  in  affidavit], 
which  he  unjustly  refuses  to  apply  to  the  payment  of  the  judgment: 

You  are  hereby  required  to  arrest  the  said  and  to  bring  him 

before  me  at on  the  day  of ,  190 — ,  at o'clock 

in  the  noon,  then  and  there  to  be  dealt  with  according  to  law. 

And  this  shall  be  your  warrant  therefor. 

Witness,  . 


Plaintiff's  attorney.  Justice  of court. 

Service.  The  sheriff,  when  he  arrests  a  judgment  debt- 
or by  virtue  of  a  warrant,  must  deliver  to  him  a  copy  of  the 
warrant,  and  of  the  affidavit  upon  which  it  was  granted.411 

410  Code  Civ.  Proc.  §  2438. 
«i  Code  Civ.  Proc.  §  2453. 
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§  2372.     Undertaking-. 

Where  a  judgment  debtor  has  been  arrested  and  brought 
before  a  judge  by  virtue  of  a  warrant,  and  it  appears  to  the 
satisfaction  of  the  judge,  from  his  examination  or  other  proof, 
that  there  is  danger  that  he  will  leave  the  state  or  conceal 
himself,  and  that  he  has  property  which  he  has  unjustly  re- 
fused to  apply  to  the  satisfaction  of  the  judgment,  the  judge 
may  make  an  order,  requiring  him  to  give  an  undertaking, 
with  one  or  more  sureties,  in  a  sum  fixed  and  within  a  time 
specified  in  the  order,  to  the  effect  that  he  will  from  time  to 
time  as  the  judge  directs  attend  before  the  judge,  or  before 
a  referee  appointed  or  to  be  appointed  in  the  proceedings, 
and  that  he  will  not,  until  discharged  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property  which  is  not 
exempted  from  seizure  by  section  2463  of  the  Code.  If  he  fails 
to  comply  with  the  order  the  judge  must  forthwith,  by  war- 
rant, commit  him  to  prison,  there  to  remain  until  the  close  of 
the  examination  or  the  giving  of  the  required  undertaking, 
except  that  the  judge  may  direct  the  sheriff  to  produce  him, 
from  time  to  time,  as  required  in  the  course  of  the  proceed- 
ings.412 

Form  of  undertaking. 

In  the  matter  of  the  proceedings  supplementary  to  execution  on  a  judg- 
ment in  an  action  entitled ,  plaintiff,  against ,  defendant. 

Whereas,  a  warrant  was  issued  by  Hon.  ,  justice  of  the  

court,  in  the  above-entitled  proceeding,  to  the  sheriff  of  county, 

pursuant  to  section  2437  of  the  Code  of  Civil  Procedure,  requiring  the 
said  sheriff  to  (state  requirement  of  warrant) ;  and 

Whereas,  the  said has  been  arrested  and  brought  before ; 

and 

Whereas,  it  has  appeared  to  the  satisfaction  of  said  judge,  from  the 

examination  of  said  that  there  is  danger  that  said  ■ will 

leave  the  state  [or  "conceal  himself  within  the  state"],  and  that  he  has 
property,  to-wit:  [describe  property],  which  he  has  unjustly  refused  to 
apply  to  the  satisfaction  of  the  judgment  mentioned  in  said  warrant, 

and  an  order  has  thereupon  been  made  by  Hon.  ,  justice  of  the 

court,  on  the  day  of  190 — ,  requiring  said  

412  Code  Civ.  Proc.  §  2440. 
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to  give  an  undertaking  with  [state  number]  sureties  in  the  sum  of 
,  on  or  before  the day  of  ■ ,  190 — ; 

Now,  therefore,  we,  ,  of  the  city  of [real  estate  broker] 

and ,  of  the  city  of [merchant],  do  hereby  jointly  and  sev- 
erally undertake,  pursuant  to  the  said  order  and  to  the  provisions  of 

section  2440  of  the  Code  of  Civil  Procedure,  that  said  ■ will,  from 

time  to  time,  as  the  said  justice  directs,  attend  before  said  justice  [or 

" ,  a  referee  appointed  in  these  proceedings"]  or  before  any  referee 

hereafter  appointed  in  these  proceedings,  and  that  he  will  not,  until  dis- 
charged from  arrest  by  virtue  of  said  warrant,  dispose  of  any  of  his 
property  not  exempt  from  seizure  by  section  2463  of  the  Code  of  Civil 
Procedure. 

[Date.]  [Signature.] 

[Add  justification,  acknowledgment,  and  approval.] 

§  2373.     Vacation  or  modification. 

The  warrant  may  be  vacated  or  modified,  as  prescribed  in 
section  2433  of  the  Code,  with  respect  to  an  order.413  In  other 
words,  the  warrant  may  be  vacated  or  modified  in  the  same 
way  as  can  an  order  for  the  examination  of  the  judgment 
debtor.  Proceedings  under  the  warrant,  where  obtained  after 
the  order  for  examination,  are  not  terminated  by  the  vacation 
of  such  order.414 

ART.  VIM.     EXAMINATION. 
(A)    BEFORE    WHOM    AND    WHERE. 

§  2374.    Judge  or  referee. 

The  person  required  by  an  order  in  supplementary  pro- 
ceedings to  attend  and  be  examined  must  be  required  to  at- 
tend and  be  examined  either  before  the  judge  to  whom  the 
order  is  returnable  or  before  a  referee  designated  in  such  or- 
der.415 

§  2375.     Place  of  examination. 

The  person  to  be  examined,  if  a  resident,  cannot  be  required 
to  attend  at  a  place  outside  the  county  wherein  his  residence 

*i3  Code  Civ.  Proc.  §  2439.     See  ante,  §§  2335,  2358. 

*"  Frost  v.  Craig,  18  Civ.  Proc.  R.  (Browne)  198,  9  N.  Y.  Supp.  528. 

•us  Code  Civ.  Proc.  §  2442. 
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or  place  of  business  is  situated.416  If  a  nonresident,  he  can 
only  be  required  to  appear  in  the  county  in  which  the  judg- 
ment roll  is  filed,  unless  he  has  a  place  of  business  within  the 
state,  in  which  case  he  may  be  required  to  appear  in  such 
county.417     An   order  requiring  a  judgment  debtor  to  appear 

for  examination  at  the  office  of  the  county  judge  does  not  n< s- 

sarily  mean  his  law  office.418 

(B)    REFERENCE. 

§  2376.     Scope  of  subdivision. 

This  subdivision  will  treat  only  of  matters  peculiar  to  a 
reference  and  the  powers  and  duties  of  the  referee.  Rules 
which  apply  equally  well  whether  the  examination  is  before 
a  judge  or  referee,  such  as  rules  relating  to  the  scope  of  the 
examination,  will  be  considered  in  the  following  subdivision. 

£  2377.     Appointment  of  referee. 

A  referee  may  he  appointed  in  the  original  order  for  exam- 
ination, to  take  the  testimony,41'J  or  a  referee  may  be  appoint- 
ed afterwards.  It  is  customary,  where  the  order  for  examina- 
tion appoints  a  referee,  to  state  the  time  when,  and  the  place 
where,  the  person  to  be  examined  is  to  attend,  but  it  seems 
that  the  order  may  merely  appoint  a  referee  and  direct  the 
person  to  be  examined  to  attend  at  such  time  and  place  as  the 
referee  shall  fix.4-  Section  2443  of  the  Code  provides  as  fol- 
lows: "At  any  stage  of  the  proceedings,  the  judge  to  whom 
the  order  is  returnable  may,  in  his  discretion,  make  an  order 
directing  that  any  other  examination  or  testimony  be  taken 
by,  or  that  a  question  arising  be  referred  to,  a  referee,  desig- 
nated in  the  order.     Where  a  question  is  so  referred,  the  ref- 

4i6  Code  Civ.  Proc.  §   2459. 

*"  Anway  v.  David,  9  Hun,  296. 

4i8  Myers  v.  Janes,  3  Abb.  Pr.  301. 

4i3  Code  Civ.  Proc.  §  2442;  Green  v.  Bullard,  8  How.  Pr.  313;  Hul- 
saver  v.  Wiles,  11  How.  Pr.  446. 

420  Redmond  v.  Goldsmitb,  2  Month.  Law  Bui.  19.  Form  of  notice 
of  time  and  place  of  hearing  in  action,  see  ante,  §  1875. 

N.  Y.  Prac— 208. 
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eree  may  be  directed  to  report  either  the  evidence  or  the 
facts."421  It  has  been  held  that  this  Code  section  does  not 
apply  to  an  order  of  reference  to  examine  the  debtor  or  a 
third  person  but  applies  only  to  incidental  questions  of  fact 
arising  at  any  stage  of  the  proceeding  before  a  judge  to  whom 
the  order  is  returnable.422  The  order  of  appointment  need 
not  be  incorporated  with  the  order  requiring  the  creditor  to 
appear  before  the  referee  for  examination.423  It  has  been 
held  that  a  referee  will  not  ordinarily  be  appointed  unless  it 
is  apparent  that  a  difficult  and  protracted  examination  must 
ensue,424  but  at  present  it  is  very  seldom  that  the  examination 
is  had  before  a  judge.  No  order  of  reference  will  be  made  in 
supplementary  proceedings  in  the  city  court  of  New  York 
city.425 

The  attorney  for  the  judgment  creditor  is  usually  allowed 
to  name  the  referee.  The  general  rules  as  to  who  may  be 
referees,  apply,  and  will  not  be  repeated.420  The  residence 
of  the  referee  appointed,  with  respect  to  that  of  the  person 
examined,  is  immaterial.427  If  the  referee  is  objectionable, 
the  judge  making  the  order  should  be  applied  to  for  a  change 
of  referee.428 

§  2378.     Oath  of  referee. 

Unless  the  parties  expressly  waive  the  referee's  oath,  a  ref- 
eree must,  before  entering  upon  an  examination,  or  taking  testi- 
mony, subscribe  and  take  an  oath  that  he  will  faithfully  and 
fairly  discharge  his  duty  upon  the  reference  and  make  a  just 
and  true  report,  according  to  the  best  of  his  understanding. 

421  Code  Civ.  Proc.  §  2443.  Application  of  Code  provision,  see  Maas 
v.  McEntegart,  21  Misc.  462,  47  N.  Y.  Supp.  673. 

422  Howe  v.  Welch,  11  Civ.  Proc.  R.    (Browne)    445. 

423  Lewis  v.  Penfleld,  39  How.  Pr.  490. 
424Hollister  v.  Spafford,  5  Super.  Ct.  (3  Sandf.)   742. 

425  Rule  24  of  Rules  of  City  Ct. 

426  see  ante,  §  1867;  Gilbert  v.  Frothingham,  13  Civ.  Proc.  R. 
(Browne)   288. 

427  Bingham  v.   Disbrow,   37  Barb.  24. 
428Tremain  v.  Richardson,  68  N.  Y.  617. 
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The  oath  may  be  administered  by  an  officer  designated  in  sec- 
tion 842  of  the  Code,  and  must  be  returned  to  the  judge,  with 
the  report  or  testimony.420  The  oath  may  be  waived  where 
the  parties  are  of  age,  and  present,  in  person  or  by  attorney, 
by  written  stipulation  or  orally.  If  the  waiver  is  oral  it  must 
be  entered  in  the  referee's  minutes.430 

Form  of  oath. 

[Title  of  proceeding.] 

[Venue.] 

I,  ,  the  referee  appointed  by  an  order  of  Hon. ,  made  in 

the  above-entitled  proceeding,  bearing  date  the  day  of  , 

190 — ,  do  solemnly  swear  that  I  will  faithfully  and  fairly  discharge  my 
duty  on  said  reference  and  will  make  a  just  and  true  report,  according 
to  the  best  of  my  understanding. 

[Jurat.]  [Signature.] 

§  2379.     Powers  of  referee. 

The  referee  has  authority  to  do  the  following  acts. 

Issuance  of  subpoena.     Subpoenas  may  be  issued  under 

the  hand  of  the  referee  before  whom  the  witnesses  are  to  tes- 
tify.431 

Form  of  subpoena. 

The  People  of  the  State  of  New  York,  to  ,  Greeting: 

We  Command  You,  That  all  business  and  excuses  being  laid  aside,  you 

and   each   of  you   appear  and  attend  before  ■ ,  Esq.,   the  referee 

appointed  by  Hon.  ,  at  the  office  of  said  referee,  number  , 

in  the  ,  on  the  day  of  ,  190 — ,  at  o'clock  in 

the  noon,  to  testify  and  give   evidence   in  a  certain  proceeding 

now  pending  in  the  said  court,  supplementary  to  an  execution  issued  on 

a  judgment  recovered  by  against  in  the court  on 

the day  of ,  190 — ,  on  the  part  of  the  said  judgment . 

And  for  a  failure  to  attend,  you  will  be  deemed  guilty  of  a  contempt  of 
court,  and  liable  to  pay  all  loss  and  damages  sustained  thereby  to  the 
party  aggrieved,  and  forfeit  fifty  dollars  in  addition  thereto. 

[Signature    of    attorney.]  [Signature    of   referee.] 

•129  Code  Civ.  Proc.  §  2445.     General  rules  as  to  oaths  of  referees  in 
general,  see  ante,    §   1874. 

430  Code  Civ.   Proc.   §  1016. 

431  Knowles  v.  De  Lazare,  8  Civ.  Proc.  R.    (Browne)    386;   People  v. 
Ball,  37  Hun,  245. 
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Subpoena  duces  tecum.     A  referee  may  make  an  order 


directing  the  judgment  debtor  to  produce  his  books  and  pa- 
pers, 4:;-  though  the  debtor  is  a  corporation,488  but,  in  the  lat- 
ter instance,  a  subpoena  duces  teeum  must  be  served  on  the 
officer  who  has  power  to  produce  the  books  and  not  on  a  mere 
employe.434  A  debtor  cannot  be  compelled  to  leave  his  books 
with  the  referee  for  examination  by  the  judgment  creditor.435 

Administering-  oath  to  witnesses.     A  referee  has  power 

to  administer  an  oath  to  the  person  to  be  examined488  or  wit- 
nesses. 

Adjournments.     The  judge  or  referee  may  adjourn  the 

proceedings  from  time  to  time  as  he  thinks  proper.4"'7  The 
power  of  a  referee  to  order  an  adjournment  is  the  same  as 
that  of  a  judge  when  the  examination  is  had  before  the  judge. 
The  referee  may  adjourn  the  proceedings  from  time  to  time, 
without  the  consent  of  the  debtor.438  The  referee  may  adjourn 
the  hearing  to  a  place  other  than  the  one  mentioned  in  the 
order  of  reference,430  provided  it  is  not  outside  the  county 
where  the  person  to  be  examined  resides  or  has  a  place  of 
business,  or,  if  the  person  is  a  nonresident  having  no  place  of 
business  within  the  state,  outside  the  county  where  the  judg- 
ment roll  is  filed.  If  the  referee  is  absent  on  the  day  set.  he 
can  appoint  another  time  for  the  hearing.440  The  judge  may 
direct  a  judgment  debtor  to  appear  before  a  referee  to  com- 
plete his  examination  where  the  referee  has  lost  jurisdiction 
through    an    irregular    adjournment.443     An    application    for 

432pruden  v.  Tallman,  6   Civ.  Proc.  R.    (Browne)    360. 

«3  Holmes  v.  Stietz,  6  Civ.  Proc.  R.  (Browne)  362,  note;  Pender- 
gast  v.  Dempsey,  18  Civ.  Proc.  R.    (Browne)    198,   10  N.  Y.  Supp.  938. 

•*34  Wainwright  v.  Tiffiny,  13  Civ.  Proc.  R.    (Browne)    222. 

435  Barnes  v.  Levy,  23  Civ.  Proc.  R.  (Browne)  253,  29  N.  Y.  Supp. 
1076. 

430  Woods  v.  Ross,  N.  Y.  Daily  Reg.,  Feb.  4,   1886. 

437  Code   Civ.   Proc.   §   2444. 

438  Kaufman   v.    Thrasher,    10    Hun,    438. 

439  Weaver  v.  Brydges,  85  Hun,  503,  66  State  Rep.  742,  33  N.  Y.  Supp. 
132. 

440  Allen   v.   Starring,   26   How.   Pr.   57. 
44i  Kaufman  v.  Thrasher,  10  Hun,  438. 
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a  stay  of  the  examination  and  proceeding's  because  of  the 
ill  health  of  plaintiff  should  be  made  to  the  referee  and  not 
to  the  judge  who  made  the  order  appointing  the  referee.442 
The  omission  from  the  record  of  an  adjournment  does  not 
give  rise  to  a  presumption  of  a  loss  of  jurisdiction,  where 
d<  fendant  subsequently  attended  the  examination.44" 

Punishment  for  contempt.     It  seems  that  there  is  no 

authority  for  the  referee  to  himself  punish  the  person  to  be 
examined  for  contempt  in  failing  to  attend  to  be  examined  or 
refusing  to  answer  questions,  but  that  he  must  report  the 
facts  1"  the  judge  granting  the  order  or  to  whom  it  is  return- 
able, or  to  t  In-  court.444 

§  2380.     Duties  of  referee. 

The  duly  of  the  referee  is  not  to  prosecute  the  inquisition 
but  to  take  the  evidence  drawn  out  by  the  creditor's  coun- 
sel. ■••■■• 

Report.      After  the  examination   is  concluded,  it  is  the 

duty  of  the  referee  to  make  a  report  to  the  judge  before  whom 
the  proceedings  are  returnable.  If  the  order  makes  no  pro- 
vision ;is  10  the  nature  of  the  report,  the  referee  must  certify 
to  the  judue  io  whom  the  order  is  returnable  all  the  evidence 
and  the  other  proceedings  taken  before  him.440  Where  a  spe- 
cial  question  is  referred,  pursuant  to  section  2-443  of  the  Code, 
the  referee  may  he  directed  to  report  either  the  evidence  or 
the  facts.447  In  the  latter  case  the  referee  should  also  certify 
the  evidence.448  The  report  must  also  contain  the  oath  of  the 
referee,  or  the  express  waiver  of  it  either  in  the  form  of  a 
written  waiver  or  of  an  entry  in  the  minutes  that  such  waiver 
g    orally   given.449     If  the  person  to  be   examined   fails  to 

4i:  Mason  v.  Lee,  23  How.   Pr.   466. 

44-  Robertson  v.  Hay,  12  Misc.  7,  66  State  Rep.  530,  33  N.  Y.  Supp.  31. 

444  Code  Civ.  Proc.   §   2457. 

44;  People  v.  Leipzig,  52  How.  Pr.  410. 

44G  Code   Civ.   Proc.    §    2442. 

447  Code  Civ.  Proc.  §  2443. 

44*  Rule  30  of  General  Rules  of  Practice. 

449  Code  Civ.  Proc.  §  2445. 
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attend  before  the  referee,  or  refuses  to  answer  a  question,  the 
referee  should,  on  request,  make  a  special  report,  setting  forth 
the  facts.  A  discontinuance  should  not  be  ordered  before  the 
report  of  the  referee  is  made  where  the  referee  has  heard  all 
the  evidence  offered  before  him.450 

Form    of   report. 

[Title  of  proceeding.] 

To  Hon.  ,  a  justice  of  the court: 

I,  the  undersigned,  sole  referee,  appointed  pursuant  to  an  order  of  the 

Hon. ,  made  in  the  above-entitled  proceeding,  dated  the  

day  of ,  190 — ,  and  hereto  annexed,  whereby  it  was  referred  to  me 

to  take  and  certify  the  examination  in  said  proceedings,  respectfully 
report  as  follows: 

I.  Before  entering  on  said  examination,  I  subscribed  and  took  the  oath 
required  by  section  2445  of  the  Code  of  Civil  Procedure,  which  oath  is 
annexed  to  and  forms  a  part  of  this  report  [or  if  the  oath  was  waived 
by  the  parties,  so  state  and  add  "as  appears  by  the  stipulation  hereto 
annexed"]. 

II.  I  have  been  attended  by  the  parties  to  the  action  on  which   Hie 

above  proceeding  is  based;    and  who  appeared  as  attorney  in 

behalf  of  ,  and  who  appeared  as   attorney   in  behalf  of 

III.  I  have  heard  the  proofs  and  allegations  and  taken  the  testimony 

of ,  the  judgment  debtor,  and ,  and ,  which  is  hereto 

annexed,  and  which  is  all  the  evidence  taken  before  me. 

IV.  I  report  that  said  depositions  were,  when  completed,  carefully  read 

by  me  to  the  said and ,  and  were  thereupon  subscribed  by 

them  in  my  presence. 

All  of  which  is  respectfully  submitted. 

tDatel  g  [Signature.] 

Examinations  and  testimony  of ,  and ,  taken  pursuant  to 

the  order  of  Hon. ,  judge  of  the  court,  dated  the  

day   of  ,    190—,   a  copy   of  which   order  is   hereto   annexed,   by 

,    referee,   at   ,    on    the   day    of   ,    190—',    at 

o'clock  in  the noon. 

[Date.] 
Present, for ;  for 

Said  having  been  first  duly  sworn  by  said  referee,  testified  as 

follows  on  his  direct  examination:  [insert  direct  testimony]. 
And  on   his  cross-examination  by  ,   attorney  for  ,   said 


430  Kennedy  v.  Norcott,  54  How.  Pr.  87. 
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further  testified  as  follows:     [insert  testimony  brought  out  on 


cross-examination  which  should  be  followed  by  signature  of  witness]. 

[In  like  manner  insert  the  testimony  of  other  witnesses.  If  there  was 
an  adjournment,  so  state  and  show  the  date  on  which  the  adjourned 
hearing  took  place.] 

§  2381.     Subscription  of  testimony. 

Where  tin-  examination  is  concluded,  all  that  the  party  ex- 
amined has  a  right  to  do  is  to  add  such  explanatory  statements 
as  he,  o*r  his  counsel,  may  deem  necessary  to  prevent  any  mis- 
apprehension of  whal  he  lias  already  said.*61  If  taken  down 
incorrectly,  the  witness  should  be  allowed  to  change  it  before 
being  required  to  sign  his  testimony.*52  The  court  will  not 
compel  the  witness  to  si<_rii  his  deposition  where  by  so  doing 
In-  might  subject  himself  to  legal  liability  not  otherwise  ex- 
isting.4"'; 

.^  2382.     Substitution  of  referee. 

A  new  referee  may  be  substituted  by  the  judge  before  whom 
the  order  is  made  returnable.454 

§  2383.     Effect  of  absence  of  referee. 

The  absence  of  the  referee  ;it  the  time  appointed  for  exam- 
ination does  not,  ipso  facto,  terminate  the  proceedings.4""' 

§  2384.     Waiver  by  appearance. 

Appearance  before  a  referee,  and  submitting  to  an  examina- 
tion without  objection,  is  a  waiver  of  any  irregularity. *56 

45i  Corning  v.  Tooker,  5  How.  Pr.   16. 
*52  Sherwood   v.   Dolen,   14   Hun,  191. 

Marx  v.  Spaulding.  43  Hun,  365,  6  State  Rep.  530. 
454  Pardee  v.  Tildon,  83  N.  Y.  623.     General  rules  as  to  removal   of 
referees,  see  ante,  §   1869. 

Keihen  v.  Shipherd,  16  Civ.  Proc.  R.   (Browne)   183,  24  State  Rep. 
!  X.  Y.  Supp.  339;   Allen  v.  Starring,  26  How.  Pr.  57. 
llingham   v.    Disbrow,   37    Barb.   24;    Rouse  v.    Goodman,   8   Misc. 
691,  28  N.  Y.  Supp.  524;  Robertson  v.  Hay,  12  Misc.  7,  33  N.  Y.  Supp.  31. 
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(C)   GENERAL  RULES  RELATING  TO  THE   EXAMINATION. 

§  2385.     Who  may  be  examined. 

The  persons  who  may  be  examined  on  the  hearing  may  be 
roughly  grouped  as  (1)  the  judgment  creditor.  CM  the  judg- 
ment debtor,  (3)  persons  indebted  to,  or  in  possession  of  prop- 
erty of,  the  judgment  debtor,  and  (4)  other  persons  compe- 
tent to  testify  as  witnesses.  The  Code  provides  that  "either 
party  may  be  examined  as  a  witness  in  his  own  behalf  and 
may  produce  and  examine  other  witnesses,  as  on  the  trial  of 
an  action."457  And  also  that  "a  corporation  must  attend  by, 
and  answer  under  the  oath  of,  an  officer  thereof;  and  the  judge 
may,  in  his  discretion,  specify  the  officer."458  Neglect  to  ad- 
journ or  extend  the  proceedings  after  the  examination  of  the 
debtor  has  been  concluded  precludes  the  righl  to  subsequently 
compel  a  witness  to  appear  and  testify. 

§  2386.     Who  must  be  examined. 

A  judgmenl   debtor  himself  need  qo1   I xamined.460     The 

creditor  may  either  examine  the  judgmenl  debtor  .done,  or 
the  debtor  and  witnesses,  or  merely  witnesses. 

§  2387.     Subpoena. 

The  method  of  compelling  the  attendance  of  a  witness  is 
by  a  subpoena.     The  subpoena  is  served  as  in  an  action,  and 

a  witness  may  insist  on  pay nt  of  his  fees  as  a  condition  to 

his  attendance.461  A  Avitness  cannot  be  subpoenaed  until  serv- 
ice of  the  order  for  examination  or  the  voluntary  appearance  of 
the  person  to  be  examined.462  A  witness  may  he  required  to 
appear  by  subpoena  in  a  county  other  than  the  one  in  which 
he  resides.463     The  right  to  compel  the  assign >f  a  judgment 

457,  4r,s  code  Civ.  Proc.  §  2444. 

459  Thomas  v.  Kircher,  15  Abb.  Pr.    (N.  S.)   342. 

460  Graves  v.  Lake,   12    How.   Pr.    33. 
46i  Davis  v.  Turner,  4  How.   Pr.  190. 

462  people  v.  Warner,  51  Hun,  53,  20  State  Rep.  573,  3  N    Y    Supp 
768. 

463  Foster  v.  Wilkinson,  37  Hun,  242. 
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debtor  to  appear  as  a  witness  and  produce  books  is  not  pre- 
cluded  by  tin-  fact  that  the  judgment  creditor  has  elected  to 
bring  an  action  to  have  the  assignment  set  aside.404  "Where 
a  witness  appears  •without  being  subpoenaed,  he  is  bound  to 
answer  proper  questions  just  the  same  as  if  he  had  been  sub- 
poenaed.460 

§  2388.     Oath. 

Tin-  examination  of  ;i  party  or  witness  must  be  under  oath.406 

.^  2389.     Scope  of  examination. 

Jt  is  impossible  to  lay  down  any  particular  rules  which 
shall  be  universally  applicable,  farther  than  that  the  whole 
examination  musl  be,  i'or  its  single  object,  to  ascertain  wheth- 
er there  is  any  property  of  the  debtor  which  ought  to  be  ap- 
plied to  the  payment  id' the  judgment  creditor's  claim;  and  the 
•  xtdit  of  the  inquiry,  in  each  particular  case,  must  be  left 
to  the  good  sense  of  the  officer  under  whose  direction  it  takes 
place,  having  in  view  this  object."'7  That  a  -'fishing"  exam- 
ination is  proper  is  undoubted  since  if  the  rule  were  other- 
wise the  pr< dings  would  he  of  very  little  practical  benefit. 

The  Code  provides  that  the  judgmenl  debtor  must  "attend 
and  he  examined  concerning  his  property,"*68  and  that  a  third 
person  indebted  to,  or  having  possession  of,  property  of  the 
judgmenl  debtor,  musl  ••attend  and  be  examined  concerning 
the  debt  or  other  property."469  No  question  which  does  not 
tend  to  discover  the  debtor's  property  is  relevant  or  proper.170 
and  this  is  true  regardless  of  who  is  the  person  being  exam- 
ined. 

If  the  judgmenl  debtor  is  examined,  the  examination  should 

*64  Matter  of  Sickle,  52  Htm,  527,  23  State  Rep.  585,  17  Civ.  Proc.  R. 
(Browne)   138,  5  N.  Y.  Stipp.  703. 
tes  People  v.  Marston,   18  Abb.   Pr.   257. 
466  Code  Civ.   Proc.   §    2444. 

^Leroy  v.  Halsey,  8  Super.  Ct.   (1  Duer)    589,  591. 
46s  Code  Civ.   Proc.  §§  2435,  2436. 
469  Code  Civ.  Proc.  §  2441. 
*70  Corning  v.   Tooker,  5   How.  Pr.   16. 
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be  the  same  as  that  of  any  other  witness.471  The  judgment 
debtor  cannot  escape  further  examination  by  stating  that  he 
has  no  property.  If  he  is  in  possession  of  any  property,  he 
may  be  asked  when,  where,  and  how  he  obtained  possession, 
and  on  what  terms  he  holds  it.  If  he  is  not  in  possession  of 
any  property,  he  may  be  asked  whether  he  had  any  or  w;is  in- 
terested in  any  a  short  time  previous  to  the  judgment,  and 
what  has  become  of  it,  and  if  be  answers  that  he  has  sold  it 
absolutely  he  may  be  asked  what  Mere  the  conditions  of  the 
sale,  and  what  has  become  of  the  proceeds.  If  there  is  any 
doubt  as  to  the  bona  fides  of  the  transfer,  the  examination 
may  be  thorough  on  that  point.47-  The  examination  of  a 
debtor  who  has  made  an  assignment  for  the  benefit  of  cred- 
itors, before  service  of  the  order  for  examination,  should  not 
be  limited  to  property  acquired  since  the  assignment.478  The 
good  faith  of  a  transfer  of  property  may  be  inquired  into,474 
notwithstanding  the  fact  that  the  examination  may  show  that 
the  debtor  had  been  guilty  of  a  crime.478  The  debtor  may  be 
examined  as  to  moneys  lost  in  gambling  and  be  required  to 
give  the  name  of  the  winner.476  The  debtor  cannot,  however, 
be  required  to  answer  questions  not  tending  to  show  whether 
he  is  in  possession  of  or  entitled  to  property  which  might  be 
ordered  to  be  applied  towards  the  satisfaction  of  the  judg- 

■t-i  Leroy  v.  Halsey,  8  Super.  Ct.  (1  Duer)  589,  11  N.  Y.  Leg.  Obs. 
252,  Code  R.    (N.  S.)    275. 

472  Sandford  v.  Carr,  2  Abb.  Pr.  462;  Leroy  v.  Halsey,  supra. 

i-3  Seligman  v.  Wallach,  16  Abb.  N.  C.  317,  6  Civ.  Proc.  R.  (Browne) 
232,  67  How.  Pr.  514;  Schneider  v.  Altman,  16  Abb.  N.  C.  312.  Rule 
is  otherwise  where  examining  creditor  has  recognized  assignment  by 
proving  his  claim.  Wilson  Bros.  Woodenware  &  Toy  Co.  v.  Daggett, 
9  Civ.  Proc.  R.  (Browne)  408.  So  rule  is  different  where  action  has 
been  brought  to  set  aside  the  assignment.  Bacon  v.  Goldsmith,  1  City 
Ct.  R.  462;   Schloss  v.  Wallach,  16  Abb.  N.  C.  319,  note. 

4T4Lathrop  v.  Clapp,  40  N.  Y.  328;  Matter  of  Sickle,  52  Hun,  527,  23 
State  Rep.  585,  17  Civ.  Proc.  R.  (Browne)  138,  5  N.  Y.  Supp.  703;  Mat- 
ter of  Sickle,  52  Hun,  527,  5  N.  Y.  Supp.  703;  Millar  v.  Weaver,  23 
Misc.  254,  53  N.  Y.  Supp.  259. 

475  Forbes  v.  Willard,  37  How.   Pr.  193,  54  Barb.  520. 

*"6  Steinhart  v.  Farrell,  3  State  Rep.  292. 
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ment.477  Thus,  it  is  not  competent  to  inquire  whether  the 
amount  of  a  trust  affords  a  surplus  applicable,  unless  there  is 
an  accumulation  in  hands  of  the  trustees.478 

The  examination  of  a  third  person  should  be  conducted  in 
the  same  manner  as  that  of  the  judgment  debtor.479  It  has 
been  held,  however,  that  if  a  "third  person"  deny  that  he  is 
indebted  to  defendant  and  that  he  has  any  property  belong- 
ing to  him,  the  power  of  the  court,  so  far  as  he  is  concerned, 
is  a1  an  end.  except  to  forbid,  by  order,  a  transfer  or  disposi- 
tion of  such  property  or  interest  until  the  receiver  has  pro- 
ceeded againsl  him.480 

The  Code  provision  that  either  party  may  examine  witness- 
es in  his  behalf  authorizes  a  thorough  examination  of  such 
witnesses  as  to  any  property  of  the  defendant,  and  the  witness 
is  not  excused  from  answering  because  he  sets  up  a  claim  to 
the  property  which  is  the  subject  of  the  examination.481  He 
may  1"-  examined  to  show  that  the  purchase  was  not  made  in 
good  faith.482  If  the  witness  is  indebted  to  the  judgment  debt- 
or, he  may  be  asked  questions  to  show  that  he  holds  the  pro- 
ceeds of  collateral  security  in  excess  of  his  debt.483  Such  a 
witness  is  not  entitled  to  counsel  as  a  matter  of  right.484 

Incriminating  questions.     A  party  or  a  witness,  when 

examined,  "is  not  excused  from  answering  a  question,  on  the 
ground  that  bis  examination  will  tend  to  convict  him  of  the 
commission  of  a  fraud;  or  to  prove  that  he  has  been  a  party 
to,  or  privy  to,  or  knowing  of,  a  conveyance,  assignment,  trans- 
fer, or  other  disposition  of  property,  for  any  purpose ;  or  that 
he  or  another  person  claims  to  be  entitled,  as  against  the  judg- 
ment creditor  or  a  receiver  appointed  or  to  be  appointed  in 
the   special    proceeding,   to    hold   property,    derived   from    or 

477  Van  Wyck  v.  Bradly,  3  Code  R.  157;  Hunt  v.  Enoch,  6  Abb.  Pr.  212. 

478  Campbell  v.  Foster,  35  N.  Y.  361. 

479  Corning  v.  Tooker,  5  How.  Pr.  16. 

4so  Tompkins  County  Bank  v.  Trapp,  21   How.  Pr.  17. 

4si  Sandford  v.   Carr,  2  Abb.  Pr.  462. 

482  Mechanics'  &  Traders'  Bank  v.  Healy,  14  Wkly.  Dig.  120. 

4S3Marx  v.  Spaulding,  43  Hun,  365,  6  State  Rep.  530. 

4S4  Schwab  v.  Cohen,  13  State  Rep.  709. 
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through  the  judgment  debtor,  or  to  be  discharged  from  the  pay- 
ment of  a  debl  which  was  due  to  the  judgment  debtor,  or  to 
a  person  in  his  behalf.  But  an  answer  eannol  be  used,  as 
evidence  againsl  the  person  so  answering,  in  a  criminal  action, 
or  criminal  proceeding."485  Before  the  amendment  of  1881 
the  Code  provided  that  the  examination  should  not  be  used  .is 
evidence  againsl  the  party  examined  in  criminal  or  civil  pro- 
ceedings.    The  amendment  struck  out  the  word  "civil."*86 

§  2390.     Mode  of  examining. 

Leading  questions  are  allowable.487  Since  the  amendment 
of  the  old  Code,  and  under  the  present  Code,  the  debtor  may 
be  cross-examined  in  his  own  behalf  on  the  subject-matter  of 
the  direct  examination.488 

Commission  to  take  testimony  out  of  state.     Formerly, 

a  commission  to  take  testimony  out  of  the  slate  could  not  be 
issued  in  supplementary  proceedings,488  bu1  the  statute  has 
been  amended  and  now  such  a  commission  may  be  issued  in 
supplementary  proceedings.- 


400 


§  2391.     Reopening  examination. 

The  examination  may  be  reopened  even  after  a  receiver  has 
been  appointed,4'*1  but  only  on  a  special  order  for  that  pur- 
pose.492 

4S5  Code  Civ.  Proc.  §  2460.  Answer  in  supplementary  proceedings 
cannot  be  used  as  basis  to  impeach  the  witness  in  a  criminal  prosecu- 
tion. Loomis  v.  People,  19  Hun,  601.  Cannot  be  used  in  criminal 
prosecution.  Barber  v.  People,  17  Hun,  366,  368.  Can  be  used  in  civil 
proceedings.  Wright  v.  Nostrand,  94  N.  Y.  31,  41;  Kain  v.  Laikin, 
4  App.  Div.   209,  38  N.  Y.   Supp.  546. 

486  Dusenbury  v.  Dusenbury,  63  How.  Pr.   349. 

487  Corning  v.   Tooker,   5   How.    Pr.   16. 

488Leroy  v.  Halsey,  8  Super.  Ct.  (1  Duer)  589,  591;  overruling  Corn- 
ing v.  Tooker,   5  How.  Pr.   16. 

48o  Champlin  v.   Stodart,    64    How.   Pr.    378. 

40ioFiske  v.  Twigg,  50  Super.  Ct.  (18  J.  &  S.)  69,  5  Civ.  Froc.  R. 
(Browne)   41. 

4fi  Leggett  v.  Sloan,  24  How.  Pr.  479. 

402  Qrr's  Case,  2  Abb.  Pr.  457. 
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§  2392.     Filing  examination. 

The  examination  must  be  filed  with  the  comity  clerk  in  the 
county  in  which  the  examination  is  had.-3  The  examination 
is  a  record  of  the  court,  in  which  the  judgment  debtor  has 
sufficienl  interesl  to  require  the  judgment  creditor  to  file  it 
for  future  use  or  reference.4"4  Examinations  should  be  filed 
even  though  incomplete  when  their  filing  is  demanded.496 

ART.   IX.     ORDER    FOR   PAYMENT  OR   DELIVERY  OF   PROPERTY. 

§  2393.     Consideration  of  Code  provisions. 

Property   is   reached   by   supplementary   proceedings  either 
(1)  by  a  permissive  order  granted  a  third  person,  or  (2)  by  a 
compulsory  order  to   deliver  or  pay  over,  or   (3)   through  a 
receiver     Sections    2446    and    2447    of   the    Code   provide   a 
method  for  the  payment  of  money  or  delivery  of  property  to 
the  sheriff  or  the  receiver  for  the  benefit  of  the  person  insti- 
tuting  the  supplementary  proceedings.     The  principal  differ- 
ence between  the  two  provisions  is  that  section  2446,  which 
permits  a  person  indebted  to  the  judgment  debtor  to  pay  the 
deD1  to  a  sheriff  so  as  to  discharge  the  indebtedness,  is  merely 
permissive,  and  applies  only  to  an  indebtedness ;*98  while,  on 
the  other  hand,  the  succeeding  section,  i.  e.,  2447,  applies  only 
to  monev  or  other  personal  property  in  the  hands  of  the  uidg- 
meu1    debtor   and   "articles  of  personal  property  which   are 
capable  of  delivery"  in  the  possession  or  under  the  control  ot 
another  p.rsun.4-     The   one  applies  wholly  to  third  persons 
while  the  other  applies  both  to  a  judgment  debtor  and  to  third 
persons. 

...Section  825   of  the  Code  is  applicable.     People  v.  McGoldrick,   24 
Civ    Proc.  R.    (Scott)    292,  33  N.  Y.  Supp.  441. 

L  Reniier  v    Meyer,  22  Abb.  N.  C.  438,  6  N.  Y.  Supp.  53o. 
J         *g  l.  Fran,,  20  Misc.  692,  46  N  Y ^Supp  675.  Falkenburg 
v    Frank    19  Misc.  418,  77  State  Rep.  1137,  43  N.  Y.  Supp.  1137. 

Maraud   Lodge    Knights    of    Pythias    v.    Manhattan    Sav.    Inst.,    12 

"T  ST iTiSS  Sy  to  a  mere  debt.     Earle  ,  Quinn,  N.  Y. 
Daily  Reg.,  Dec.   11,  1880. 
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§  2394.     Order  "permitting"  third  person  to  pay  sheriff. 

Section  2446  authorizes  an  order  permitting  the  person  or 
corporation  indebted  to  a  judgment  debtor,  to  pay  to  a  sheriff, 
designated  in  the  order,  a  sum,  on  account  of  the  alleged  in- 
debtedness, not  exceeding  the  sum  which  will  satisfy  the  ex- 
ecution.498 This  Code  section  is  merely  permissive,*99  applies 
only  to  third  persons,  and  the  granting  thereof  is  discretion- 
ary. 

Who  may  make.     The  order  may  be  made  by  the  judge 

by  whom  the  order  for  examination  or  warrant  of  arresl  was 
granted,  or  to  whom  it  was  returnable.' 

Time  when  order  may  be  made.     The  order  may  be 

made  at  any  time  after  the  comme menl   of  supplementary 

proceedings,  and  before  the  appointment  of  a  receiver  there- 
in, or  the  extension  of  a  receivership  thereto.  "' 

Motion  papers.     Proof  by  affidavit,  to  the  satisfaction 

of  the  judge,  must  be  made  that  a  person  or  corporation  is 
indebted  to  the  judgment  debtor.502 

Form  of  affidavit. 

[Title  of  proceeding  and  venue.] 
A.  X.,  being  duly  sworn,  says: 

I.  That  he  is . 

II.  That  said  supplementary  proceeding  was  commenced  before  Hon. 

,  judge  of  the court,  at ,  on  the day  of . 

190—  who,  on  the day  of ,  190—,  granted  an  order  for  the 

examination   [or  warrant  for  the  arrest]   of  ,  requiring  him   to 


III.  That  no  receiver  has  been  appointed  therein  and  no  receivership 
has  been  extended  thereto. 

IV.  That ,  of ,  is  indebted  to .  the  judgment  debtor 

herein,  in  the  sum  of  dollars,  for  [state  how  indebtedness  was 

created]. 

V.  That  no  previous  application  has  been  made  for  this  order. 
[Jurat]  [Signature.] 


49s  Code  Civ.  Proc.  §  2446;  Burnett  v.  Riker,  13  Civ.  Proc.  R. 
(Browne)    338. 

499  Grand  Lodge  Knights  of  Pythias  v.  Manhattan  Sav.  Inst.,  12 
Misc.   626,  34   N.  Y.   Supp.  253. 

500-504  Code  Civ.  Proc.   §  2446. 
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Form  of  order. 

[Title  of  proceeding.] 

It  appearing  to  my  satisfaction,  in  the  above  proceeding,  by  the  affi- 
davit 0f (  that of is  indebted  to ,  the  judgment 

debtor  in  this  proceeding,  in  the  sum  of  dollars,  and  that  no 

receiver  has  been  appointed  in  this  proceeding  nor  a  receivership  ex- 
tended thereto  and  [if  a  tact]  that  notice  has  been  given  to  of 

this  application,  as  ordered  by  me: 

It  is  hereby  ordered,  on  the  motion  of  ,  attorney  for  , 

that  said be  and  is  hereby  permitted  to  pay  to  ,  sheriff  of 

county,  the  sum  of dollars  on  account  of  his  indebtedness 

to . 


[Date.] 


Justice  of court. 


Notice  of  motion.     Notice  is  nol   accessary  unless  or- 

dered  by  the  judge  who  may  require  "such  a  notice,  given  to 
such  persons,  as  he  deems  just."503  It  would  seem,  however, 
to  be  the  better  practice  to  always,  if  possible,  serve  notice 
on  the  judgment  debtor. 

Discretion  of  judge.     The  granting  of  the  order  is  dis- 
cretionary.604 

Effect  of  payment.     A   payment  thus  made  is,  to  the 

extent  thereof,  a  discharge  of  the  indebtedness,  except  as 
against  a  transferee  from  the  judgment  debtor,  in  good  faith 
and  for  a  valuable  consideration,  of  whose  rights  the  person 
or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made.603  This  Code  provision  renders  obsolete 
decisions,  rendered  under  the  old  Code,  that  any  voluntary 
paymenl  by  a  third  person  to  the  sheriff  was  at  the  risk  of 
the  i  htm  mi  \vli.>  made  it.  But  payment  over  with  "knowledge 
of  facts  which  were  concealed  by  the  third  person  at  the 
time  of  his  examination  which  would  have  shown  title  in  an- 
other claimant  does  not  protect  the  person  making  the  pay- 
ment.606 

-•-■Code  Civ.  Proc.  §  2446;  Kennedy  v.  Carrick,  18  Misc.  38,  75  State 
Rep.  444,  40  N.  Y.  Supp.  1127;  Gibson  v.  Haggerty,  37  N.  Y.  555.  See, 
also,  Schrauth  v.  Dry  Dock  Sav.  Bank,  8  Daly,  106;  Lynch  v.  John- 
son,'48  N.  Y.  27,  33. 

Wright  v.  Cabot,  89  N.   Y.  570,  576. 
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§  2395.     Order  "requiring-"  payment  or  delivery. 

"Where  it  appears,  from  the  examination  or  testimony, 
*  *  *  thai  the  judgment  debtor  lias,  in  his  possession  or 
under  his  control,  money  or  other  personal  property  belonging 
to  him,  or  thai  one  or  more  articles  of  personal  property,  capa- 
ble of  delivery,  his  righl  to  the  possession  whereof  is  doI  sub- 
stantially disputed,  are  in  the  possession  or  under  the  control 
of  another  person,  the  judge,  by  whom  the  order  or  warranl 
was  granted,  or  to  whom  it  is  returnable,  may,  in  his  discre- 
tion, and  upon  such  a  notice,  given  to  such  persons,  as  he 
deems  just,  or  without  uotice,  make  an  order,  directing  the 
judgmeni  debtor,  or  other  person,  immediately  to  pay  tie- 
money,   or   deliver   the    articles   of   personal    property,    to   a 

sheriff,  designated   in   ih -*\<t.  unless  a   receiver  has  been 

appointed,  or  a  receivership  has  been  extended  to  the  special 
proceeding,  and  in  thai  case  to  the  receiver."607  It*  property, 
either  in  the  hands  of  the  debtor  or  of  a  third  person,  can  be 
reached  immediately,  the  creditor  is  entitled  to  do  so  by  an 
order  made  pursuanl  to  this  Code  provision,  without  the  de- 
lay and  risk  of  procuring  the  appointment  of  a  receiver  and 
instituting  a  suit  in  his  name.  An  order  for  the  application 
of  properly  docs  not  extend  to  property  not  capable  of  manual 
delivery  and  is  a  remedy  merely  cumulative  with  the  appoint- 
ment of  a  receiver.508  An  order  for  the  delivery  of  property 
to  a  receiver,  where  in  the  hands  of  a  debtor,  is  proper,  though 
the  debtor  has  made  a  general  assignment,  where  the  assignee 
has  made  no  claim  to  the  property  though  a  considerable  time 
has  elapsed  since  the  assignment.608  The  facts  must  be  clearly 
shown  on  the  examination  to  warrant  an  order  to  pay  over.610 
Where  defendants  are  joint  tori  feasors,  neither  <d'  them  can 
compel  the  other  to  deliver  up  any  property  in  his  possession 

507  Code  Civ.  Proc.  §  2447. 

cos  Bailey  v.  Lane,  15  Abb.  Pr.  373,  note;  Corning  v.  Tooker,  5  How. 
Pr.  16. 

509  Eastern  Nat.  Bank  v.  Hulshizer,  2  State  Rep.  115. 
bio  Peters  v.  Kerr,  22  How.  Pr.  3. 
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which  was  acquired  by  them  both  through  their  fraudulent  and 
wrongful  acts.  " 

Time.  While  the  power  conferred  by  this  Code  sec- 
tion is  Largely  discretionary,  and  may  be  exercised  with  or 
without  Dotice,  it  is  intended  thai  it  should  be  exercised  only 
in  view  of  whal  may  be  disclosed  on  the  examination  or  testi- 
mony taken  in  the  special  proceeding 

Who  may  make.  The  order  must  be  made  by  the  judge 
by  whom  the  order  for  examination  or  order  of  arrest  is  made, 
,,',.  to  whom  it  is  returnable.618  The  order  must  be  made  by 
a  judge  and  nol  by  the  court.514 

Notice.     The  orvder  may  be  granted  without  notice  or 

,„,  "Such  a  notice,  given  to  such  persons,"  as  the  judge  deems 
jllst  The  order  may  be  -ranted  without  notice  to  the  judg- 

ment debtor,816  bu1  it  is  the  better  practice,  however,  to  always 
give  aotice  to  the  judgment  debtor  before  the  order  is  made 
againsl  a  third  person.617 

Contents  of  order.     The  order   must    be   definite   and 

specifically  se1  forth  the  act  to  be  performed,  by  describing 
the  property  to  he  delivered.  Thus,  an  order  directing  the 
delivery  of  personal  property  without  specifying  the  amount 
is  too  indefinite.618  An  order  directing  the  delivery  of  a  cer- 
1;1111  Qlimber  of  cigars  requires  the  debtor  to  deliver  the  boxes 
containing  them.618  Tim  order  must  be  reasonable.  There  is 
no  power  to  compel  the  judgment  debtor  to  transport  wagons, 
1,;1V.  grain,  etc.,  to  a  receiver  in  a  city  where  the  property  is 

511  Bauer  v.  Betz,  4  State  Rep.  92. 

■if  Shannon  v.  Sieger,  75  App.  Div.  279,  78  N.  Y.  Supp.  163. 

sis  Code  Civ.   Proc.   §   2447. 

suFiss  v.  Haag,  75  App.  Div.  241,  78  N.  Y.  Supp.  1.  See,  also, 
Schenck  v.  Erwin,  63  Hun,  104,  17  N.  Y.  Supp.  616 

oi5  Code  Civ.  Proc.  §  2447;   Lynch  v.  Johnson,  46  Barb.  56. 

oi6  it  would  seem,  however,  that  notice  should  be  given  where  other 
persons  are  interested  in,  or  make  a  claim  to,  the  property  specified 
in  the  order.     Serven  v.  Lowerre,  3  Misc.  113,  23  N.  Y.  Supp.  1052. 

bit  Gibson  v.  Haggerty,  37  N.  Y.  555,  557. 

sis  Smith  v.  McQuade,  59  Hun,  374,  36  State  Rep.  556,  13  N.  Y.  Supp. 

62. 

5i9  Richie  v.  Bedell,  22  Wkly.  Dig.  563. 

N.   Y.   Prac— 209. 
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outside  of  ill-  city.520     So  a  debtor  eannol  I"-  compelled  to 
to  a  sister  state  to  gel  certain  moneys  due  him  as  wa{ 
A  judgmenl  debtor  should  qo1  be  directed  to  make  an  assign- 
ment  which,   by  the  terms  of  his  contracl   with  others,   i1 
impossible  for  him  to  make  without  violation  to,  or  impairment 
of,  the  contractual  rights  of  those  other  p  The  or- 

der may  be  in  the  alternative  thai  defendanl  pay  over  or  thai 
an  attachmenl  issue.623  The  order  musl  require  paymenl  or 
delivery  to  a  sheriff  or  to  a  receiver.524  Property  discov- 
ered eannol  be  ordered  to  be  delivered  to  the  creditor  on  his 
giving  the  debtor  a  receipt  for  the  claim.528  An  order  direct- 
ing third   persons  to  pay  over  moneys  to  the  sheriff  is  in 

ular,  where  the  Ead  thai  a  r< iver  of  the  judgmenl  debtor's 

property  had  been  previously  appointed,  was  concealed,  al- 
though lli<'  consenl  of  the  judgmenl  debtor  to  such  paymenl 
was  obtained  before  the  order  was  mad< 

Form  of  order.  4 

[Title  of  proceeding.] 

It  having  appeared  by  the  examination  and  testimony  taken  in   the 

above-entitled  proceeding,  that [the  judgment  debtor  herein],  has, 

in  his  possession  [or  "under  his  control"],  and  belonging  to  him,  money 
[or  "personal  property,  to-wit"]  [and  due  notice  of  this  application  hav- 
ing been  given  to ,  as  required  by  me] : 

Now,  on  motion  of ,  attorney  for ,  I  do  hereby  order  that 

said j  the  judgment  debtor  herein,  immediately  pay  [or  "deliver  '] 

to ,  the  sheriff  of county  [or,  if  receiver  has  been  appointed, 

«<to   ,    the    receiver    of    the    property    of    said    judgment    debtor, 

appointed  in  this  proceeding  on  the  day  of  ,  190 — ,  by  an 

order  granted  by  "]  the  sum  of  dollars  [or,  if  articles  of 


520  Smith  v.  McQuade,  59  Hun,  374,  36  State  Rep.  556,  13  N.  Y.  Supp. 
62. 

52i  Buchanan  v.  Hunt,  98  N.  Y.  560. 

522  Columbian  Inst.  v.  Cregan,  11  Civ.  Proc.  R.   (Browne)   87;   Dease 
v.  Reese,  39  Misc.  657,  660,  80  N.  Y.  Supp.  590. 

523  Crouse  v.  Wheeler,  33  How.  Pr.  337. 

524  Gray  v.  Ashley,  24  Misc.  396,  53  N.  Y.  Supp.  547;   Boelger  v.  Swi- 
vel, 1  How.  Pr.    (N.  S.)   372. 

525  Dickinson  v.  Onderdonk,  18  Hun,  479. 

526  Columbia  Bank  v.  Ingersoll,  21  Abb.  N.  C.  241.  1  N.  Y.  Supp.   54. 
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personal  property  other  than  money  are  to  be  delivered,  name  them  so 
as  to  be  capable  of  identification]. 

[Date.]  [Signature.] 

Property  which  may  be  reached.     Subject  to  the  rules 


already  Laid  down,5"  as  to  what  property  may  be  reached  by 
supplementary  proceedings,  the  order  based  on  the  Code  pro- 
vision  now   being    considered   may   require    (a)    the  payment 
or  delivery  by  the  judgment  debtor  of  money  or  other*  per- 
sonal property  belonging  to  him  and  in  his  possession  or  un- 
der his  control,  or  (b)  the  delivery  of  one  or  more  articles  of 
personal  property  in  the  possession  or  under  the  control  of  a 
third   person,  capable  of  delivery,  the  debtor's  right  to  the 
possession   whereof  is  doI   substantially  disputed.    It  will  be 
noticed  that   the  judgment   debtor  can  be  ordered  to  deliver 
possession  only  of  "money  or  other  personal  property"  and 
hence  he  cannot   be  ordered  to  deliver  the  possession  of  real 
property,628    though   the    rule    was    otherwise    under   the    old 
Code.     ••.M,,ncy"  cannot    be  reached  by  this  order  unless  it 
Q   the  hands  of  the  judgment   debtor,  i.  e.,  it  cannot  be 
reached  in  the  hands  of  a  third  person,529  except  perhaps  where 
it  lias  not  lost  its  identity,  i.  e.,  where  specific  funds  still  re- 
main in  the  possession  or  under  the  control  of  the  third  per- 
nio    Furthermore,  the  weight  of  authority  is  that  money, 
such  as  earnings,  not  due  or  payable  at  the  time  the  order  is 
red,   ci, mot    be   reached,531  though  the  contrary  has  been 
held.1  -     The   judge   cannot   order  a   portion   of  the   debtor's 

See  ante,   §    2332. 

pirsl  Nal  Bank  of  Canandaigua  v.  Martin,  49  Hun,  571,  18  State 
Rep  414  15  Civ.  Proc.  R.  (Browne)  324,  2  N.  Y.  Supp.  315.  But  see 
Matter  of  Crane,  81  Hun,  96,  30  N.  Y.  Supp.  616,  where  it  was  held  that 
the  court  had  power  to  direct  the  transfer,  inter  alia,  of  a  land  contract. 
■  irand  Lodge  Knights  of  Pythias  v.  Manhattan  Sav.  Inst.,  12  Misc. 
626,  34  N.  Y.  Supp.  253. 

,  Broaerick  v.  Archibald,  61  App.  Div.  473,  70  N.  Y.  Supp.  617. 
Ubright   v.   Kempton,   4   Civ.   Proc.   R.    (Browne)    16;    Kroner   v. 
Reilly,  49  App.  Div.  41,  63  N.  Y.  Supp.  527;   Merriam  v.  Hill,  1  Wkly. 
Dig.  260;   Columbian  Inst.  v.  Cregan,  3  State  Rep.  287. 
532  Thompson  v.  Nixon,  3  Edw.  Ch.  457. 
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future  salary  to  be  applied  on  the  judgment;588  though  since 

the  amendment  of  1903  to  section  1391  of  the  Code"4  a  per- 
centage of  such  future  earnings  may  be  reached  in  certain 
cases  by  means  of  an  execution.  Moneys  to  become  due  on 
a  contingency  or  on  an  executory  contract,535  such  as  wages,53' 
cannot  be  reached  by  the  service  of  an  order  on  a  third  per- 
son. The  fact  that  a  third  person  has  in  his  hands  a  mort- 
gage from  which  he  would  at  some  future  time  have  the  means 
to  pay  the  judgment  debtor  a  Legacy  Left  him  is  do1  sufficient 
to  justify  the  order  to  pay  over.587  [f  property  is  assigned  by 
the  judgment  debtor  before  the  service  of  a  third  person  or- 
der for  examination,  the  judge  cannot  direct  a  delivery  over 
of  such  property.538  So  the  order  cannot  require  the  debtor 
to  apply  properties  acquired  by  him  after  service  of  the  order 
for  examination  but  which  lie  has  already  disposed  of.589  The 
judge  cannot  order  the  debtor  to  deliver  to  the  receiver  prop- 
erty covered  by  a  chattel  mortgage,540  though  the  mortgage 
is  past  due/'41  For  instance,  a  judgmenl  debtor  will  not  be 
required  to  assign  a  liquor  license  which  he  has  already  mort- 
gaged.542 The  order  can  only  require  the  property  or  money 
of  the  judgment  debtor  to  be  applied.543  Account  books  of 
a  physician  cannot  be  ordered  to  be  delivered,  where  they 
contain  private  information  as  to  his  patients."'44  nor  can  a 
liquor  license  already  assigned  for  a  good  consideration.545 

533  Columbian  Inst.  v.  Cregan,  3  State  Rep.  287. 

534  See  ante,  §  2231. 

535  McCormick  v.  Kehoe,  7  N.  Y.  Leg.  Obs.  184. 

536  First  Nat.  Bank  of  Auburn  v.  Beardsley,  8  Wkly.  Dig.  7. 

537  Schenck  v.  Erwin,  63  Hun,  104,  106,  43  State  Rep.   862,   17  N.  Y. 
Supp.  616. 

sss  Hexter  v.  Pennsylvania    R.  Co.,  43  App.  Div.  113,  59  N.  Y.  Supp. 
453. 

539  Caton  v.  Southwell,  13  Barb.  335.     To  same  effect,  Dease  v.  Reese, 
39  Misc.  657,  80  N.  Y.  Supp.  590. 

540  Griswold  v.  Tompkins,  7  Daly,  214. 
54iTinkey  v.   Langdon,  13  Wkly.   Dig.   384. 

542  David  Mayer  Brewing  Co.  v.   Rizzo,  13  Misc.   336,  68  State  Rep. 
361,  34  N.  Y.  Supp.  457. 

543  Cooman  v.  Board  of  Education  of  Rochester,  37  Hun,  96. 

544  Kelly  v.  Levy,  29  State  Rep.  659,  8  N.  Y.  Supp.  849. 
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Where  there  exists  a  substantial  dispute  as  to  the  judgment 
debtor's  right  t<>  possession,  an  order  should  not  be  made  re- 
quiring a  delivery  over.848  In  such  ease  the  judgment  cred- 
itor must  be  left  to  the  appointment  of  a  receiver  of  the  prop- 
erty of  the  judgment  debtor  and  an  action  by  him  against 
the  third  person.547  I5ut  a  claimant  is  estopped  from  ques- 
tioning the  power  of  the  court  to  determine  a  disputed  claim 
of  titl«-  by  her  petition  to  determine  tin-  ownership  and  by 
her  Litigating  the  question  at  the  hearing  thereof.548  The 
question  thru  arises  as  to  when  the  debtor's  right  to  posses- 
sion   is  "subtantially  disputed."549     It   would   seem   that  the 

David  Mayer  Brewing  Co.  v.  Rizzo,  13  Misc.  336,  68  State  Rep. 
361,  34  N.  Y.  Supp.   457. 

Krone  v.  Klotz,  3  App.  Div.  587,  73  State  Rep.  719,  25  Civ.  Proc. 
R.  (Scott)  320,  3  Ann.  Cas.  36,  38  N.  Y.  Supp.  225;  Frost  v.  Craig,  18 
Civ.  Proc.  R.  (Browne)  296,  30  State  Rep.  848,  9  N.  Y.  Supp.  528,  16 
Daly,  107;  Fromme  v.  Jarecky,  19  Misc.  483,  43  N.  Y.  Supp.  1081;  Grass- 
muck  v.  Richards.  2  Abb.  N.  C.  359;  Brein  v.  Ligbt,  36  Misc.  110,  72 
N.  V.  Supp.  655;  Gallagher  v.  ONeil,  21  State  Rep.  161,  3  N.  Y.  Supp. 
126. 

5«  West  Side  Bank  v.  Pugsley,  12  Abb.  Pr.  (N.  S.)  28;  Goodyear  v. 
Betts,  7  How.  Pr.  187;   Rodman  v.  Henry,  17  N.  Y.  482. 

548  Gomprecht  v.  Scott,  27  Misc.  192,  57  N.  Y.  Supp.  799. 

The  right  to  possession  is  "substantially  disputed"  where  moneys 
are  claimed  under  an  alleged  prior  lien.  Moller  v.  Wells,  29  Hun,  587. 
So  the  right  of  judgment  debtors  to  surplus  moneys  in  the  hands  of  a 
county  treasurer  arising  on  a  sale  of  their  land  for  taxes,  is  "substantial- 
ly disputed,"  when  such  surplus  is  claimed  by  mortgagees  of  the  lands 
whose  mortgages  were  prior  to  the  examining  creditor's  judgment. 
Miller  v.  Lyons,  17  Wkly.  Dig.  86.  So  an  order  will  not  be  granted 
where  the  title  to  a  check  deposited  is  in  dispute  as  between  the  judg- 
ment debtor  and  the  claimant.  Nathans  v.  Satterlee,  18  Abb.  N.  C. 
310.  So  the  question  of  the  validity  of  a  transfer,  by  defendant,  of  a 
fund  which  the  assignee  claimed  under  a  prior  assignment,  cannot  be 
determined  in  supplementary  proceedings  but  only  in  an  action  brought 
by  the  receiver  for  such  purpose.  Stearns  v.  Eaton,  43  State  Rep. 
518.  17  N.  Y.  Supp.  687.  So  if  another  claimant  has  sued  a  third  per- 
son to  recover  the  debt  as  his  own  and  the  judgment  debtor  denies 
that  the  money  belongs  to  him.  the  judge  has  no  authority  to  sum- 
marily decide  the  question  and  direct  payment  to  the  sheriff.  "Waldron 
v.  Walker,  43  State  Rep.  605,  18  N.  Y.  Supp.  292.  An  order  for  delivery 
should  not  be  made  where  there  is  a  question  of  whether  the  property 
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term  "substantial  dispute"  means  a  bona  fide  controversy 
distinguished  from  a  mere  colorable  dispul           It   is   imma- 
terial that  the  claim  of  the  third  person  is  based  on  a  fraudu- 
lent transfer."       Bui  it'  the  evidence  shows  beyond  a  reason- 
able doubl  thai  the  adverse  claim  is  unfounded,  th 'der  may 

issue.5"     It    would   seem   thai    if  the   property   is  claimed 
exempt,  tin'  order  cannol  be  made. 


§  2396.     Duties  of  sheriff  receiving-  property. 

[f  the  sheriff,  to  whom  money  is  paid,  or  other  property  is 
delivered,  pursuanl  to  an  order  made  as  prescribed  in  either 
section  2446  or  2447  of  the  Code,  does  doI  then  hold  an  i 
cution  upon  the  judgment  against  the  property  of  the  jud 
in.  mi  debtor,  he  has  the  Bame  rights  and  powers,  and  is  bud- 
jecl  to  the  same  duties  and  liabilities,  with  respeel  to  the 
money  or  property,  as  if  the  money  had  been  collected,  or 
the  property  had  been  levied  upon  by  him,  by  virtu.-  of  Buch 
an  execution;  exeepl  as  otherw  tribed  in  th<  par- 

agraph. 

After  ;i  receiver  has  been  appointed,  or  ;i  receivership  li;is 

been  extended  to  the  special  pro< Iiip_r.  t h«*  judge  must,  by 

order,  dired  the  Bheriff  to  pay  the  money  or  the  pro< I 

the  property,  deducting  his  fees,  to  the  receiver;  or  if  the 
case  so  requires,  to  deliver  to  tin-  receiver  the  property  in  his 
hands.  Bu1  if  it  appears,  to  the  satisfaction  of  the  jud 
thai  ;in  order,  appointing  a  receiver  or  extending  a  receiver- 
ship is  not  necessary,  he  may,  by  an  order  reciting  thai  fact, 
direct  the  sheriff  to  apply  the  money  so  paid,  or  the  proci 
of  the  property  so  delivered  upon  an  execution  in   favor  of 

belongs  to  the  judgment  debtor  or  to  his  wife.    Serven  v.  Lowerre,  3 
Misc.  113,  23  N.  Y.  Supp.  1052. 

Lilienthal  v.  Wallach,  37  Fed.  241. 

Town  v.  Safeguard  Ins.  Co.,  17  Super.  Ct.   (4  Bosw.)    683. 

552  Hall  v.  McMahon,  10  Abb.  Pr.  103. 

553  Dickinson  v.   Onderdonk,  18  Hun.    I 

554  Code  Civ.  Proc.  §  2448.  This  section  does  not  authorize  a  sheriff 
who  receives  money  on  one  execution  to  apply  it  on  another  execution 
in  his  hands.     Adams  v.  Welsh,  43  Super.  Ct.    (11  J.  &  S.  i    52. 
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rnpt. 


the  judgment  creditor,  issued  either  before  or  after  the  pay- 
menl  or  delivery  to  the  Bheriff.' 

Where  money  is  paid,  or  property  is  delivered,  and  after- 

war  special  pro< ding  is  discontinued  or  dismissed,  or 

tht.  ,1  without  resorting  to  thai  money  or 

.,■  a   balan £  the  money  or  of  the   proc 

ra  pari  of  the  property,  remains  in  the  sheril 
a  hands,  after  satisfying  the  judgmenl  and  I 

-    ;h-  judge  must 

ng  the  Bheriff  or  r iver  to  pay  the 

remaining  in  Ins  hands  to 

ich  other  person  as  appears  to 

,,  and  all  other 

ART.   X.     CONTEMPT. 

:.)97.     Who  may  punish. 

\    eontempt   may   be   punished   "by   the   judge   or   by  the 
r  which  the  execution  v  This  means 

whom  tl  iding  was  initiated  or  the 

term,ou1  of  which  the  execution  was  issued." 

•  ;9S.     What  constitutes. 

\  person  who  >  or  without  sufficient  excuse  negl 

made  in  supplementary 

,,1  apon  him,  or  an  oral  direction 

•lv  to  him  by  a  judge  or  referee  in  the  course  oi 

ding,  or  to  attend  before  a  judge  or  referee 

subpoena   duly  served   upon 

hi]  be  punished  as  for  I"  ;1  preceding 

Code  Civ.  Proc 

civ-  Pr0'  ,       ,   ,       •    i^Q 

Civ.  pro,  2457.     Punishment  may   be  ordered  by  judge, 

t,  where  he  made  the  order  disobeyed.     Lathrop  v    Clapp, 
Special   term   presided    over    by   another    justice    may 
People  v.   Kelly,   22   How.   Pr.    309. 

Reilly,  11  Civ.  Proc.  R.   (Browne)  2,8. 
Code  Civ.  Proc.  §   2457. 
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volume  the  general  Code  rules  as  to  whal  constitutes  a  eon- 
tempi  have  been  considered,560  and  such  rules  apply  to  con- 
tempi    in  supplementary  pro dings 

Failure  to  appear.     The  failure  or  refusal  to  obey  an 

order  to  appear  to  be  examined,  or  to  attend  before  ;i  judge 
or  referee  according  1"  tin-  command  <>l'  ;i  subpoena  duly 
served,  constitutes  ;i  contempt.  So  ,-i  failure  of  the  judgment 
debtor  to  appear  on  the  day  to  which  the  examination  had 
been  adjourned  is  a  contempt,582  ;m<l  it  is  immaterial  thai  the 
order  for  examination  mighl  have  been  successfully  opposed 
on  the  ground  thai  the  property  was  aubjed  to  Levy  and  sale 
on  execution.568  Failure  to  appear  on  an  adjourned  day  is 
a  contempt  though  the  adjournment  was  made  in  the  absence 
of  the  party,  mi  the  consenl  of  his  attorney.664  Bu1  the  fail- 
ure of  a  creditor  to  appear  on  an  adjourned  day  does  no1  pre- 
clude his  commencing  a  new  proceeding  or  obtaining  an  or- 
der to  continue  the  proceedings  already  commenced.  It  1ms 
been  held  no1  accessary  to  show  thai  the  refusal  to  appear 
and  be  examined  was  calculated  to,  or  did  defeat,  impair,  im- 
pede, or  prejudice  the  rights  or  remedies  of  ;i  party,666  but 
it  seems  thai  the  later  cases  are  to  the  contrary 

Failure  to  produce  books.  A  person  ordered  to  pro- 
duce books  in  supplementary  proceedings  may  be  fined  for 
contempt  where  he  gives  no  good  reason  for  his  refusal  to 
produce  some  of  the  hooks. r,,;s 

5go  Volume  1.  §§  378-389. 

sol  See  Wolf  v.  Buttner,  6  Misc.  119,  26  N.  Y.  Supp.  52;  .Matter  of 
Ryan,  73  App.  Div.  137,  77  N.  Y.  Supp.  132. 

562Kreiser  v.  Kitaoka,  36  Misc.  174,  73  N.  Y.  Supp.  164;  Ammidon 
v.  Wolcott,  15   Abb.  Pr.  314. 

563  Kreiser  v.  Kitaoka,  36  Misc.  174,  73  N.  Y.  Supp.  164. 

so*  Parker  v.  Hunt,  15  Abb.  Pr.  410,  note. 

565  Schanck  v.   Conover,   56  How.  Pr.    437. 

see  Woods  v.  De  Figaniere,  24  Super.  Ct.  (1  Rob.)  607.  613.  16  Abb. 
Pr.  1.  Form  of  order,  see  New  Jersey  F.  &  M.  Co.  v.  Siebert,  45  Misc. 
357. 

sot  Matter  of  Ryan.  73  App.  Div.  137,  77  N.  Y.  Supp.  132;  Wolf  v. 
Buttner,  6  Misc.  119,  26   N.  Y.  Supp.   52. 

5os  Friedman  v.  Newman,  86  N.  Y.  Supp.  735;  Mitchell's  Case,  12  Abb. 
Pr.  249. 
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Refusal  to  testify.     Refusal  of  witnesses  to  be  sworn  or 

to  testify  is  punishable  as  a  contempt.969 

Perjury.     A  person  examined  cannot  be  punished  for 

contempt  for  answering  falsely. 

Violation    of    injunction    order.     The    most    common 

ground  of  contempt  pro. dings  is  the  violation  of  the  order 

forbidding  the  disposal  of,  or  interference  with,  the  debtors 
property      What    a  stitute   a   violation   of  such  an  or- 

der  have  already  been  considered.6"  Title  cannot  be  deter- 
mined  ,,„  a  1I|(lti(lU  t0  punish  for  .-out. -nipt  in  disposing  of 
property  in  violation  of  an  injunction  order.572  Where  a  judg- 
ment debtor  lias  violated  the  order,  bu1  before  any  motion 
.,,i,  obtains  a  satisfaction  of  the  judgment  from  the  owner 
of  the  judgment,  he  cannot  be  punished  for  contempt  notwith- 
ndingthat  the  attorney  for  the  original  judgment  creditor 
had  by  agreement  an  interesl  to  the  extent  of  one-half  m  the 

judgmei  • 

Disobedience  of  order  to  deliver  or  pay  over.    Failure 

,„.  refusal  to  obey  an  order  to  pay  over  money,  or  deliver 
property,  to  a  sheriff  or  the  receiver,  is  punishable  as  a  con- 
tempt5" and  this  is  so  notwithstanding  defendanl  denies  an 
oath  that  he  has  any  property,  •  the  title  to  the  money 
,„.  otner  propertv  will  not  be  determined  on  the  application 
to  punish  for  contempt.576  But  the  refusal  to  surrender  "pos- 
3ionn  ,,r  property  is  not  a  contempt  where  the  order  re- 
„, ,1  ;,  "conveyance"  but  not  delivery  of  possession  of  real 
property577  And  a  judgment  debtor  or  a  third  person  can- 
not be  punished   foi ntempt  in  refusing  to  turn  over  prop- 

lowe  v.  Welch.  11  Civ.  Proc.  R.  (Browne,  444;  People  v.  Marston, 
Abb.   Pr.  257:  Lathrop  V.  Clapp,  40  N.  Y.  328 

No  order  is  disobeyed.     Matter  of  Ryan.  73  App.  Div.    137,    ,7  N. 
V    Supp.  132;  Bernheimer  v.  Kelleher,  31  Misc.  464,  64  N.  Y.  Supp.  409. 
57i  See  ante,  §  2368. 

Matter  of  Becker.  36  Misc.   322.  73  N.  Y.  Supp.  577. 
vv.rv   v.   Ackart.   20  Misc.  631,  46  N.  Y.   Supp.  1085. 
Brush  v.  Lee.  1  Abb.  Dec.  238,  6  Abb.  Pr.    (N.  S.)    50. 
Matter  of  Pester,  2  Code  R.  98. 

Holmes  v.  O'Regan,  68  App.  Div.  318.  74  N.  Y.  Supp.  10. 
-Tinkey  v.   Langdon,   60  How.  Pr.  180. 


3338  SUPPLEMENTARY    PR(  m'KKM.v 

Art.  X.     I  '  Whal    i 

erty  to  a  receiver  where  there  is  no  order  for  such  delivery. 
So  where  it  does  no1  appear  thai  al  the  time  of  the  Bervice 
of  the  order  directing  a  delivery  the  judgment  debtor  had 
possession  of  the  property,  he  should  no1  be  punished  for  con- 
tempi  in  failing  to  deliver  it.578  Commitmenl  for  contempt 
is  no1  prnpci-  unless  the  examination  shows  thai  specific  prop- 
erty or  a  sum  of  money  was,  a1  the  time  of  the  servit t  the 

order  for  the  debtor's  examination,  in  his  |  >n  or  under 
his  control.580  It  seems  thai  a  third  person  Bhould  nol  1"'  com- 
mitted for  contempl  for  disobeying  an  order  t«>  pay  over  where 
the  claim  had  been  assigned,  and  a  motion  to  vacate  the  or- 
der has  1 11  made  and  improperly  denied.581     The  judgmenl 

debtor  cannol  be  adjudged  in  contempl  for  disobeying  an  or- 
der to  convey  land  within  the  state  to  his  receiver,  since  the 
title  vests  by  operation  of  law,58a  nor  in  refusing  to  "hey  an 
order  thai   he  deliver  :  o,  since  such  an   order  is  not 

proper  in  s<>  far  as  real  property  is  coi rned.51     So  the  debtor 

cannol  be  punished  for  refusing  to  deliver  exempl  propert; 
But  failure  to  pay  over  moneys  by  tin-  judgmenl  debtor  ■•;in- 
not  be  excused  by  the  fad  thai  other  moneys  are  mingled  in 
the  deposit.585 

§  2399.     Excuses  and  defenses. 

The  rules  as  to  whal  constitutes  a  good  excuse  for  disobey- 

sTsFrommie  v.  Jarecky,  19  Misc.  183,  13  N.  Y.  Supp.  10S1;  Watson 
v.  Fitzsimmons.  12  Super.  Ct.   (5  Duer)    629,  631. 

579  Richie  v.  Bedell,  22  W'kly.  Dig.  563. 

5so  Tinker  v.  Crooks.  22  Hun,  579.  In  this  case,  defendant,  without 
submitting  to  an  examination,  at  once  admitted  the  possession  of 
property  sufficient  to  satisfy  the  judgment  and  the  order  to  pay  over 
provided  that  he  should  be  fined  a  specified  sum  on  failure  to  pay  as 
ordered. 

ssiBeebe  v.  Kenyon,  3  Hun.  73,  5  T.  &  C.  271. 

ss2  First  Nat.  Bank  of  Canandaigua  v.  Martin,  49  Hun,  571,  18  State 
Rep.  414,  15  Civ.  Proc.  R.   (Browne)    324,  2  X.  Y.  Supp.  315. 

5S3  First  Nat.  Bank  of  Canandaigua  v.  Martin,  49  Hun,  571,  18  State 
Rep.  414,  15  Civ.  Proc.  R.   (Browne)   324,  2  N.  Y.  Supp.  315. 

584 Fink  v.  Fraenkle.  39  State  Rep.  194,  20  Civ.  Proc.  R.  (Browne) 
402,  14  N.  Y.   Supp.  140. 

5S5  Matter  of  Weld,  34  App.  Div.  471,  54  N.  Y.  Supp.  253. 
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q  order,  aa  already  Bel   forth  in  a   preceding  volui 
apply  in  tliis  connection  and  will  not  be  repeated.     Of  course, 

if  th der  is  merely  irregular,  but  not  void,  it  must  be  obeyed 

until  set  aside.887  The  following  facts  have  been  held  to  con- 
stitute a  '-".M.l  defense:  Want  of  jurisdiction  in  the  court 
rendering  the  judgment;688  the  existence  of  an  undisposed  of 
previous  order  for  examination,  in  addition  to  the  order  for 
examination  on  which  the  contempt   proceedings  are  based;589 

datence  of  a  Becond  order  for  examination  where  the 
contempl  based  on  the  firsl  order;590  the  fail- 

ure to  state  sources  of  information  as  to  indebtedness  or  pos- 

•i  of  property,  in  affidavit  for  examination  of  third  per- 

'  the  fad  thai  defendant  was  sued  by  a  wrong  aame;598 
and  the   fact   that    the  referee  appointed   was  not  eligib 
On  the  other  hand  the  following  have  been  held  no  defense: 
Wan;  dee  of  Bummons  in  the  original  action:"'"'  irreg- 

ular order  for  examination  .  hostility  of  the  referee;506  irreg- 
ularities in  adjournment;597  falsity  of  the  affidavit;598  insuffi- 
ciency of  the  affidavit  on  which  the  order  for  examination  was 

!.   where   not    rendering  the   order   void;599   discharge  in 

Volume  1,    §   387. 
v.  :  ime  I 
|.<;ill    v.   Weill,   19   Civ.   Proc.   R.    (Browne)    43,   10   N.    Y.   Supp. 

Brockway  v.  Brien,  37  How.  Pr.   2 
daylord  v.  Jones,  7  Hun.  480. 
People  v.  Jones,  1  Abb.   N.  C.  172. 
Mul doon  v.  Pierz,  1  Abb.  N.  C.  309. 

Gilbert  v.  Frotbingham,  13  Civ.  Proc.  R.  (Browne)   288. 
504  Keller  v.  Zeigler,  5  Month.  Law  Bui.  15. 
Shults  v.  Andrews,  54  How.  Pr.  378. 

remain  v.  Ricbardson,  68  N.  Y.  617. 
Parker  v.  Hunt,  15  Abb.  Pr.  410,  note;  People  v.  Oliver,  66  Barb. 

sos  Hilton  v.  Patterson,  18  Abb.  Pr.  245. 

Fleming  v.  Tourgee,  40  State  Rep.  705,  21  Civ.  Proc.  R.  (Browne) 
297,  16  N.  V.  Supp.  2;  Matter  of  Hatfield,  17  App.  Div.  430,  79  State 
Rep.  270,  15  N.  Y.  Supp.  270;  Lehmaier  v.  Griswold,  46  Super.  Ct.  (14 
J.  &  S.)    11. 
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insolvency,  where  such  discharge  is  nol  produced  on  the  day 
sel   for  examinal  ion. 

§  2400.     Procedure. 

An  application  to  punish  for  contempl  in  supplementary 
proceedings  is  regulated  by  title  ■'•  of  chapter  17  of  the  Code.**1 
It  will  be  unnecessary  in  this  connection  t<>  consider  in  detail 
questions  relating  to  the  procedure  t"  obtain  punishment  for 
contempt,  and  the  extenl  of  the  punishmenl  which  may  be 
inflicted,  since  governed  by  the  general  rules  applicable  to 
practice  in  contempl  proceedings  which  will  be  fully  cons 
ered  in  a  subsequenl  chapter.  An  affidavil  proving  the  facts 
charged  is  necessary,60'  bul  ool  where  the  facts  are  within 
the  judicial  cognizai E  the  judge  or  The  applica- 

tion t<»  punish  for  contempl  must  be  instituted  and  determined 
in  the  county  in  which  supplementary  proceedings  are  insti- 
tuted and  pending.604  An  order  granting  a  motion  to  punish 
for  failure  to  appear  to  be  examined,  unless  the  <lcht.ii-  appi 
for  examination  <»n  ;i  specified  future  day,  while  ti"t  ;i  final  or- 
der, is  appealable  because  it  affects  a  substantial  right. 

ART.    XI.      COSTS. 

§  2401.     Allowance  to  judgment  creditor. 

The  judge  may  make  an  order  allowing  t<»  the  judgment 
creditor  a  fixed  sum.  as  costs,  consisting  of  his  witnesses'  I 

Coursen  v.  Dearborn.  30  Super.  Ct.  (7  Rob.)  143. 

sol  Matter  of  Backus,  91  App.  Div.  266,  86  N.  Y.  Supp.  638,  which 
held  that  an  order  to  show  cause  why  the  judgment  debtor  should  not 
be  adjudged  guilty  of  contempt  in  refusing  to  answer  (pics; inns  mu-t 
be  made  in  the  judicial  district  embracing  the  county  in  which  sup- 
plementary proceedings  were  instituted. 

,;"-  Rinelander  v.  Dunham,  2  Civ.  Proc.  R.  (Browne)  32.  Affidavit 
must  affirmatively  show  breach  of  duty.  Gerregani  v.  Wheelwright, 
3  Abb.  Pr.  (N.  S.)  264.  Referee's  report  as  evidence.  Newell  v.  Cut- 
ler, 19  Hun,  74. 

cos  Miller  v.  Adams,  52  N.  Y.  409. 

co4  in  re  Backus,  91  App.  Div.  266,  86  N.  Y.  Supp.  638. 

o"4"  Rupert  v.  Lee,  101  App.  Div.  492,  92  N.  Y.  Supp.  75. 
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and  other  disbursements,  and  of  a  sum.  in  addition  thereto, 
not  exceeding  thirty  dollars;  and  directing  the  paymenl  there- 
of 'Hit  of  any  money  which  has  come,  or  may  eome,  to  the 
ham Is  of  the  r< iver,  or  of  the  sheriff,  or,  within  a  time  speci- 
fied in  the  order,  by  the  judgmenl  debtor,  or  other  person 
against  whom  the  special  proceeding  is  instituted.608  The 
granting  of  the  order  retionary.         For  instance,  where 

permits  the  pr teding  to  lie  dormant   and  the 

judgment  is  collected  by  means  of  a  se id  execution,  he  will 

not  b(  I  may  be  awarded  against  the 
judgment  debtor  though  the  pro< dings  are  for  the  examina- 
tion of  a  third  person  and  n.>t  the  debtor,  and  such  costs 
may  be  ordered  paid  though  an  examination  has  not  been 
h.i.l.  The  paymenl  of  the  judgmenl  under  which  supple- 
mentary pro< dings  are  instituted,  before  the  order  appoint- 

receiver  has  been  i i  1 « - « I  in  the  office  of  the  clerk  of  the 
county   in  which   the  judgment   roll   was  docketed,   does  not 

oust  th >uit  of  jurisdiction  to  compel   the  paymenl   of  the 

i  disbursements  of  the  supplementary  pr< din 

The  it. -in  of  a  fixed  Bum  not  < - x: < - « - « - « 1  i 1 1 -_r  thirty  dollars  is  in  the 
nature  of  an  "additional  allowance"  as  that  term  is  used  in 
the  Code  chapter  on  Costs.611  Allowing  thirty  dollars  "for 
counsel  t'.-.-.*-  instead  of  "as  9  not  fatal.012     The  costs, 

it'  no  express  provision  is  made  in  regard  thereto,  are  payable 
out  of  any  money  which  has  come  into  the  hands  ul'  the  re- 
ceiver, or  the  order  may  direct  that  they  he  paid  by  the  judg- 
ment debtor  or  "other  person  against  whom  the  special  pro- 
ng  is  institute]."         The   allowance   is  ordinarily  taken 

I  Jode  Civ.  Proc.  S  2455. 

Paterson  v.  Goorley,  14  .Misc.  56,  35  N.  Y.  Supp.  297. 

Kilter  v.  Greason.  28  Misc.  656,  59  N.  Y.  Supp.   1053. 

Grinnel    v.    Sherman,   19   Civ.   Proc.    R.    (Browne)    139,    33    State 
Rep.  27,  11  N.  Y.   Supp.   682. 

Colne   v.   Girard,   19   Abb.    N.   C.   288,   where    debtor   paid   amount 
due  and  proceedings  were  dismissed  before  an  examination. 

Holton  v.  Robinson,  59  App.  Div.  45,  69  N.  Y.  Supp.  33. 
an  See  Hulsaver  v.  Wiles,  11  How.  Pr.  446,  448. 

Hulsaver  v.  Wiles.  11  How.  Pr.  446,  448. 
ei3Valiente  v.  Bryan,  3  Civ.  Proc.  R.   (Browne)   358. 
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(lUt   of  the  proceeds  of  property  discovered  by  the  pr >d- 

ings.6"  It  seems  thai  the  person  instituting  the  proceedings 
must  make  the  application  for  the  ord  il  such  applica- 
tion cannol   be  made  until  the  proceeding  has  I o  brought 

to  an  end  in  favor  of  the  party  bo  applying."'  It  is  customary 
to  inserl  the  order  allowing  costs  in  the  order  appointing  a 
receiver.  Such  costs  are  a  mere  incident  to  the  matter  be- 
fore the  judge  and  cannol  be  separately  collected  by  an  • 
eution.817  So  a  r iver  will  oot  be  appointed  merely  to  col- 
lect the  costs  and  disbursements  of  the  attorney  for  the  judg- 
men1  creditor,  where  i sts  have  I a  awarded  or  allowed.*11 

Form  of  order. 

[Title  of  proceeding  I 

On  the  application   of   ,   attorney    for  ,   the   Jud 

creditor  herein.  I  do  hereby  order  and  alio*  1  , 

in   this   proceeding,  the  sum   of  dollars,   consisting   <>f  

dollars  disbursements,  and  dollars  allowed  in  addition  th< 

as  costs,  in  this  proceeding,  and  direct    the   Bame   to   be  paid   by   the 

sheriff  of  county  Tor  "by  .  th<  r  bereln"]   onl 

any  moneys  now  in  his  hands  or  which  may   b<  Into  bis 

hands.oio 


[Date.]  Judge  of  court. 

§  2402.     Allowance  to  judgment  debtor  or  third  person. 

Where  the  judgment  debtor,  or  other  person  against  whom 
the  special  proceeding  is  instituted,  has  been  examined,  and 
property  applicable  to  the  payment  of  the  judgment  has  oot 
been  discovered  in  the  course  of  the  special  proceeding,  the 
judge  may  make  an  order,  allowing  him  a  fixed  sum  as  costs, 
consisting  of  his  witnesses'  fees  and  other  disbursements  and, 

ci4  Matter  of  Thompson,  31  Misc.  802,  62  N.  Y.  Supp.  1033. 

ci5  Mere  witness  cannot  apply.    Davis  v.  Turner,  4  How.  Pr.  190. 

cie  Davis  v.  Turner,    4  How.  Pr.   190,   195. 

civ  Holton  v.  Rohinson,  59  App.  Div.  45,  51,  69  N.  Y.  Supp.  33;  Valiente 
v.  Bryan,  3  Civ.  Proc.  R.  (Browne)  358. 

ci8  Paterson  v.  Goorley,  14  Misc.  56,  35  N.  Y.  Supp.  297. 

6i9  Order  may  direct  payment  by  judgment  debtor  himself,  within 
a  specified  time. 
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in  .- 1  <  1 « I i t i < » 1 1  thereto,  a  sum  Dot  exceeding  thirty  dollars;  and 

■ : r i lt  the  paymenl  thereof,  within  a  time  specified  in  the 

order,  by  the  judgmenl  creditor,  or,  excepl  where  it  is  allowed 

to  the  judgmenl  debtor,  oul  of  any  money  which  has  come, 

or  in.  t<>  the  hands  of  the  receiver  <>r  of  the  sheriff.620 

ed  that  this  Code  provision,  by  accessary  im- 

tion,  provides  for  an  allowance  of  costs  to  one  examined 

ander  a  third  person  order  as  well  as  to  ;i  judgmenl  debtor.'21 

Furt;  it  will  !»>•  noticed  thai  costs  can  be  -_r  1  • ;  1 1 1 1 1 ■  < l  only 

Lamination,  and  hence  where  the 

I  without  .-in  examination,  for  a  de- 

m  the  affidavit,  lannol    l><-  allowed,'22  though  th<> 

court  may,  in  Buch  a  case,  impose  motion  costs  <>n  the  creditor 

the  limitation  of  the  Code  p  tea  only  to  costs 

in  the  pr ling.'2"     Where  the  debtor  is  awarded  costs  it 

mmon  practice  to  direct  thai  such  costs  1"'  deducted  from 
the  judgmenl  on  which  the  proceedings  are  based. 

Form  of  order. 

[Ti  ng.] 

,  t!  :  ate  party  examined],  having  been  examined  herein, 

payment  of  the  judgment  having  been 
■ 

the  application   of  ,   attorney   for  said  ,   I   do 

.ml  allow  to  said  the  sum  of  dollars,  as 

of   these    proceedings,    together    with    his    disbursements    which 

taxed  at dollars,  and  I  do  hereby  direct  the  payment 

1  amount  by  ,  the  judgment  creditor,  within  days 

•Tsonal  service  on  him  of  a  certified  copy  of  this  order,  and 
Land    thereof   by   said   judgment   debtor   or   his   lawful   agent   or 

attorni  , 

[Date.]  Judge  of  court. 


Code  Civ.   Proc.   S  2456. 

Rule  under  old  ^ode,  see  Anony.,  11  Abb.  Pr.  108. 
Simms  v.  Frier,  2  .Month.  Law  Bui.  97. 
Hutson  v.  Weld,  38  Hun,  142. 

Xat.  Bank  of  Xewville  v.  Yates,  21  Misc.  373,  47  N.  Y.  Supp. 
4s  1.     But  see  Boelger  v.  Swivel,  1  How.  Pr.   (N.  S.)   372. 
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§  2403.     Security  for  costs. 

Plaintiff  in  the  pr dings  cannol   be  required  to  file  Been- 

rity  for  cosl  a 

ART.   XII.      DISMISSAL    OR    DISCONTINUANCE   OF    PROCEEDINGS. 

§  2404.     Dismissal. 

Where  the  judgmenl  creditor  unreasonably  neglects  or  de- 
Lays  to  proceed,  or  where  it   appears  thai   his  judgmenl   has 

l ii    satisfied,    his   proceedings   may    be   dismissed,    on    Buch 

terms  as  justice  requires,  by  an  order  of  the  judge,  made  on 
the  application  of  the  judgmenl  debtor,  or  of  the  plaintiff  in 
a  judgmenl  creditor's  action  againsl  tin'  debtor,  or  of  a  judg- 
menl creditor  who  has  instituted  supplementary  proceedings 
The  proceeding  does  no1  fall  of  its  own  weighl  for  oegled  to 
prosecute  it.'-'7     Thus,  the  oegled   of  the   creditor  to  appear 

on  .mi  adjourned  day  does  not   terminate  the  pr dings 

nor  does  an  omission  to  cause  the   proceedings  to   be   regu- 
larly adjourned,629  nor  docs  the  absen< E  the  judge  from  his 

office  a1  the  time  appointed  for  a  hearing.'  So  five  months' 
delay  in  instituting  contempl  proceedings  after  refusal  to 
answer  questions  does  not.  of  itself,  constitute  an  abandon- 
ment of  tlic  proceedings,681  nor  does  a  mere  delay  in  the  ap- 
pointment of  a  receiver  preclude  an  appointment.682  A  p 
ponemenl  id'  the  examination  to  a  day  to  he  fixed  on.  without 
further  action  for  several  years,688  or  the  failure  of  the  i-r<'>\- 

625  First  Nat.  Bank  of  Newville  v.  Yates.  21  .Misc.  :;::;.  47  X.  Y.  Supp. 
484. 

62c  Code  Civ.  Proc.  §  2454.  This  provision  was  not  contained  in  the 
old  Code  so  that  decisions  thereunder  as  to  abandonment  without  an 
order  of  court  do  not  apply. 

027  Rothschild   v.  Gould,    84  App.   Div.   196,   199,  S2   N.  Y.   Supp.  558. 

628  Underwood  v.  Sutcliffe,  10  Hun,  453. 

629  Wright  v.  Norstrand,  94  N.  Y.  31. 

630  Reynolds  v.  McElhone,  20  How.  Pr.  454. 
63i  Stanley  v.  Lovett,  14  Hun,  412. 

632  Barnett  v.  Moore,  20  Misc.  518,  46  N.  Y.  Supp.  668. 

633  Meyers  v.  Herbert,  64  Hun,  200,  45  State  Rep.  626,  22  Civ.  Proc.  R. 
(Browne)    216,  19  N.  Y.  Supp.  132. 
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itor  i"  appear  on  an  adjourned  day,634  or  the  failure  to  do 
anything  under  the  order  for  examination  except  to  serve  the 
order  on  a  day  subsequent  to  the  time  appointed  for  the  exam- 
inatioi  ground  for  an  order  of  dismissal.     The  proceed- 

will  be  dismissed,  on  motion,  where  the  judgment  on 
which  they  are  based  is  satisfied  pending  the  proceedings, 
notwithstanding  the  attorney's  lien  for  costs  in  the  action  is 
not  paid,  where  the  attorney  may  resort  to  another  remedy  to 

•  if  there  is  a  Berious  conflict  between 
til--  parti  whether  the  judgment  has  in  fact  been  paid, 

the  party  seeking  relief  will  he  |,.f»   to  his  action,  provided 
relief  can  be  had  in  that  form.*"     While  the  pendency  of  sup- 
plementary proceedings  does  not    preclude  the  issuance  of  a 
.Hon  yet  if  a  sufficient  levy  is  made  thereunder  the 

supplementary    pro< dings   are   suspended,'8'    and    it    would 

seem  that  ;m  order  of  dismissal  should  he  entered. G:iD  The 
presumption  of  payment  of  the  judgmenl  after  the  hipse  of 
twenty  years,  where  the  proceedings  were  commenced  hefore 
tin-   expiration    of   Mich    time,    is    not    ground    for   dismissal.040 

Where  th.'  pp.. din.;  has  been  had  before  a  referee  it  should 

not  he  discontinued  or  dismissed  before  the  report  of  such 
referee.641     From  the   fact   that  the  proceeding  is  concluded, 

■  >t   follow  that   it  is  abandoned,  discontinued  or  dis- 

,|  .... 

§  2405.     Discontinuance. 

A   supplementary  proceeding  may  be  discontinued  at  any 

C34  Squire  v.  Young,  14  Super.  Ct.    (1  Bosw.)    690. 
Uallou  v.  Boland,  14  Hun,  355. 

itook  v.  Dickinson,  38  Misc.  690,  78  N.  Y.  Supp.  287. 
nion    Surety   &   Guaranty    Co.    v.    Sire,    34    Misc.    221,    68    N.   Y. 
Supp.  943. 

638  Ritter  v.  Greason,  28  Misc.  656,  59  N.  Y.  Supp.   1053,  and  cases 
cited. 

:itter  v.  Greason,  28  Misc.  656,  59  N.  Y.  Supp.  1053,  seems  to  hold 
the  contrary. 

640  Driggs  v.  Williams,  15  Abb.  Pr.  477. 
Kennedy  v.  Norcott,  54  How.  Pr.  87. 
c4-Code    Civ.    Proc.    §    2454;    Wynkoop   v.    Myers,    17    Civ.    Proc.    R. 
(Browne)   443,  7  N.  Y.  Supp.  898. 

N.  Y.   Prac—  210. 


3346  SUPPLEMENTARY    PROCEEDINGS.  £   24U7 

Art.  xill.     Receiver.— A.  Appointment. 

time,  an  such  terms  as  justice  requires,  by  an  order  of  the 
judge,  made  on  the  application  of  the  judgmenl  creditor.64" 


8 


2406.     Notice  of  application. 


Where  an  order  appointing  ;i  receiver,  or  extending  a  re- 
ceivership, has  been  made  in  the  course  of  the  special  pro- 
ceeding, notice  of*  the  application  for  an  order  of  discontinu- 
ance or  dismissal  must  be  given,  in  sm-h  a  manner  as  the  judge 

deems  proper,  to  all   persons  interested   in   tin-   r< ivership, 

as  far  as  they  can  conveniently  be  ascertained.04*1  And  it  is 
the  better  practice,  in  every  case,  to  give  aoti >f  the  mo- 
tion to  dismiss  or  discontinue. 

ART.   XIII.      RECEIVER. 

(A)   APPOINTMENT. 

§  2407.     Time. 

The  Code  provides  as  follows:  "At  any  lime  after  making 
an  order,  requiring  the  judgmenl  del. tor.  or  any  other  person, 
to  attend  and  be  examined,  or  issuing  a  warrant,  tin'  judge  t<> 
whom  the  order  or  -warrant  is  returnable  may  make  an  order 
appointing  a  receiver  of  tin1  property  <»f  the  judgmenl  debt- 
or."6*6 Under  this  Code  section,  a  receiver  may  he  appointed 
after  the  granting  of  an  order  1"  examine  a  third  person  as 
well  as  after  an  order  to  examine  the  judgmenl  debtor.646  And 
a  receiver  may  be  appointed  after  the  issuance  of  a  warrant 
as  well  as  after  an  order  to  attend  and  he  examined.647  A 
receiver  may  be  appointed  before  execution  has  been  returned, 
where  an  order  for  examination  lias  been  mnde,n4S  and  before 
the  examination  of  the  debtor,040  but  oo1   before  an  order  for 

643,  G44  Code  Civ.  Proc.  §   2454. 
6*5  Code  Civ.  Proc.  §  2464. 
640  Rule  was  otherwise  under  old  Code. 

6*7  So  held  under  old  Code.     Wilson  v.  Andrews,  9  How.  Pr.  39. 
gjs  People  v.  Hulburt,  5  How.  Pr.  446,  9  N.  Y.  Leg.  Obs.  245,  Code  R. 
(N.  S.)  75;  De  Vivier  v.  Smith.  6  Civ.  Proc.  R.  (Browne)   394. 
643  People  v.  Mead,  29  How.  Pr.  360. 
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examination  or  a  warrant  of  arrest  has  been  obtained.65'  The 
lapse  of  several  years,  between  the  institution  of  supple- 
mentary pro. dings  and  the  appointment  of  a  receiver,  does 

not  invalidate  the  appointment,  though  the  proceedings  were 
not  regularly  adjourned.*51 

§  2408.     Who  may  appoint. 

\nv   judge  having  jurisdiction  to  entertain  supplementary 

pr sedings  may  appoint  a  receiver  in  proceedings  begun  be- 

fore  hlII1  «»  bu1  the  order  can  only  be  made  by  the  judge  who 
panted  the  order*"  or  by  the  judge  to  whom  the  order  is 
returnable. 

2409.     Application. 

[f  lh(.  appointment  of  a  receiver  is  sought  before  an  exam- 
ination has  taken  place,  the  facts  to  show  the  propriety  there- 
of, i.  ,.,  the  existence  of  property  not  exempl  which  cannot 
,„.  reached  by  execution,  must  appear  by  affidavit.  If  the 
receiver  is  appointed  after  an  examination,  it  is  sufficient  to 
present  the  report  of  the  referee  and  the  testimony  taken.  It 
another  supplementary  proceeding,  or  a  creditor's  suit,  is 
pending  against  the  same  debtor,  the  facts  should  appear  by 
affidavit  so  as  to  authorize  the  judge  to  fix  the  notice  to  be 
given  to  Buch  creditor  or  creditors. 

Notice  of  application.     Prior  to  the  present  Code,  no- 

tice  to  the  judgment  debtor  of  the  application  for  a  receiver 
was  not  expressly  required  though  it  was  held  that  such  no- 
tice was  aecessary  even  when  the  debtor  was  a  nonresident,^ 
and  that  an  oral  notice  was  ^sufficient.*68     The  Code  now  pro- 

650  Code  Civ.  Proc.  §  2464;   Holbrook  v.  Orgler,  40  Super.  Ct.   (8  J. 
&  S.)   33,  49  How.  Pr.  289. 

Wright  v.  Nostrand,  94  N.  Y.  31,  50. 

Hyatt  v.  Dusenbury,  12  Civ.  Proc.  R.   (Browne)  152,  5  State  Rep. 

Smith  v.  Johnson.  7   How.  Pr.   39;   Ball  v.   Goodenough,  37  How. 

Pr.  479. 

654  Whitney  v.  Welch,  2  Abb.  N.  C.  442. 
ess  Ashley  v.  Turner,  22  Hun,  226. 


3348  SUPPLEMENTARY    PROCEEDINGS.  §   2409 

Art.  XIII.     Receiver. — A.  Appointment. — Application. 

vides  that  no  further  notice  is  required  where  the  order  to 
attend  and  be  examined,  or  the  warrant,  has  been  served  on 
the  judgment  debtor   and  the   receiver  is  appointed   on   the 

irt urn  day  thereof,  or  at  the  close  of  the  examination; '  but, 

in  other  cases,  that  "at  least  two  days  notice  of  the  applica- 
tion for  the  order  appointing  a  receiver  must  be  given  per- 
sonally057  to  the  judgment  debtor,  unless  the  judge  is  satis- 
fied that  he  cannot,  with  reasonable  diligence,  be  found  within 
the  state  in  which  case  the  order  must  recite  thai  Eact  and 
may  dispense  with  notice  or  may  direct  notice  to  be  given  in 
any  manner  which  the  judge  thinks  proper."""  To  warrant 
the  appointment  of  a  receiver  without  notice,  under  the  last 
clause,  the  affidavit  must  state  the  tacts  to  show  the  efforts 
made  to  ascertain  the  whereabouts  of  the  debtor  within  the 
state.'"  and  if  an  allegation  that  the  debtor  is  oul  of  the  state 
is  based  on  information,  the  grounds  of  such  information 
should  be  clearly  stated.660  A  counter  notice  that  if  the  or- 
der appointing  a  receiver  was  vacated  a  motion  would  be  made 

for   the   appointment   of   another    as    ri iver    is    sufficient.661 

Failure  to  give  such  notice  is  an  irregularity  for  which  the 
order  should  be  set  aside.0'-'   except   that  the  appearance   by 

esc  Code  Civ.  Proc.  §  2464;  Strohn  v.  Epstein.  6  Civ.  Proc.  R.  (Browne) 
36;  Sickels  v.  Hanley,  4  Abb.  N.  C.  231. 

C5i  Service  on  the  attorney  of  record  in  the  action  in  which  the  judg- 
ment was  recovered  is  insufficient.  Catholic  University  of  America  v. 
Conrad,  27  Misc.  326,  57  N.  Y.  Supp.  820. 

ess  Code  Civ.  Proc.  §  2464.  This  rule  applies  where  receiver  Is  ap- 
pointed after  order  for  examination  of  third  person.  Code  Civ.  Proc. 
§  2441. 

659  Gomprecht  v.  Scott,  27  Misc.  192.  57  X.  Y.  Supp.  799. 

660  Henry  v.  Furbish,  30  Misc.  822.  62  N.  Y.  Supp.  247.  in  which  case 
the  affidavit  was  as  follows:  "I  have  made  a  search  for  the  judgment 
debtor  herein  but  I  cannot  find  him.  I  have  been  informed  by  Norton 
Chase,  the  receiver  of  the  property  of  the  judgment  debtor,  that  the 
said  judgment  debtor  is  now  without  the  state  of  New  York  and  is 
somewhere  in  the  South,  and  is  not  now  within  the  state." 

eel  Clark  v.  Clark,  11  Abb.  N.  C.  333. 

662  Henry  v.  Furbish,  30  Misc.  822,  62  N.  Y.  Supp.  247. 
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attorney  on  an  application  for  the  appointment  of  a  receiver 
is  a  waiver  of  the  two  days  notice.663 

The  judge  must  ascertain,  if  practicable,  by  the  oath  of  the 
judgment  debtor  or  otherwise,  whether  a  judgment  creditor's 
suit  or  a  supplementary  proceeding  is  pending  against  the 
judgment  debtor.  If  either  is  pending,  and  a  receiver  has  not 
been  appointed  therein,  notice  of  the  application  for  the  ap- 
pointment of  a  receiver,  and  of  all  the  subsequent  proceedings 
Kiting  the  receivership,  must  be  given,  in  such  a  manner 
as  the  judge  directs,  to  the  judgment  creditor  prosecuting 
However,  such  judgmenl  creditors  may  waive  their 
right  to  notice  and  to  priority,  as  where  they  practically  aban- 
don such   pro< dings  and  inform  the  moving  creditor  as  to 

the  existen f  property  and  state  that  they  will  not  stand 

in    his   way   in   obtaining  a   receiver.605     The  notice  required 
may  be  less  than  eight  days.668 

Form  of  notice. 

[Title  of  proceeding.] 


To 


Take  notice  that  an  application  for  an  order  appointing  a  receiver 

of  your  property   [or  "of  the  property  of  ,  the  judgment  debtor 

herein"],   in  the  above-entitled  proceeding,  will  be  made  to  the  Hon. 

,  judge  of  the  court,  at  ,  on  the  day  of 

,  190—,  etc.,  and  for  such  other  and  further  relief  as  may  be  just. 

That  said  application  will  be  made  on  the  following  papers:  [Name 
all  of  motion  papers.] 

[Date.]  [Signature  and  office  address  of  attorney.] 

§  2410.     Propriety  of  receivership. 

perty  discovered  in  supplementary  proceedings  may  be 
bed  either  by   CI)  a  permissive  order  (Code  Civ.  Proc.  § 

Moore  v.  Empie,  17  App.  Div.  218,  79  State  Rep.  539,  45  N.  Y.  Supp. 

539. 

Code  Civ.  Proc.  §  2465;    Todd  v.  Crooke,  6  Super.  Ct.    (4  Sandf.) 
Sheffield  Farm  Co.  v.  Burr,  11  Misc.  638,  65  State  Rep.  881,  32  N. 
Y.  Supp.  1149.     That  oral  direction  as  to  the  notice  to  be  given  is  suf- 
ficient, see  Darrow  v.  Riley.  5  Misc.  363.  26  N.  Y.  Supp.  91. 
Barnett  v.  Moore.  20  Misc.  518,  46  N.  Y.  Supp.  668. 
see  Leggett  v.  Sloan,  24  How.  Pr.  479. 
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2-M6)  allowing  a  third  person  indebted  to  the  judgmenl  debtor 
to  pay  to  a  sheriff,  or  by  (2)  a  mandatory  order  (Code  Civ. 

Proc.  §  2447  i  requiring  the  judgmenl  debtor  <»r  ;i  third  person, 
to  pay  or  deliver,  to  a  sheriff  or  the  receiver,  money  or  other 
personal  property,  or  by  (3)  the  appointment  «•!'  a  receiver. 
Whether  the  judge  will  granl  or  refuse  an  order  appointing 
a  receiver  is  largely  a  matter  of  discretion;  yet,  in  practice,  it 
is  usually  a  matter  of  course  to  appoinl  a  receiver  Bince  no 
harm  can  result  to  the  judgment  debtor  it'  lie  has  do  property 
and  if  he  has  any  property  not  exempl  which  he  refuses  to 
disclose  or  turn  over  then  it  is  just  that  a  receiver  be  ap- 
pointed to  take  the  necessary  steps  to  obtain  such  property. 
The  appointment  of  a  receiver  is  necessary  whenever  there 
are  rights  of  action  or  equitable  interests  belonging  to  the 
judgment  debtor  which  it  is  desired  to  converl  into  money, 
or  when  the  judgmenl  debtor's  righl  to  possession  is  sub- 
stantially disputed,687  or  where  the  third  person  examined  de- 
nies his  indebtedness  to  the  debtor  or  interposes  an  adverse 
claim  to  the  property.668  A  receiver  may  be  appointed  to  col- 
lect moneys  ordered  to  be  paid   by  a   third   person. or  to 

bring  a  suit  to  redeem  an  equity  of  redemption.67' 

The  practice  is  not  to  appoint  a  r< Lver  unless  some  prop- 
erty has  been  disclosed,871  ye1  the  authorities  uniformly  hold 
that  the  judgment  creditor  has  the  right  to  the  appointment 
of  a  receiver  whether  or  not  the  examination  indicates  the  ex- 
ec- Ormes  v.  Baker,  17  Wkly.  Dig.  104.  Where  there  is  a  question  as 
to  ownership  of  fund  arid  debtor  has  disposed  of  it,  a  receiver  should  be 
appointed.     Matter  of  Becker,  36  Misc.   322,  73  N.  Y.   Supp.  577. 

6gs  3  Freeman,  Executions,  p.  2239;  Corning  v.  Tooker,  5  How.  Pr. 
16.  Personal  property,  though  subject  to  execution,  if  in  the  hands 
of  third  persons  claiming  title  thereto,  warrants  a  receiver.  Todd  v. 
Crooke,  6  Super.  Ct.   (4  Sandf.)    694. 

eeo  Patten  v.  Connah,  13  Abb.  Pr.  418;  McCrea  v.  Cook,  1  City  Ct.  R. 
385;  Birnbaum  v.  Thompson,  5  Month.  Law  Bui.  30. 
670  Bunacleugh  v.  Poolman,  3  Daly,  236. 

67i  Dease  v.  Reese,  39  Misc.  657,  661,  80  N.  Y.  Supp.  590.  A  claim 
for  unliquidated  damages  is  not  property.  Bryan  v.  Grant,  87  Hun,  68, 
33  N.  Y.  Supp.  957. 


§   2410  SUPPLEMENTARY    PROCEEDINGS.  3351 

Art.  XIII.     Receiver. — A.  Appointment. — Propriety   of    Receivership. 

istence  of  property.672  A  receiver  may  be  appointed  even 
though  the  debtor  denies  that  the  property  disclosed  is  of  any 
value.073  or  though  it  seems  that  there  is  little  or  no  equity 
remaining  in  the  debtor,074  or  though  he  denies  his  ownership 
of  certain  shares  of  stock  standing  in  his  name  on  the  books 
of  the  company  and  slates  that  he  has  previously  disposed  of 
It'  the  defendant  denies  that  he  has  any  property,  but 
there  remains  ;•  real  controversy  or  doubt  about  the  correct- 
of  his  claim,  the  appointmenl  of  a  receiver  should  not 
be  disturbed  on  appeal.97"  A  receiver  has  been  held  prop- 
erly appointed  where  the  only  property  was  an  equity  of  re- 
demption  which  the  debtor  had  always  been  willing  to  have 
sold.877 

Ordinarily,  however,  a  receiver  will  not  be  appointed  for 
the  purpose  of  'loin--  for  the  creditor  what  he  may  do  for  him- 
self. A  receiver  should  not  be  appointed  1  where  the  only 
property  is  real  estate  which  can  be  reached  by  execution,678 
or  2  where  the  only  property  is  exempt,678  or  (3)  where 
the  only  property  is  property  acquired  since  the  service  of 
the  order   for  examination.     Thus,  a  receiver  should  not  be 

Myres'  Case,  2  Abb.  Pr.  476;    Dease  v.  Reese,  39  Misc.  657,  661, 
60  X.  V.  Su pp.  590,  and  cases  cited;   Kelsey  v.  Webb,  94  App.  Div.  571, 
88  N.  Y.   Supp.  4.     The  judgment  debtor  cannot  object  since  he  can- 
not be  prejudiced  by  the  granting  of  the  application. 
■■    Webb  v.  Overman,  6  Abb.  Pr.  92. 

-t  Matter  of  Crane,  81  Hun,  96,  62  State  Rep.  549,  1  Ann.  Cas.  148, 
30  N.  Y.  Supp.  616. 

Ilnyt  v.  Mann.  7  State  Rep.  420,  26  Wkly.  Dig.  249. 

Kelsey  v.  Webb,  94  App.  Div.  571,  88  N.  Y.  Supp.  4. 

i  :ailey  v.  Lane,  15  Abb.  Pr.  373,  note. 

I'.unn  v.  Daly,  24  Hun,  526;  followed  in  Albany  City  Nat.  Bank 
v.  Gaynor,  67  How.  Pr.  421;  Moyer  v.  Moyer,  7  App.  Div.  523,  531,  40 
N.  Y.  Supp.  258.  Contra,  Heroy  v.  Gibson,  23  Super.  Ct.  (10  Bosw.) 
591.  But  the  fact  that  the  examination  shows  that  defendant  holds 
the  legal  title  to  heavily  encumbered  real  estate,  out  of  which  it  was 
improbable  that  the  execution  could  have  been  collected  in  whole  or 
in  part,  is  no  reason  for  refusing  a  receiver.  Baker  v.  Herkimer,  43 
Hun.  86,  6  State  Rep.  581,  25  Wkly.  Dig.  573. 

•■■Reiner  v.  Shipherd,  4  Civ.  Proc.  R.  (Browne)  274;  Matter  of 
Edlunds,  35  Hun,  367. 
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appointed  where  the  only  assets  are  some  uncertain  contingent 
fees  in  cases  to  be  tried.080  So  a  receiver  should  nel  be  grant- 
ed where  full  justice  can  be  done  by  offsetting  judgments 
So  a  receiver  will  not  be  appointed,  where  tin'  judgmenl  has 
been  satisfied,  to  collect  for  the  attorney  rusts  of  the  supple- 
mentary  proceedings  which  have  not  been  allowed.081  And. 
of  course,  a  release  from  the  judgmenl  precludes  the  appoint- 
ment of  a  receiver.083  It  is  discretionary  to  refuse  to  appoint 
a  receiver  to  sue  to  set  aside  a  fraudulent  conveyance.68*  Tie- 
fact  that  ;i  corporation  in  whose  favor  a  judgment  was  ren- 
dered had  gone  into  the  hands  of  a  receiver  subsequenl  t<>  the 
recovery  of  the  judgmenl  does  no1  invalidate  the  appointment 
of  a  receiver  in  supplementary  pro <!iii'_r< 

§  2411.     Who  may  be  appointed. 

No  person  shall  be  appointed  a  receiver  in  this  st.it.'  who  is 

not    a    resident    t  hereo|'.';M;      The    ruh-s   applieable    to    receivers 
generally  also  apply.687 

§  2412.     Number  of  receivers. 

Only  one  receiver  of  the  property  of  a  judgmenl  debtor 
shall  be  appointed,888  no  matter  how  many  proceedings  are 
pending.689  But  the  fact  that  a  receiver  of  a  judgmenl  debt- 
or's property  has  been  appointed  in  supplementary  proceed- 
ings does  not  prevent  another  and  different  r<  eeiver  from  be- 
ing appointed  in  a  judgment  creditor's  action.090 

csoGibney  v.  Reilly,  20  Misc.  275.  56  N.  Y.  Supp.  1055. 
68i  De  Camp  v.  Dempsey.  10  Civ.  Proc.  R.   (Browce)    210. 
682  Paterson  v.  Goorley,  14  Misc.  56,  69  State  Rep.  651,  35  N.  Y.  Supp. 
297. 

ess  Hunter  v.  Hunter,  67  App.  Div.  470,  73  N.  Y.  Supp.  886. 

684  Dollard  v.  Taylor,  33  Super.  Ct.  (1  J.  &  S.)  496. 

ess  Wright  v.  Nostrand,  94  N.  Y.  31. 

ess  Code  Civ.  Proc.  §  2469,  subd.  5.    Added  by  amendment  in  1892. 

es7  Volume  2,  p.  1632. 

e*s  Code  Civ.  Proc.  §  2466. 

ess  Myrick  v.  Selden,  36  Barb.  15. 

690  state  Bank  of  Syracuse  v.  Gill,  23  Hun,  410. 
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§  2413.     Order. 

The  order  appointing  a  receiver  usually  not  only  restrains 
the  judgment  dehtor  from  disposing  of  his  property,  but  also 
orders  the  debtor  to  deliver  to  the  receiver  all  his  personal 
property  and  to  convey  his  real  property.691  It  seems,  how- 
r,  ili.it  neither  of  such  provisions  is  necessary,002  though 
an  order  for  examination  which  merely  restrains  the  dis- 
posing  of  property  "until  further  order  in  the  premises"  is 
ineffective  as  an  injunction  after  an  order  appointing  a  re- 
ceiv(  p.  If  the  judge  is  satisfied  that  the  judgment  debtor 
cannot,  with  reasonable  diligence,  be  found  within  the  state, 
order  musl  recite  that  fart.""  and  show  either  that  notice 
was  dispensed  with  or  what  notice  was  given.  It  is  cus- 
tomary  to  insert  in  the  order  the  allowance  of  costs  to  the 
judgment  creditor,  as  authorized  by  section  2455  of  the  Code 
The  order  musl  appoint  a  receiver  of  "all"  the  property  of 
the  judgmenl  debtor  and  not  merely  of  a  specified  part,  or 
certain  articles,  of  the  debtor's  property.098  The  order  ap- 
pointing a  receiver  on  tin-  examination  of  a  third  person  can- 
not finally  adjudicate  the  right  to  property  in  such  person's 
hands  hut  may  restrain  him  from  paying  or  delivering  it  to 
any  other  persoi 

Form  of  clause:     "It  is  further  ordered,  that ,  upon  being 

with   a   certified  copy  of  this  order  and  of  notice  of  filing  of 
bond  pi  escribed  by  this  order,  deliver  to  said  receiver  all  property 
now  in  his  or  their  possession,  or  under  his  control,  belong- 
ing to  the  said  ,  and  not  exempt  by  section  2463  of  the  Code  of 

Civil  Procedure,  or  otherwise." 

Property  vests  in  receiver  by  operation  of  law. 
People  v.  Randall.  73  X.  Y.  416. 

I  ode  Civ.  Proc.  §  2464.  It  seems  that  a  recital  in  the  order  that 
notice  cannot,  with  due  diligence,  be  given,  is,  of  itself,  insufficient, 
but  it  must  refer  to  the  affidavits  which  must  show  the  facts  as  to 
such  diligence.  Grace  v.  Curtiss,  3  Misc.  558,  52  State  Rep.  514,  23  N. 
Y.  Supp.  321. 

Andrews  v.  Glenville  Woolen  Co..  11  Abb.  Pr.   (X.  S.)   78. 
Manice  v.  Smith,  5  Wkly.  Dig.  255. 
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Form  of  order. 

[Title  of  proceedings.] 

An  order  having  been  heretofore  made  by  me  [or  "by  Hon.  , 


judge,"  etc.]  herein,  on  the  day  of  ,  190 — ,  in  the  above 

proceedings,  requiring  to  appear  and   make  discovery   on  oath 

concerning  his  property,  before  ,  and  the  said  )udgm<  Dl   debtor 

having  appeared  and  been  examined  accordingly,  and  at  least  two  days' 

notice  of  this  application  having  been  given  to  ,   the  judgment 

debtor,  personally,'    • 

Now,  on  filing  the  affidavit  and  order  of  examination  herein  and  tin1 

evidence  taken  therein,  and  on  motion  of  .  attorney  for  , 

I  do  hereby  order  that  of  be,  and   I   do  hereby  appoint 

him,  receiver  of  all  the  property,  debts,  equitable  Interests,  rights  and 
things   in   action,   effects  and   estate,   real    and    personal,   of    the   Bald 

,  the  judgment  debtor  herein;   and  I  do  further  order  that  said 

receiver,  before  entering  on  the  duties  ol   hie   trusl 

knowledge  a  bond  with  Bufflcienl  Buretiea  to  be  approved  by  ,  to 

the  people  of  the  state  of  New  York,  In  the  penalty  of  dollars, 

conditioned  for  the  faithful  discharge  of  his  duties  as  such  receiver, 
and  that  upon  filing  said  bond  and  this  order  as  required  by  law,  tin- 
said  receiver  shall  be  invested  with  all  th<'  rights  and  powers  of  a 
receiver  as  such  according  to  law. 

And  I  do  further  order  that  there  be  allowed  to  the  plaintiff,  Judg- 
ment creditor,  the  sum  of  dollar  mil  ■ dollars,  his 

disbursements  in  these  proceedings,  and  I  direct  thai  the  Bame  be  paid 
by  said  receiver  to  such  judgment  creditor,  or  his  attorney  herein  <>ut 
of  the  first  moneys  coming  into  said  receiver's  h  .: 

[Date.]  ■ , 

Justice  of  ■ court. 

Filing-  and  recording-.     Sections  2467  and  2468  of  the 

Code  provide  as  to  the  necessity  of  filing  the  order  of  appoint- 
ment. They  will  be  considered  hereafter.698  Bach  county 
clerk  must  keep  in  his  office  a  book,  indexed  to  the  Dames  of 
the  judgment  debtors,  styled  "book  of  orders  appointing  re- 
ceivers of  judgment  debtors."  A  county  clerk,  in  wl 
office  is  filed  an  order  or  a  certified  copy  of  an  order  appoint- 
ing a  receiver,  or  extending  a  receivership,  must  immediately 
note  thereupon  the  time  of  filing  it.  and.  as  soon  as  practic- 
es If  notice  not  given  because  whereabouts  of  debtor  were  not  known, 
make  statement  required  by  section  2464  of  the  Code. 
ess  See  post,  §  2321. 
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able,  must  record  it,  in  the  book  so  kept  by  him.  He  must 
also,  upon  request,  furnish  forthwith  to  any  party  or  person 
interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  comply  with  any  provision  of  this  section,  a  county 
elerfc  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty 
dollars,  in  addition  to  all  damages  sustained  by  reason  of  the 

omission 

Vacating  order,  [regularities  in  the  order  appoint- 
ing a  receiver  are  available  only  to  the  judgment  debtor  and 
then  only  on  a  direel  motion  to  vacate  the  order.  For  instance, 
false  statements  in  the  affidavit  as  to  the  return  of  execution 
unsatisfied  cannol  be  taken  advantage  of  by  a  junior  judg- 
menl  creditor  who  moves  to  set  aside  the  appointment  of  a 

,. (iver.i       Where  the  objection  is  jurisdictional,  the  rule  is 

different.     Thus,  the  objection  thai   the  execution  was  irreg- 

nlar,  when  apparenl  on  the  fa< £  the  affidavil  presented  on 

thi.  appUcation  for  the  judgment  debtor's  examination,  is 
available  to  a  junior  judgmenl  creditor  and  entitles  him  to 
have  th"  order  appointing  the  receiver  vacated.701  The  mere 
countermand  of  the  execution  in  the  action  does  not,  ipso 
•to  vacate  the  order  appointing  a  receiver.702  Laches  may 
preclude  a   motion  to  vacate  the  order,708  but  the  order  may 

be  vacated  where  the  pro< lings  have  been  abandoned  for 

a  long  time.™  If  a  motion  is  made  to  vacate  an  order  ap- 
pointing a  receiver,  on  the  ground  that  no  personal  notice  was 
served  on  the  judgmenl  debtor,  the  judgment  creditor  may 
,,.  ,  counter  notice  that  if  the  original  order  is  vacated 
a  motion  will  be  made  on  his  behalf  for  the  appointment  of 
■  •ond  receiver.705 

Code  Civ.  Proc.  §  2470. 
,nly  the  judgment  debtor  can  object.    Baker  v.  Brundage,  79  Hun, 

382,  29  N.  Y.  Supp.  792. 

Shannon  v.  Steger,  75  App.  Div.  279,  78  N.  Y.  Supp.  163 

Palmer  v.  Colville,  63  Hun,  536,  45  State  Rep.  706,  18  N.  Y.  Supp. 

Terry  v.  Bange,  18  Civ.  Proc.  R.   (Browne)   288,  57  Super.  Ct.  (25 
J.  &  S.)   546.  30  State  Rep.  285,  9  N.  Y.  Supp.  311. 
t-i  Thayer  v.  Dempsey,  25  Wkly.  Dig.  457. 
lark  v.  Clark,  11  Abb.  N.  C.  333. 
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Appeal.     An  order  appointing,  or  refusing  t->  appoint, 

a  receiver,  is  appealable,708  provided  the  rules  laid  down  in 
section  2433  of  the  Code  are  observed.  Ordinarily  the  order 
Mill  nut  he  reversed.701  The  validity  <>t'  the  order  appointing 
a  receiver  cannot  be  questioned  on  appeal  from  an  order  di- 
recting  the  receiver  to  pay  over  moneys  where  the  Cornier 
order  is  merely  one  of  the  papers  on  which  the  appeal  is 
taken.708 

§  2414.     Security. 

Section  715  of  the  Code  which  requires  the  r iver  to  ex- 
ecute and  file  a  bond  applies  to  supplementary  proceedings. 
There  is  no  special  provision  as  to  Becurity  in  tin-  Code  ehap- 
ter  "ti  supplementary  proceedings.  Reference  should  he  made 
to  a  preceding  volume  for  a  collection  of  the  rules  relating  i" 
the  security  required  of  all  receive]  The  appointmenl  of 
a  receiver  is  qo1  perfected  ontil  the  requisite  security  is  filed.710 
If  the  security  given  by  the  receiver  is  sufficiently  ample  to 
cover  all  the  property  of  the  debtor,  additional  Becurity  need 
not  be  required  on  extending  a  receivership.711  The  omis- 
sion of  se.ils  from  the  bond  of  a  receiver  in  supplementary 
proceedings   is   an    irregularity   and    do1    jurisdictional,    and 

cannot    be  set  up  in  an  action   brought   by  Buch   r iver  to 

set  aside  a  conveyance.7" 

Form  of  receiver's  bond. 

Know  all  men  by  these  presents,  thai  we,  of  [mer- 
chant], and  of  [merchant  |   are  held   and  firmly   bound 

unto  in  the  sum  of  dollars,  lawful  money  of  the  United 

States,  to  be  paid  to  the  said ,  for  which  payment,  well  and  truly 

to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  administra'ni 
jointly  and  severally,  firmly  by  these  presents.     Sealed  with  our  seals, 
dated  the  day  of  ,  190 — . 

tog  Dollard  v.  Taylor,  33  Super.  Ct.  (1  J.  &  S.)  496. 

707Relsey  v.  Webb,  94  App.  Div.  571,  88  N.  Y.  Supp.  4. 

70s  Gomprecht  v.  Scott,  27  Misc.  192,  57  N.  Y.  Supp.  799. 

tod  Volume  2,  pp.  1634-1637. 

7io,  7ii  Banks  v.  Potter,   21  How.   Pr.  469,  471,  473. 

7i2  Hyatt  v.  Dusenbury,  12  Civ.  Proc.  R.   (Browne)    152. 
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Whereas,  by  an  order  made  by  the  Hon. ,  on  the 


day  of ,  190 — ,  in  proceedings  supplementary  to  the  judgment  and 

ion  in  an  action  in  said  court,  wherein  was  plaintiff  and 

judgment  creditor  and  was  defendant  and  judgment  debtor,  the 

above  bounden was  appointed  receiver  of  all  the  debts,  property, 

equitable  interests,  rights,  and  things  in  action,  effects  and  estate  real 

and   personal  of  said  . 

Now  the  condition  of  this  obligation  is  such,  that  if  the  said  


shall  faithfully  discharge  the  duties  of  his  trust,  as  such  receiver,  then 
this  obligation  to  be  void,  otherwise  to  be  in  full  force  and  effect. 

[Signatures.] 

(Justification  of  obligors.] 

[Certificate  <»f  acknowledgment] 

[Indorse  on  back  approval  of  bond  and  sureties.] 

§  2415.     Extension  of  receivership. 

Where  ;t  receiver  of  tin-  property  of  a  judgment  debtor  has 
already  been  appointed,  tin-  judge,  Instead  of  making  Hie  or- 

der  appointing  ;i  r river,  must  make  an  order  extending  the 

receivership  t<>  the  special  proceeding  before  him.  Such  an 
order  gives  to  the  judgment  creditor  the  same  rights,  as  if 

a  p Lver  was  then  appointed  upon  his  application,  including 

the  right  t<>  apply  to  the  court  to  control,  direct,  or  remove 
til.-  receiver,  or  to  subordinate  the  proceed  hilts  in  or  by  which 
the  receiver  was  appointed,  to  those  taken  under  his  judg- 
m<-nt.713  The  receivership  cannot  be  extended  after  the  death 
of  the  judgment  debtor.714  Notice  of  an  application  to  ex- 
tend  ;i  !• ivership  must  be  given  to  the  judgment  debtor.715 

Form  of  order. 

[Title  of  proceedings.] 

It  appearing  from that ,  of  the  city  of ,  has  here- 
tofore been  appointed  receiver  of  the  property  of  the  said  ,  the 

lode  <'iv.  Proc.  §  2466.  This  section  does  not  apply  to  a  creditor's 
suit  so  as  to  compel  the  same  receiver  to  be  appointed  therein  as  has 
been  appointed  in  supplementary  proceedings.  State  Bank  of  Syra- 
cuse v.  Gill,  23  Hun,  410.  General  rules  as  to  double  receivership,  see 
vol.  2,  p.  1628. 

«4  Matter  of  Tribune  Ass'n,  13  Misc.  326,  68  State  Rep.  363,  34  N. 
Y.  Supp.  459. 

"is  Benjamin  v.  Myers,  3  State  Rep.  284. 


3358  SUPPLEMENTARY    PROCEEDINGS.  §    2417 


ah.  xiii      Receiver.-   a.  Appointment. 


judgment  debtor,  in  a  proceeding  [or  action]  ;  and  it  appearing 

to  my  satisfaction  that  the  said  recelTer  DAS,  on  Btich  appointment, 
given  ample  security  for  the  faithful  discharge  of  his  duties,  as  inch, 
and  that  such  receivership  is  pending  undischarged,  l  do  hereby  order 
that  said  receivership  be,  and  it  hereby  is,  extended  to  thi  pro- 

ceeding herein,  pursuant  to  the  provisions  of  section  2461  of  the  Code 
of  Civil  Procedure. 

[Date.]  , 

Justice  of court. 

£  2416.     New  receiver. 

No  person  shall  continue  to  ad  as  receiver  after  he  •• 
to  be  a  residenl  of  the  state,  and  the  judgmenl  creditor  may 
apply  to  the  court  or  judge  thai  appointed  Buch  receiver,  with- 
in thirty  days  after  said  receiver  to  be  a  residenl  of 
this  state,  for  the  appointment  of  another  person  in  his  place, 
on  such  notice  to  the  persons  interested  as  the  couri  or  judge 

may  direct.710  An  application  for  a  receiver  to  BU >d  a  de- 
ceased   receiver   appointed    in    supplementary    pr lings    is 

properly  made  to  the  supreme  court  rather  than  to  the  county 
judge  who  appointed  the  original  receiver,  where  the  orig- 
inal  receiver  had  filed  a  creditor's  bill  under  the  direction  ..f 
the  supreme  court  to  reach  certain  assets  of  defendant,  pend- 
ing which  he  died.*11 

The  receiver  may  be  removed  for  g 1  cause  shown,™  but 

not  without  notice  and  an  opportunity  to  be  heard."'  A  re- 
ceiver has  been  removed  where  no  notice  of  the  application 
for  his  appointment  was  given,  and  where  the  party  moving 
for  his  appointment,  and  his  attorney,  occupied  offices  in  the 
same  building  as  the  receiver.™ 

§  2417.     Discharge. 

The  general  rules  relating  to  the  discharge  of  a  receiver  have 
been  considered  in  a   preceding   volume.™     The   payment   of 

-ic  Code  Civ.  Proc.  §  2469,  subd.  5.     Added-  by  amendment  in  1892. 

■!■  Smith  v.  Barnum,  59  App.  Div.  291,  69  N.  Y.  Supp.  253. 

7is  Volume  2,  p.  1638. 

7i9  Campbell  v.  Spratt,  5  WMy.  Dig.  25. 

72n  Fraser  v.  Hunt,  N.  Y.  Daily  Reg.,  Dec.  19,  1882. 

72i  Volume  2,  p.  1656. 
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a  judgment  by  the  debtor,  after  the  appointment  of  a  receiver, 

not.  ipso  facto,  discharge  the  i river.722    The  discharge 

<>f  the  receiver  reinstates  the  owners  with  title  to  their  prop- 
erty,72' 

.i  2418.     Waiver  of  objections. 

Appearance  ami  failure  to  object  to  the  appointment  of  a 
r iver  waives  objections  to  the  regularity  of  tin-  proceed- 
ings 

;19.     Collateral  attack. 

Mere  irregularities  in  tin-  appointment  of  the  receiver  can- 
not be  urged  by  a  collateral  attack,728  where  such  irregulari- 
do  not  affect  the  jurisdiction  of  tin-  judge  who  made  the 
appointment.™     For  instance,  tin-  appointment  of  the  clerk  of 

tin-  court  in  which  the  pro< ding  is  pending,  as  receiver,  in 

violation  of  tin'  ('oil--,  is  a  mere  irregularity  which  cannot  be 
s.'t  up  in  a  collateral  proceeding.  A  judgment  debtor  is  the 
only  person  who  can  avail  himself  of  an  irregularity  in  the 
appointment  of  a  receiver,727  anil  a  stranger  cannot  deny  the 
title  of  the  receiver  for  any  irregularity  in  the  proceedings 
prior  to  the  assignment.™  So  it  cannot  be  claimed  by  11 
junior  judgmenl  creditor  that  tin-  remedy  by  execution  was 
not  exhausted  before  the  appointment  of  the  receiver  where 
tie-  judgment  debtor  has  consented  to  the  appointment. ^ 

Crook  v.  Findley,  60  How.  Pr.  375. 

Lanigan  v.  City  of  New  York.  70  N.  Y.  454. 
nderwood  v.  Sutcliffe,  10  Hun,  453;  Moore  v.  Empie,  17  App.  Div. 

■'■  N.  Y.  Supp.  539. 

Powell  v.  Waldron,  89  N.  Y.  328;  Stanley  v.  National  Union  Bank, 
115  N.  Y.  122;  Gomprecht  v.  Scott,  27  Misc.  192,  57  N.  Y.  Supp.  799; 
Stiefel  v.  Berlin,  28  App.  Div.  103,  51  N.  Y.  Supp.  147. 

Tyler  v.  Whitney,  12  Abb.  Pr.  465;  Tyler  v.  Willis,  33  Barb.  327. 

Underwood  v.  Sutcliffe.  10  Hun,  453;  Baker  v.  Brundage,  79  Hun, 
382,  61  State  Rep.  498,  29  N.  Y.  Supp.  792. 

Itichards  v.  Allen,  3  E.  D.  Smith,  399. 
729  Webb  v.  Osborne,  15  Daly,  406,  27  State  Rep.  792,  7  N.  Y.  Supp.  762; 
Baker  v.  Brundage,  79  Hun,  382,  61  State  Rep.  498,  29  N.  Y.  Supp.  792 


3360  SUPPLEMENTARY    PROCEEDINGS.  <    2421 

Art.  Mil.     Receiver.— B.  Pov>  as,    Liabilities. 

§  2420.     Effect. 

The  appointment  of  a  receiver  does  not  discontinue  the  sup- 
plementary proceedings  so  as  to  relieve  a  third  person  from 
examination  after  such  appointment.780  The  proceeding  is 
not  terminated  until  the  judgment  is  satisfied.7*5 

(B)    POWERS,    DUTIES,    AND    LIABILITIES. 

§  2421.     When  property  vests  in  receiver. 

In  all  cases,  an  order  appointing  a  receiver,  or  extending  a 
receivership,732  must  be  filed  in  the  office  of  the  clerk  of  the 

county,  wherein  the  judgment  roll  in  the  action  is  filed;  or, 
if  the  special  proceeding  is  founded  upon  an  execution  issued 
out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  in  the  office  of  the  clerk  of  the  county  wherein  the 
transcript  of  the  judgment  is  filed.7  :t  When  the  order  is  so 
filed,734  and  the  receiver  has  duly  qualified  by  giving  secu- 
rity,735 the  property  of  the  judgmenl  debtor  is  vested  in  the 
receiver,  subjed  to  the  following  exceptions: 

Real  property.  Real  property  is  vested  in  the  receiv- 
er, only  from  the  time  when  the  order,  or  a  certified  copy 
thereof,  as  the  case  may  be,  is  filed  with  the  clerk  of  the 
county  where  it  is  situated.737  This  means  a  filing  in  addi- 
tion to  that  required  by  section  2467  of  the  Code  as  set  forth 
above.  But  if  the  real  property  is  situated  in  the  same  coun- 
ty in  which  the  judgment  roll  is  filed,  one  filing  and  record- 
ing of  the  order  is  all  that  is  needed.738  It  should  be  noticed 
that  the  filing  of  the  order  of  appointment   in  a  county  where 

•  30  Smith  v.  Cutter,  64  App.  Div.  412,  72  N.  Y.  Supp.  99. 

•3i  Matter  of  Crane,  81  Hun,  96,  62  State  Rep.  549,  1  Ann.  Cas.  148,  30 
N.  Y.  Supp.  616. 

-32  it  has  been  held  sufficient  that  the  order  extending  the  receivership 
is  filed  though  the  original  order  appointing  a  receiver  is  not  filed. 
Webb  v.  Osborne,  15  Daly,  406,  27  State  Rep.  792,  7  N.  Y.  Supp.  762. 

"3  Code  Civ.  Proc.  §  2467. 

734  Mover  v.  Moyer,  7  App.  Div.  523,  529,  40  N.  Y.  Supp.  258. 

735,  736  Code   Civ.   Proc.   §    2468. 

"7  Code  Civ.  Proc.  §  246S.  subd.  1. 

73s  Fredericks  v.  Niver,  28  Hun,  417. 
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tli.-  judgment    has   not   been   docketed   nor  execution    issued, 
s  the  receiver  no  title  to  real  estate  of  the  judgment  debt- 
,,,.  therein.'  '     The  old  rule  was  that  title  to  real  estate  did 
i,,,i  I);,ss  to  the  receiver  without  a  conveyance,7*0  but  the  rule 
now  is  that  it   passes  without  a  conveyance  where  the  prop- 
erty  is  within  the  Btate.741     The   receiver  is  not   vested  with 
title  t«.  real  estate  Located  outside  tin-  state  and  tin-  "judge" 
who   appoints  tin-  receiver  cannol   order  such   real   estate  to 
be  conveyed  to  the  judgment  creditor,742  though  it  seems  that 
a  "court"  which  has  jurisdiction  of  tin-  person  of  tin-  judg- 
menl    debtor   may,    in   equity,   compel   such   a   convey;,. 
There  is  no  statutory  authority,  in  any  case,  for  an  order  re- 
quiring a  conveyam f  real  .-state  to  the  receiver,  since  sec- 
tion l- HT  of  tin-  Code  which  expressly  provides  for  delivery 
or  payment  to  a  sheriff  or  a  receiver  does  not  embrace  real 
property;744   and   there   is   no   other   Code  provision    relating 
thereto. 

Personal  property.     Personal  property  is  vested  in  the 

receiver  from  the  time  of  the  filing  of  the  order  appointing 
him  or  extending;  his  receivership,  as  the  case  may  be,  except 
that  where  the  judgment  debtor,  at  the  time  when  the  order 
is  tiled,   resides  in   another  county  of  the  state,  his  personal 

If  lien  is  lost  by  lapse  of  ten  years  (Code  Civ.  Proc.  §  1251)  prop- 
erty cannot  be  subjected  to  judgment.  Faneuil  Hall  Nat.  Bank  v.  Bus- 
sing, 147  X.  Y.  665. 

:  ;ott  v.  Elmore.  10  Hun,  68. 
7«  Wing  v.  Disse,  15  Hun,  190;  Manning  v.  Evans,  19  Hun,  500;  Kim- 
ball v.  Burrell,  14  State  Rep.  536;  Mover  v.  Mover,  7  App.  Div.  523,  40 
N.  Y.  Supp.  258.  Debtor  will  not  be  directed  to  deliver  to  a  receiver 
possession  of  real  property  on  which  the  judgment  is  a  lien.  The  rem- 
edy is  by  a  sale  on  execution.     Albany  City  Nat.  Bank  v.  Gaynor,  67 

How.  Pr.  421. 

742  First  Nat.  Bank  of  Canandaigua  v.  Martin.  49  Hun,  571,  2  X.  Y. 
Supp.  315-  The  remedy  in  such  case  is  by  a  creditor's  suit.  Smith  v. 
Tozer,  42  Hun,  22,  11  Civ.  Proc.  R.  (Browne)  343,  3  State  Rep.  363,  25 
Wkly.  Dig.  252.  Rule  under  old  Code  was  to  the  contrary.  Fenner  v. 
Sanborn.  37  Barb.  610. 

Smith  v.  Tozer,  42  Hun,  22;  Fenner  v.  Sanborn,  37  Barb.  610,  611. 
But  see  Mover  v.  Mover,  7  App.  Div.  523,  529,  40  N.  Y.  Supp.  258. 

744  See  ante,  §  2395. 

X.  Y.  Prac— 211. 
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property  is  nested  in  the  receiver  only  from  the  time  when  a 
copy  of  the  order,  certified  by  the  clerk  in  whose  ofiiee  it  is 
recorded,  is  filed  with  the  clerk  of  the  county  where  he  re- 
sides.748 But  notwithstanding  the  fad  thai  the  persona]  prop- 
erty is  vested  from  such  time,  the  judge  may,  as  already  stat- 
ed.7"1 order  the  judgmenl  debtor  or  a  third  person  to  "deliver" 
persona]  property  to  the  receiver.  The  court  may  compel  the 
judgment  debtor  to  execute  and  deliver  to  the  receiver  an 
assignment  of  personal  property,  such  as  Letters  patent,  when' 
the  title  to  the  property  cannot  pass  excepl  by  a  written  as- 
signment.747 

§  2422.     Relation  back  of  receiver's  title  to  personal  property. 

Where  the  receiver's  title  to  "personal  property"  has  he- 
come  vested,  it  also  extends  back,  by  relation,  for  the  benefit 
of  the  judgment  creditor  in  whose  behalf  the  special  proceed- 
ing was  instituted,  as  follows: 

1.  Where  an  order  requiring  the  judgmenl  debtor  to  at- 
tend and  be  examined,  or  a  warrant  requiring  the  sheriff  to 
arrest  him  and  bring  him  before  the  judge,  lias  been  served 
before  the  appointment  of  the  receiver  or  the  extension  of 
the  receivership,  the  receiver's  title  extends  back  so  as  to  in- 
clude the  personal  property  of  the  judgmenl  debtor  at  the 
time  of  the  service  of  the  order  or  warrant. 

2.  Where  such  an  order  or  warrant  has  not  been  served. 
but  an  order  has  been  made  requiring  a  person  to  attend  and 
be  examined,  concerning  property  belonging,  or  a  debt  due. 
to  the  judgment  debtor,  the  receiver's  title  extends  to  the 
personal  property  belonging  to  the  judgment  debtor  which 
was  in  the  hands  or  under  the  control  of  the  person  or  cor- 
poration thus  required  to  attend,  at  the  time  of  the  service  of 
the  order,  and  to  a  debt  then  due  to  him  from  that  person  or 
corporation. 

7«  code  Civ.  Proc.  §  2468;  Staats  v.  Wemple,  2  How.  Pr.  (N.  S.)  161; 
Bareither  v.  Brosche,  19  Civ.  Proc.  R.  (Browne)  446,  13  N.  Y.  Supp.  561. 
746  See  ante,  §  2395. 
tit  Clan  Ranald  v.  Wyckoff,  41  Super.  Ct.  (9  J.  &  S.)   527. 


§    2422  SUPPLEMENTARY    PROCEEDINGS.  3363 

Art.  XIII.     Receiver. — B.  Powers,    Duties,    Liabilities. 

3.  In  every  other  ease,  where  notice  of  the  application  for 
the  appointment  of  the  receiver  was  given  to  the  judgment 
debtor,  the  receiver's  title  extends  to  the  personal  property  of 
the  judgment  debtor,  at  the  time  when  the  notice  was  served, 
either  personally,  or  by  complying  with  the  recpiirements  of 
an  order,  prescribing  a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judg- 
ment creditor  must  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser  iu 
good  faith,  without  notice,  and  for  a  valuable  consideration,  or 
the  payment  of  a  debt  in  good  faith,  and  without  notice.748 
The  last  sentence  refers  only  to  a  purchase  or  payment  made 
prior  to  the  filing  of  the  order  appointing  a  receiver,749  but  it 
does  protect  a  purchaser  in  good  faith  of  past  due  promissory 
notes 

Under  this  Code  provision,  it  is  held  that  a  receiver  appoint- 
ed under  a  senior  judgment  and  execution  cannot  recover  from 
an  execution  creditor  the  proceeds  received  by  the  latter  from 
a  sale  of  tangible  personal  property  of  the  judgment  debtor  un- 
der a  junior  judgment  and  execution,  where  the  levy  and  sale 
took  place  before  the  receiver  qualified.751  This  provision  was 
not  contained  in  the  former  Code.  It  appears  to  have  been 
inserted  to  change  a  rule  laid  down  by  the  court  of  appeals,752 
to  the  effect  that  no  equitable  lien  was  acquired  by  a  creditor 
on  the  property  of  his  debtor  by  the  commencement  of  sup- 
plementary proceedings,  and  that  when  a  receiver  is  appointed 
his  title  relates  to  the  date  of  his  appointment,  and  is  subject 
to  any  lien  on  the  debtor's  property  acquired  by  third  persons 
intermediate  the  commencement  of  the  proceedings  and  the 
appointment  of  the  receiver. 

748  Code  Civ.  Proc.  §  2469.  Provision  applied  in  Clark  v.  Gilbert,  10 
Daly,  317;  McCorkle  v.  Herrman,  117  N.  Y.  297. 

149  Fitzpatrick  v.  Moses,  34  App.  Div.  242,  54  N.  Y.  Supp.  426. 

750  Matter  of  Clover,  154  N.  Y.  443. 

751  Droege  v.  Baxter,  69  App.  Div.  58,  74  N.  Y.  Supp.  585. 

752  Becker  v.  Torrance,  31  N.  Y.  631.  See,  also,  Fillmore  v.  Horton,  31 
How.  Pr.  424. 
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§  2423.     What  property  vests  in  receiver. 

All  the  property  of  the  judgment  debtor,  whether  in  the 
possession  of  the  debtor  or  a  third  person,  which  he  had  at 
the  time  of  the  service  of  the  order  for  examination,  vests  in 
the  receiver,  except  (1)  exempt  property,768  (2)  property  out- 
side of  the  state,  and  (3)  property  acquired  after  the  com- 
mencement of  the  proceedings.754  For  instance,  it  is  held  that 
money  due  to  the  debtor  on  an  insurance  policy,  by  reason 
of  a  loss  which  occurred  after  the  appointment  of  a  receiver 
is  subsequently  acquired  property  which  does  not  pass  to  the 
receiver.7-"'  So  it  is  held  thai  where  a  en  use  of  action  has  ac- 
crued to  the  judgment  debtor  since  the  appointment  of  the 
receiver,  the  receiver  cannot  bring  suit  thereon.756  The  receiv- 
er acquires  title  only  to  property  belonging  to  the  judgment 
debtor  at  the  time  the  supplementary  proceedings  were  com- 
menced.757 He  does  not  acquire  "title"  to  property  fraudu- 
lently transferred  prior  to  his  appointment  bu1  only  a  "right" 
to  brine-  an  action  to  set  aside  such  transfer.758     Property  held 

"S3  Cause  of  action,  for  conversion  of  exempt  property.  Andrews  v. 
Rowan,  28  How.  Pr.  126;  Tillotson  v.  Wolcott,  48  N.  Y.  188.  Income  of 
trust.  Matter  of  Seymour,  76  App.  Div.  300,  79  N.  Y.  Supp.  122;  Levy 
v.  Bull,  47  Hun,  350. 

"54  Sands  v.  Roberts,  8  Abb.  Pr.  343;  Norcross  v.  Hollingsworth,  83 
Hun,  127,  64  State  Rep.  264,  31  N.  Y.  Supp.  627;  Dubois  v.  Cassidy,  75 
N.  Y.  298.  But  in  Boynton  v.  Seibert,  33  Misc.  310,  68  N.  Y.  Supp.  562, 
it  was  held  that  a  receiver  could  sue  the  employer  of  the  judgment 
debtor  to  recover  a  certain  percentage  of  their  net  receipts,  which  they 
had  agreed  to  pay  the  debtor  on  a  contract  for  services,  notwithstanding 
that  all  the  work  under  the  contract  was  performed  before  the  appoint- 
ment of  the  receiver  and  that  said  percentage  was  not  due  until  the 
completion  of  the  contract.  This  rule  is  carried  too  far,  it  is  submitted, 
in  Thorn  v.  Fellows,  5  Wkly.  Dig.  473,  where  it  is  held  that  notes  sub- 
stituted in  the  place  of  other  notes  held  by  the  judgment  debtor  are 
after-acquired    property. 

"55  Sands  v.  Roberts,  8  Abb.  Pr.  343. 

756  Norcross  v.  Hollingsworth,  83  Hun,  127,  31  N.  Y.  Supp.  627. 

757  Campbell  v.  Genet,  2  Hilt.  290;  followed  in  Dubois  v.  Cassidy,  75 
N.  Y.  298,  302. 

758  Metcalf  v.  Del  Valle,  64  Hun,  245,  19  N.  Y.  Supp.  16. 
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by  the  judgment  debtor  in  an  official  capacity  does  not  pass  to 
the  receiver. 

Personal  property.     The  receiver  acquires  not  only  the 

title  to  all  the  personal  property  in  the  hands  of  the  debtor  but 
also  to  all  his  personal  property  in  the  possession  of  others  at 
the  time  of  the  service  of  the  order  for  examination.760  The 
title  passes  without  an  assignment.7''1  The  receiver  takes  title, 
inter  alia,  to  a  seat  in  an  exchange;762  a  judgment  recovered 
by  tb^  judgment  debtor  on  a  chose  in  action,  after  the  ap- 
pointment of  the  receiver  ;703  the  equitable  interest  of  the  next 
of  kin  in  an  estate  the  legal  title  to  which  is  in  the  administra- 
tor;704 an  unpaid  legacy  to  the  judgment  debtor;765  etc.706  It 
is  douM  ful  whether  a  cause  of  action  for  a  personal  tort  passes 
to  the  receiver,767  though  a  cause  of  action  for  injuries  to  prop- 
erty rights  passes  since  such  a  cause  of  action  is  assignable.765 

Real  property.  The  title  to  real  property  passes  with- 
out a  conveyance  if  it  is  within  the  state.  If  not  within  the 
state,  only  the  court  has  power  to  compel  a  conveyance.769  The 
title  of  the  receiver,  however,  is  a  qualified  one,  and  the  judg- 
ment debtor  retains  the  legal  title  which  he  may  convey  subject 

Xorcross  v.  Hollingsworth,  83  Hun,  127,  64  State  Rep.  264,  31  N. 
Y.  Supp.  627. 

-'->'->  Reynolds  v.  Aetna  Life  Ins.  Co.,  160  N.  Y.  635,  647;  Bostwick  v. 
Menck,  40  N.  Y.  383,  384. 

76i  Barnes  v.  Morgan,  3  Hun,  703,  6  T.  &  C.  105. 

762Leggatt  v.  Waller,  39  Misc.  408,  80  N.  Y.  Supp.  13;  Powell  v. 
Waldron,  89  N.  Y.  328. 

763  Swartout  v.  Schwerter,  5  Redf.  497. 

764  Matter  of  Rainey,  5  Misc.  367,  26  N.  Y.  Supp.  892. 

765  Monahan  v.  Fitzpatrick,  16  Misc.  508,  39  N.  Y.  Supp.  857. 

766  Alimony  as  subject  to  supplementary  proceedings,  see  Stevenson  v. 
Stevenson.  34  Hun,  157;  Romaine  v.  Chauncey,  39  State  Rep.  480,  15  N. 
Y.  Supp.  198. 

707  That  it  does  not,  see  Cotterell  v.  Slosson,  N.  Y.  Daily  Reg.,  Jan.  6, 
1884;  Bryant  v.  Grant,  87  Hud,  68,  67  State  Rep.  639,  33  N.  Y.  Supp. 
But  cause  of  action  based  on  contract  may  be  reached,  where  suit 
Is  pending.     Ten  Broeck  v.  Sloo,  2  Abb.  Pr.  234,  13  How.  Pr.  28. 

70s  Bennett  v.  Wolfolk,  80  Hun,  390,  62  State  Rep.  55,  30  N.  Y.  Supp. 

*28. 

769  See  ante,  §  2421. 
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to  the  right  of  the  receiver  to  resort  to  it  to  pay  the  judg- 
ment/70 But  where  the  judgmenl  debtor  "conveys"  his  real 
property  to  a  receiver,  the  title  vests  in  the  latter  subject  only 
to  the  right  of  the  debtor  to  compel  an  accounting.'"  An  es- 
tate as  tenant  by  curtesy  passes  to  a  receiver.772  It  has  been 
held  that  the  receiver  takes  an  unassigned  righl  of  dower  of  a 
judgment  debtor  who  is  a  widow,773  though  a  late  case  holds 
that  an  inchoate  dower  righl  cannot  he  reached  in  a  creditor's 
suit.774 

§  2424.     Rights,  duties,  and  liabilities  of  receiver. 

The  receiver  does  not  represent  merely  the  debtor.  Nor  does 
he  represent  merely  the  creditor.  He  represents  both.770  lie 
represents  the  creditor  only  with  reference  to  the  property  of 
the  debtor.  His  duty  is  to  collect,  by  action  it*  accessary,  suf- 
ficient money  to  pay  the  amount  owing  the  judgmenl  creditor 
and  the  costs  and  expenses.  When  that  is  done,  his  duties 
cease.  lie  takes  title  as  ;i  trustee,  commissioned  to  dispose  of 
the  property  and  pay  the  judgmenl  debtor.  lie  takes  title 
subject  to  all  liens  existing  at  the  time  of  the  service  of  the 
order  for  examination,770  and  stands  in  the  same  position  as 
the  debtor,777  except  that,  as  representing  the  creditor,  he  may 
bring  actions  which  the  debtor  could  not.     His  duties  are  analo- 

7-o  Moore  v.  Duffy,  74  Hun,  78,  57  State  Rep.  746,  26  N.  Y.  Supp.  340; 
Paneuil  Hall  Nat.  Bank  v.  Bussing,  147  N.  Y.  665,  670. 

Tvi  Graham  v.  Lawyers'  Title  Ins.  Co.,  20  App.  Div.  440,  46  N.  Y.  Supp. 
1055. 

"2  Beamish  v.  Hoyt,  25  Super.  Ct.  (2  Rob.)  307. 

773  Sayles  v.  Naylor,  5  State  Rep.  816. 

774  Sherman  v.  Hayward,  98  App.  Div.  254,  90  N.  Y.  Supp.  481. 

775  Gumming  v.  Egerton,  22  Super.  Ct.  (9  Bosw.)  684.  One  of  the 
clearest  opinions  to  be  found  in  the  books  as  to  the  title  and  powers  of 
a  receiver  is  the  decision  of  Judge  Vann  in  Ward  v.  Petrie,  157  N.  Y. 
301. 

77G  McCorkle  v.  Herrmann,  22  State  Rep.  519,  5  N.  Y.  Supp.  881;  Deady 
v.  Fink,  24  State  Rep.  734,  5  N.  Y.  Supp.  3.  Lis  pendens.  Spencer  v. 
Berdell,  45  Hun,  179. 

777  McCorkle  v.  Herrmann,  22  State  Rep.  519,  5  N.  Y.  Supp.  881;  Gard- 
ner v.  Smith,  29  Barb.  68. 
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aous  to  those  of  a  receiver  appointed  by  the  court  of  chancery 
on  a  creditor's  bill."8  Rule  77  of  the  General  Rules  of  Practice 
is  applicable  to  the  powers  and  duties  of  a  receiver  appointed 
in  supplementary  proceedings. 

Real  property.    As  already  stated,"9  the  receiver  takes 

only  a  qualified  title  to  the  real  estate,  i.  e..  he  holds  it  as  se- 
eurity      It  follows  that  the  receiver  cannot   sell  the  real  es- 
tate 'but  merely  has  the  right  of  possession  for  ten  years  from 
the  docketing  of  the  judgment,   provided,   in  the  meantime, 
there  is  no  valid  sale  of  the  property  under  an  execution  fol- 
lowed  by  a   sheriff,  deed.780     In   any  event,  the  receiver  will 
nut  be  permitted  to  sell  real  estate  where  there  exists  no  im- 
diment  to  a  sale  of  the  same  under  an  execution  on  the  judg- 
ment '«     A  receiver  may.  on  leave  of  a  judge  having  power 
to  appoint  such  receiver,  lease  the  real  property  that  shall  come 
into  his  possession  for  such  time  as  shall  be  necessary  to  real- 
ize   moneys  sufficient  to   satisfy  the  judgment,   with  interest 
thereon  and  costs  of  the  special  proceeding;782  and  he  may 
apply  for  and  obtain  an  order  of  course  that  the  tenants  of  any 
real  estate  belonging  to  the  debtor,  or  of  which  he  is  entitled 
to  the  rents  and  profits,  attorn  and  pay  their  rents  to  him.78' 

tt>  Petition  of  Inglehart,  Sheld.  514. 
-- '■'  See  ante,  §  2423. 

hadeayne  v.  Gwyer,  83  App.  Div.  403,  409,  82  N.  Y.  Snpp.  198     He 
can  sue  for  a  partition  of  the  premises.     Steenberge  v.  Low,  92  N.   Y. 

SUw  Pmfger  v  Cornell,  2  City  Ct.  R.  145;  Petition  of  Inglehart.  Sheld. 
514;  Monolithic  Drain  &  Conduit  Co.  v.  Dewsnap,  25  Civ.  Proc.  R. 
(Scott)  380,  41  N.  Y.  Supp.  224. 

782  Code  Civ  Proc.  §  2449.  Rule  77  of  General  Rules  of  Practice  pro- 
vides that  a  receiver  "shall  also  be  permitted  to  make  leases,  from  time 
to  time,  as  may  be  necessary,  for  terms  not  exceeding  or.e  year. 

783  Rule  77  of  General  Rules  of  Practice.  But  in  Whyte  v.  Denike,  53 
^pp  Div  425  65  N.  Y.  Supp.  1081,  it  was  held  where  a  receiver  recovers 
a  judgment  setting  aside  a  deed  from  the  judgment-debtor  to  his  wife 
as  fraudulent,  he  cannot,  by  reason  of  authority  to  apply,  without  notice 
to  defendants,  for  further  directions  upon  the  foot  of  the  judgment,  and 
for  further  relief,  be  allowed  an  ex  parte  order  directing  the  tenant  of 
the  Premises  described  to  attorn  and  pay  the  rent  to  hirn^  since  the 
title  did  not  pass  to  him,  either  by  his  appointment  or  by  the  recovers 

the ludg^ent,  and  the  provisions  of  Code  Civ.  Proc.  §  2468,  that  the 
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The  receiver,  after  he  has  filed  his  order  of  appointment,  is 
entitled  to  collect  the  rents  of  the  debtor's  real  property,7-4 
and  he  may  recover  the  rent  due  at  the  time  of  his  appoint- 
ment as  well  as  that  accruing  afterward.785  The  rights  of  a 
receiver  of  a  debtor  appointed  in  supplementary  proceedings 
prior  to  the  commencement  of  an  action  against  the  debtor  to 
foreclose  a  mortgage  on  the  debtor's  land,  are  inferior  to  those 
of  a  receiver  in  the  foreclosure  suit.786 

Personal  property.  It  is  the  duty  of  the  receiver,  with- 
out any  unreasonable  delay,  to  convert  all  the  personal  estate 
and  effects  into  money.787  Ee  may,  by  Leave  of  the  court,  sell 
desperate  debts  and  all  other  doubtful  claims  to  personal  prop- 
erty, at  public  auction,  giving  at  lenst  ten  days'  public  no- 
tice of  the  time  and  place  of  such  sale.788  Or  he  may  be  author- 
ized to  sell  personal  property  at  a  private  sale  where  it  ap- 
pears that  a  larger  sum  would  probably  be  realized  by  selling 
in  that  way.789  But  he  should  not  sell  all  the  debtor's  interest 
in  a  large  trust  fund  to  satisfy  a  small  judgment,790  nor  should 
he  be  ordered  to  sell  a  cause  of  action  of  the  judgment  debtor 
on  which  an  attorney  had  a  lien  prior  to,  and  greater  in  amount 
than,  the  judgment.791  He  may  sue  to  recover  usurious  pay- 
ments made  by  the  debtor.71'-  The  receiver  acquires  the  legal 
title  to  policies  of  insurance  on  the  life  of  the  judgment  debtor, 

property  of  the  judgment-debtor  is  vested  in  the  receiver  are  not  appli- 
cable, since  it  passed  from  the  judgment-debtor  by  his  conveyance  which 
is  void  only  as  to  creditors,  who  by  the  judgment  acquire  a  lien  on  the 
property  only. 

784  Vermont  Marble  Co.  v.  Wilkes,  62  State  Rep.  121,  30  N.  Y.  Supp. 
381.  Duty  to  enforce  a  lease  by  collecting  rent,  see  Matter  of  Witte,  45 
Misc.  336. 

Tss  Beamish  v.  Hoyt,  25  Super.  Ct.  (2  Rob.)  307,  318. 

7S6  Receiver  in  foreclosure  suit  is  entitled  to  rents  and  profits.  Grover 
v.  McNeely,  72  App.  Div.  575,  76  N.  Y.  Supp.  559. 

7S7,  788  Rule  77  of  General  Rules  of  Practice. 

7S9  Monolithic  Drain  &  Conduit  Co.  v.  Dewsnap,  25  Civ.  Proc.  R. 
(Scott)  380,  41  N.  Y.  Supp.  224. 

Too  people  v.  McAdam,  1  City  Ct.  R.  38,  note. 

73i  Matter  of  Patterson,  12  App.  Div.  123.  76  State  Rep.  495,  42  N.  Y. 
Supp.  495. 

792  Palen  v.  Bushnell,  18  Abb.  Pr.  301. 
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payable  to  him  or  his  estate;  and,  where  the  debtor  pays  pre- 
miums after  the  appointment  of  a  receiver  and  subsequently 
dies,  the  receiver  may  recover  the  amount  due,  not  exceeding 
the  amount  of  the  debt  he  represents,  and  is  not  limited  to  the 
surrender  value  of  the  policies  at  the  time  of  his  appointment.793 
So  the  fact  that  the  receiver  has  no  knowledge  of  policies 
on  the  life  of  the  debtor  which  are  subsequently  kept  alive 
by  the  judgment  debtor,  will  not  defeat  his  right  to  recover 
the  amount  falling  due,  on  the  debtor's  death,  notwithstanding 
an  attempt  by  the  latter  to  transfer  the  policies  under  cir- 
cumstances  amounting  to  a  conversion.794  But  where  a  hus- 
band pays  out  sums  as  premiums  on  a  policy  on  his  life  in  ex- 
cess of  five  hundred  dollars  a  year,  a  receiver  is  not  such  a 
creditor  as  is  entitled  to  recover  the  amount  paid  in  excess  of 
five  hundred  dollars.795  Where  personal  property  is  levied  on 
under  execution  after  the  appointment  of  a  receiver,  the  debtor 
cannot  be  ordered  to  deliver  it  to  the  receiver  but  the  receiver 
is  left  to  his  action  against  the  sheriff.790  The  receiver,  as 
such,  is  not  liable  for  a  conversion  where  he  takes  possession 
of  a  certificate  and  collects  the  sum  due  thereon,  where  he  acts 
in  obedience  to  a  lawful  judicial  mandate.797  An  action  against 
the  debtor  himself  for  conversion  of  property  the  title  to  which 
had  vested  in  the  receiver  may  be  maintained  by  the  receiv- 
er.798 

Actions  to  set  aside  fraudulent  conveyances.  The  re- 
ceiver may  sue  to  set  aside  any  fraudulent  transfer  of  property 
by  the  judgment  debtor.799  For  the  purpose  of  maintaining 
such  actions  he  represents  the  creditor  and  possesses  the  same 
rights  as  the  creditor  under  whose  judgment  he  was  appointed 
would  himself  have  had.800     He  can  follow  the  fund  or  pro- 

793,  794  Reynolds  v.  Aetna  Life  Ins.  Co.,  160  N.  Y.  635,  648. 

■  '■■-■  Masten  v.  Amerman,  51  Hun,  244,  4  N.  Y.  Supp.  681. 

i.riswold  v.  Tompkins,  7  Daly,  214;    Becker  v.  Torrance,  31  N.  Y. 
631. 

797  Ochs  v.  Pohly,  87  App.  Div.  92,  84  N.  Y.  Supp.  1. 
Gardner  v.  Smith,  29  Barb.  68. 

■  ■  Wright  v.  Nostrand,  94  N.  Y.  31,  42;  Mandeville  v.  Avery,  124  N. 
Y.  376,  385;  Whyte  v.  Denike,  53  App.  Div.  425,  65  N.  Y.  Supp.  1081. 

soo,  soi  Mandeville  v.  Avery,  124  N.  Y.  376,  385. 
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eeeds  of  the  sale  into  the  possession  of  any  person  not  a  bona 
fide  owner  or  holder  thereof.8"1  But  his  recovery  is  limited 
to  an  amount  sufficient  to  cover  the  judgment  and  costs.""-  The 
receiver  cannot  bring  an  action  "at  law"  for  the  taking  of 
property  transferred  before  the  recovery  of  judgmenl  because 
neither  the  judgmenl  creditor  nor  the  judgmenl  debtor  could 
have  brought  it.803  He  can,  however,  by  a  bill  in  equity,  re- 
move any  obstacle,  such  as  a  fraudulent  transfer,  which,  un- 
til set  aside,  would  prevent  him  from  taking  possession  of  the 
property.804  Laws  1858,  c.  314,  as  amended  in  18!»4.  entitled 
an  act  ''to  declare  and  extend  the  powers  of  executors,  as- 
signees, receivers  and  other  trustees,"  does  not  apply  to  a  re- 
ceiver in  supplementary  proceedings.805  An  assignment  to  the 
receiver  is  not  a  condition  precedent  to  an  action  to  set  aside, 
on  the  ground  of  fraud,  an  assignment  of  real  and  personal 
property.806 

The  right  to  sue  to  set  aside  a  fraudulent  conveyance  is 
not,  however,  exclusive  of  the  right  of  other  judgment  cred- 
itors to  sue;807  and  a  receiver  appointed  at  the  instance  of  other 
creditors  after  the  commencement  of  an  action  by  him  to  set 
aside  a  conveyance  may  commence  a  new  action  in  order  to 
recover  on  behalf  of  such  creditors.'  ' 

Property  covered  by  chattel  mortgage.     The  receiver 

cannot  sell  goods  covered  by  a  mortgage  executed,  and  filed, 
before  the  service  of  the  order  for  examination.800  So  property 
covered  by  a  past-due  chattel  mortgage  will  not  be  ordered 
to  be  delivered  to  the  receiver.810     So  the  receiver  cannot  main- 

so2Bostwick  v.  Menck,  40  N.  Y.  383.  A  personal  judgment  cannot  be 
rendered  in  an  action  by  a  receiver  to  set  aside  a  fraudulent  conveyance 
where  no  such  relief  is  demanded  in  the  complaint.  Harrison  v.  Ober- 
meyer  &  Liebmann  Brew.  Co.,   64  App.  Div.   499,   72  N.   Y.   Supp.  270. 

so*  Stephens  v.  Meriden  Britannia  Co.,  160  N.  Y.  178,  183. 

804  id. 

so5  id.;  Pettibone  v.  Drakeford,  37  Hun,  628. 

806  porter  v.  Williams.  9  N.  Y.  (5  Seld.)  142,  12  How.  Pr.  107. 

807  Gere  v.  Dibble,  17  How.  Pr.  31. 
80s  Bostwick  v.  Menck.  40  N.  Y.  383. 

809  Manning  v.  Monaghan.  14  Super.  Ct.  (1  Bosw.)  459. 
sioTinkey  v.  Lacgdon,  13  Wkly.  Dig.  384. 
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tain  replevin  against  the  mortgagee  to  obtain  the  possession 
of  chattels  mortgaged  by  the  judgment  debtor,  where  the  mort- 
■  has  reduced  the  chattels  to  possession.8"     The  theory  of 
the°se  decisions  is  that  the  receiver  takes  merely  the  interest 
of  the  debtor.     Od  the  other  hand,  the  title  to  mortgaged  chat- 
tels   in  the  possession  of  the  mortgagor,  where  the  mortgage 
is  not  filed  at  the  time  of  the  service  of  the  order  for  examina- 
tion vests  m  the  receiver;8"  and  a  receiver  may  maintain  an 
3)  r  aside  a  chattel  mortgage  on  the  property  of  the 
debtor  and  to  compel  the  mortgagee  to  account  for  the  pro- 
Ib  of  the  sale  and  pay  over  a  sum  sufficient  to  satisfy  the 
judgment  under  which  the  receiver  was  appointed,  where  such 
mortgage  was  constructively  fraudulent  because  of  a  want  ot 
change  of  possession  of  the  mortgaged  chattels  and  because  of 
a  failure  to  file  the  mortgag  But  where  a  chattel  mort- 

gagee sells  under  a  mortgage  neither  filed  nor  accompanied  by 
an  immediate  change  of  possession,  the  receiver  cannot  reach 
the  proceeds  by  an  action  at  law  for  conversion  but  must  sue 
fa,  equity  to  set  aside  the  mortgage.-  It  has  been  held,  how- 
ever   that  an  action  to  set  aside  an  unfiled  chattel  mortgage 

a'ol  authorized  by  the  statute  providing  that  a  recer. 
among  others,  may  disaffirm,  treat  as  void,  and  resist  all  acts 
done  and  transfers  and  agreements  made,  in  fraud  of  the  rights 
0f  any  creditor,  because  untiled  chattel  mortgages  are  not 
transfers  of  property  in  fraud  of  the  rights  of  creditors,  within 
such  statute.815     It  has  also  been  held  that  a  mortgage  is  not 

Campbell  v.  Fish.  8  Daly,  162. 

Slark  v.  Gilbert.  14  WBj.  Dig.  241.  10  Daly,  316.     It  is  not  suffi- 
cient that  mortgage  was  filed  before  appointment  of  receiver.    Id.;  dis- 
rgu=hing  Gardner  v.  Smith.  29  Barb.  74.  as  a  case  where  mortgage 
Zlmea  prior  to  the  appointment  of  the  receiver  but  was  not  refiled 

afterwards.  .  ,_  M   v 

mMandeville  v.  Avery.  124  X.  Y.  370:   Stephens  v.  Pernne.  14.  N.  Y. 

,tePheEs  v.  Meriden  Britannia  Co..  160  N  Y  178;  W*™** 
Brunnemer  v.  Cook  &  Bernheimer  Co.,  89  App.  Div.  406,  85  K.  V  Supp. 
954  wWch  reviews  the  previous  decisions.  The  latter  case  is  affirmed 
bv  the  court  of  appeals  in  180  N.  Y.  188. 

Sheldon  v.  YViekham,  161  N.  Y.  500. 
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void  as  to  tin'  receiver  of  the  judgment  debtor  because  oot  re- 
filed  within  the  time  prescribed  by  Btatute,  since  Buch  mortgage 
is  not  void  ;is  to  the  mortgagor.816 

Action  for  accounting.     The  receiver  may  sue  for  an 

accounting  by  ;i  third  person  as  to  funds  and  securities  of  a 
judgmenl  debtor  in  his  possession  and  for  ;i  decree  compel- 
ling him  to  pay  and  deliver  them  t<>  the  receiver.811  So  a  receiv- 
er appointed  in  proceedings  againsl  ;t  legatee  may  compel  an 
accounting  by  the  executor.818 

Rules  relating1  to  actions  in  general.     The  receiver  can 

bring  no  action  except  such  as  either  the  judgment  creditor 
or  the  judgment  debtor  could  have  brought.819  For  instance, 
the  receiver  cannot  sue  to  have  a  sale  set  aside  mi  the  ground 
of  fraud  where  the  judgmenl  creditor  could  not  do  so  because 
of  an  election  of  remedies  by  him.820  But  it  does  not  follow 
thai  the  receiver  may  bring  every  action  which  the  judgment 
creditor  may  bring.  Thus,  where  a  trust  is  created  in  favor 
of  the  creditors  of  one  paying  the  consideration  for  lands  con- 
veyed to  another,  the  receiver  is  not  the  representative  of  the 
creditor  in  resped  to  it.821  So  he  does  not  represent  the  judg- 
ment creditor  to  the  extent  of  bringing  an  action  at  law.  .-veil 
if  the  judgment  creditor  might  have  brought  one,  to  recover 
damages  for  a  fraudulent  conspiracy  to  prevent  the  collection 
of  his  debt,  carried  into  effect  before  the  supplementary  pro- 
ceedings were  commenced.822 

Every  receiver  of  the  property  and  effects  of  a  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts,  de- 

8i6  Steward  v.  Cole.  43  Hun,  164,  4  State  Rep.  42S,  25  Wkly.  Dig.  489. 

sit  Armstrong  v.  McLean,  153  N.  Y.  490,  498. 

sis  Vlatter  of  Beyea's  Estate,  10  Misc.  198,  63  State  Rep.  602,  31  X.  Y. 
Supp.  200.  See,  also,  Worrall  v.  Driggs,  1  Redf.  449:  Matter  of  Sistare. 
2  Con.  544,  27  Abb.  N.  C.  34.  15  N.  Y.  Supp.  709. 

sis  Stephens  v.  Meriden  Britannia  Co.,  160  N.  Y.  178,  182.  Rules  as  to 
actions  by  receivers  in  general,  see  vol.  2,  p.  1647.  Can  sue  director  for 
failure  to  file  an  annual  report.    Boynton  v.  Sprague,  100  App.  Div.  443. 

sso  Kennedy  v.  Thorp,  51  N.  Y.  174. 

82i  Underwood  v.  Sutcliffe,  77  N.  Y.  58. 

822  Ward  v.  Petrie,  157  N.  Y.  301,  309. 
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mantis,  and  rents  belonging  to  such  debtor,  and  to  compromis  i 
and  settle  such  as  are  unsafe  and  of  a  doubtful  character.823 
Th«-  receiver,  on  applying  for  leave  to  bring  an  action,  must 
present  and  file  with  his  application  the  written  request  of  the 
creditor  in  whose  behalf  he  was  appointed,  that  such  action  be 
brought,  or  else  he  shall  give  a  bond  with  sufficient  security 
and   properly   acknowledged  and   approved  by  the   court,   to 
the  person  against  whom  the  action  is  to  be  brought,  condi- 
tioned for  the  payment  of  any  costs  which  may  be  recovered 
against  such  receiver.     Leave  to  bring  an  action  shall  not  be 
granted  except  on  such  written  request   or  on  the  giving  of 
such   security.824     This  rule  was  intended  for  the   protection 
of  the   receiver  as  well  as  of  adverse  litigants/-'     He  is  not 
to  be  allowed  for  the  costs  of  any  suit  brought  by  him  against 
an  insolvent  from  whom  ho  is  unable  to  collect  his  costs,  un- 
less such  suit  is  brought  by  order  of  the  court  or  by  the  con- 
sent of  all  persons  interested  in  the  funds  in  his  hands.826     He 
may  also  sue  in  the  name  of  a  debtor  where  it  is  necessary  or 
proper  I'm-  him  \*<  do  s<>/jT 

In  an  action  by  a  receiver  he  must  show  that  he  was  properly 
appointed.828  But  an  allegation  that  plaintiff  was  duly  ap- 
pointed a  receiver  in  supplementary  proceedings  is  not  de- 
murrable.829  If  the  action  by  the  receiver  relates  to  real  prop- 
erty, it  must  be  shown  that  the  order  appointing  the  receiver 
was  filed  in  the  county  where  the  land  was  located.8'0  and  it 

823  Rule  77  of  General  Rules  of  Practice. 

824  Rule  78  of  General  Rules  of  Practice;  Millis  v.  Pentelow,  92  Hun, 
284,  72  State  Rep.  333,  36  N.  Y.  Supp.  906.  Receiver  may  be  directed  to 
pay  the  costs  where  he  sues  without  leave  of  court.  Henry  v.  Randall, 
15  Wkly.  Dig.  106. 

825  Matter  of  Castle,  2  State  Rep.  362. 

•-:  Rule  77  of  General  Rules  of  Practice. 
B2g  Wegman  v.  Childs,  44  Barb.  403.     Statement  in  complaint,  see  vol. 

1,  pp.  923,  924. 

Rockwell  v.  Merwin,  45  N.  Y.  166;  Manley  v.  Rassiga,  13  Hun,  288. 
Complaint  need  not  show  that  execution  was  issued  to  the  county  where 
the  debtor  resides.  Hyatt  v.  Dusenbury,  12  Civ.  Proc.  R.  (Browne)  152, 
5  State  Rep.  846;  Campbell  v.  Foster,  35  N.  Y.  361. 

Wright  v.  Nostrand,  94  N.  Y.  31,  43;   Dubois  v.  Cassidy,  75  N.  Y. 

298. 
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must  be  alleged  that  the  judgmenl  debtor  owned  the  property 
at  the  time  of  the  commencement  of  tin-  special  proceedings.831 

But  while  it  is  essential,  in  any  action  brought  by  a  receiver, 
to  show  an  appointment  as  such  receiver,  by  a  judge  having 
jurisdiction  to  make  it,  ye1  it  is  not  open  to  the  party,  in  a 
collateral  proceeding,  to  raise  every  question  relating  to  the 
validity  of  such  appointment.832  In  an  action  by  Hie  receiver 
againsl  a  third  person  ordered  to  pay  or  deliver,  it  must  be 
shown  that  when  the  third  person  order  w;is  served  on  him  he 
had  in  his  possession  or  under  his  control  personal  property 
then  belonging  to  the  judgment  debtor  or  that  he  then  owed 
him  a  debt  exceeding  ten  dollars  in  ;i mount.' ;:: 

An  injunction  to  restrain  tht  disposition  of  money  should 
not  be  granted  in  an  action  by  the  receiver,  unless  the  amount 
of  the  judgment  is  stated  in  the  complainl  or  some  allegation 
made  showing  grounds  for  equitable  jurisdiction.884  An  in- 
junction will  not  be  granted  to  a  receiver  to  restrain  an  ac- 
tion to  set  aside  a  transfer  of  property,  by  a  judgment  creditor 
other  than  those  he  represents,  where  he  hns  been  guilty  of 
laches.835 

The  receiver  cannot  recover  more  than  the  amount  of  the 
judgment  and  interest  thereon,  and  the  costs  of  the  proceed- 
ings, and  commissions  and   disbursements  of  the  receiver.888 

Decisions  holding  that  the  receiver  ought  not  to  employ  the 
attorney  of  either  the  debtor  or  creditor887  have  been  over- 
ruled, and  now  it  is  held  proper  so  to  do.838 

83i  Dubois  v.  Cassidy,  75  N.  Y.  298,  302. 

sss  Wright  v.  Nostrand,  94  N.  Y.  31,  44;  Tyler  v.  Willis,  33  Barb.  328; 
Stiefel  v.  Berlin,  28  App.  Div.  103,  51  N.  Y.  Supp.  147. 

S3.-?  O'Connor  v.  Mechanics'  Bank,  124  N.  Y.  324,  331. 

834  Hughes  v.  McKenzie,  39  State  Rep.  31,  14  N.  Y.  Supp.  352. 

R35  First  Nat.  Bank  of  Rondout  v.  Navarro,  43  State  Rep.  813,  17  N.  Y. 
Supp.  900. 

836  O'Connor  v.  Mechanics'  Bank,  54  Hun,  272,  27  State  Rep.  1,  7  N.  Y. 
Supp.  380;  Gifford  v.  Rising,  59  Hun,  42,  35  State  Rep.  695,  12  N.  Y. 
Supp.  428. 

83T  Gumming  v.  Egerton,  22  Super.  Ct.  (9  Bosw.)  684;  Branch  v.  Har- 
rington, 49  How.  Pr.  196. 

838  Baker  v.  Van  Epps,  60  How.  Pr.  79,  22  Hun,  460.  Employment  of 
more  than  one  counsel,  see  vol.  2,  p.  1646. 
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Subject  to  the  rules  laid  down  in  a  preceding  volume,  the 
receiver  may  be  substituted  as  a  party,839  and  he  may  inter- 
vene to  protect  his  debtor's  interest,840 

The  necessity  of  security  for  costs  has  been  considered  in 
a  preceding  volume.841 

Contest  of  probate  of  will.     A  receiver  of  the  property 

of  a  husband  is  not  interested  in  the  estate  of  the  wife,  so  as 
to  be  entitled  to  contest  a  probate  of  her  will,  where  the  will 
divests  the  husband  of  all  interest  in  the  estate.842 

When  duties  are  terminated.     The  duties  of  a  receiver 

are  ended  when  the  judgment  he  is  appointed  to  enforce  is  fully 
paid. 

<  2425.     Obtaining  possession  of  property. 

The  propriety  of  an  order  to  pay  money,  or  deliver  personal 
property,  to  the  receiver,  has  already  been  considered.845  If 
property  is  in  the  possession  of  the  judgment  debtor,  the  proper 
practice  to  bring  him  in  contempt  for  failure  to  turn  over 
property  to  a  receiver  is  for  the  latter  to  procure,  on  proper 
proofs,  an  order  requiring  the  judgment  debtor  to  deliver  the 
specific  property,  serve  it  upon  the  judgment  debtor,  following 
it  by  a  proper  demand  for  the  articles  specified  in  it.  Merely 
serving  a  copy  of  the  order  appointing  a  receiver  and  then 
making  the  demand  is  not  sufficient.844  If  the  property  is  such 
that  it  cannot  be  reached  by  an  order  to  deliver  or  pay  over, 
as  where  the  right  to  possession  is  disputed,845  the  receiver 
must  bring  an   action.     A  receiver  is  not  justified  in  taking 

839  Wood  v.  Powell,  3  App.  Div.  318,  73  State  Rep.  689,  38  N.  Y.  Supp. 
196;    Fitzpatrick  v.  Moses,  34  App.  Div.  242,  54  N.  Y.  Supp.  426.     See 

vol.  2,  p.  2074. 

840  Matter  of  Patterson,  12  App.  Div.  123,  76  State  Rep.  495,  42  N.  V 
Supp.  495.    Right  to  intervene  in  general,  see  vol.  1,  pp.  428-433. 

84i  Volume  2,  p.  1893. 

B42  Matter  of  Brown's  Will,  47  Hun,  360. 

843  See  ante,  §  2395. 

v44  Fromme  v.  Jarecky,  19  Misc.  483.  43  N.  Y.  Supp.  1081. 

845  See  ante,  §  2395. 
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forcible  possession  of  property  in  possession  of  a  third  person 
who  claims  to  own  it.s,,; 

§  2426.     Control  over  receiver. 

The  receiver  becomes  an  officer  of  the  "court. "S,T  He  is 
subject  to  the  direction  and  control  of  the  courl  ou1  of  which 
the  execution  was  issued. s,s  II'  the  judgmenl  was  a  transcript 
from  a  justice  court,  filed  in  the  county  clerk's  office,  the  re- 
ceiver is  subject  to  the  direction  and  control  of  the  county 
court.849  An  accounting  cannol  be  ordered  by  the  "judge" 
who  appoints  the  receiver,860  since  his  authority  over  him  ceases 
with  the  appointment."'1  A  court  cannot  make  an  order  di- 
recting the  application  of  funds  in  the  hands  of  the  receiver 
where  the  motion  papers  do  not  show  in  whal  courl  the  judg- 
ment in  the  action  in  which  he  was  appointed  was  obtained 
nor  out  of  what  court  execution  thereon  was  issued.862 

Where  an  order  has  been  made,  extending  a  receivership 
to  a  special  proceeding  founded  upon  a  subsequent  judgment, 
the  control  over,  and  direction  of,  the  receiver,  with  respect 
to  that  judgment,  remain  in  the  court  to  whose  control  and 
direction  he  was  originally  subject.853  For  instance,  a  receiver 
appointed  by  the  supreme  court  and  whose  receivership  is  ex- 
tended by  the  city  court  cannot  be  removed  by  a  judge  of 
the  city  court.854 

Payments.     If  other  persons  claim  a  fund  in  tin1  hands 

of  the  receiver,  he  should  apply  to  the  court  for  directions, 

840  Dewey  v.  Finn,  18  Wkly.  Dig.  558.  Can  recover  only  in  an  action. 
Brein  v.  Light,  36  Misc.  110,  72  N.  Y.  Supp.  655. 

S47  Smith  v.  Barnum,  59  App.  Div.  291,  69  N.  Y.  Supp.  253. 

s*s  Code  Civ.  Proc.  §  2471.  But  in  Wing  v.  Disse,  15  Hun,  190,  a  case 
decided  under  the  old  Code,  it  was  held  that  a  county  judge  may  accept 
the  resignation  of  a  receiver  and  appoint  his  successor.  See  Tillotson 
v.  Wolcott,  48  N.  Y.  188. 

849-ssi  pool  v.  Safford,  14  Hun,  369. 

852  Galster  v.  Syracuse  Sav.  Bank,  29  Hun,  594. 

853  Code  Civ.  Proc.  §  2471. 

854  Garfield  Nat.  Bank  v.  Bostwick,  39  State  Rep.  358,  14  N.  Y.  Supp. 
919. 
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as  otherwise  a  payment  over  will  be  at  his  peril.855  An  order 
against  the  receiver  to  pay  back  money  paid  to  him  or  indemni- 
fy the  person  sued  therefor  against  all  costs,  damages,  and 
expenses,  cannot  be  granted  in  an  action  in  which  neither  the 
judgment  debtor,  the  judgment  creditor,  nor  the  receiver,  are 
parties 

§  2427.     Application  of  proceeds. 

Property  should  not  be  ordered  to  be  applied  to  a  judgment 
other  than  that  under  which  the  receiver  was  appointed  or 
a  judgment  to  which  his  receivership  was  extended.857  If  the 
receivership  has  been  extended,  the  proceeds  should  first  be 
applied  on  the  judgment  under  which  an  order  for  examination 
was  first  made.858  Where  a  receivership  is  extended  to  a  prior 
judgment,  no  order  for  examination  having  been  served  on 
the  judgment  debtor  by  the  junior  creditor,  but  he  having  vol- 
untarily appeared,  the  prior  judgment  creditor  is  entitled  to 
priority  of  payment  from  the  funds  in  the  hands  of  the  receiv- 
er/"'' The  fact  that  a  receiver  leaves  property  in  possession 
of  the  debtor  does  not  affect  the  priority  gained  by  the  cred- 
itor at  whose  instance  the  receiver  was  appointed.860  A  re- 
ceiver in  a  creditor's  suit  may  maintain  an  action  to  have  pri- 
orities determined  upon  conflicting  claims  made  against  the 
fund  remaining  in  his  hands  after  final  judgment,  and  is  not 
confined  to  his  remedy  by  motion.801  A  receiver  appointed  in 
two  different  actions  must  apply  rents  collected  to  the  judg- 
ment that  is  prior  in  point  of  time,  where  the  property  from 
which  the  rent  is  derived  is  the  subject  of  a  fraudulent  con- 
Matter  of  Hone,  153  N.  Y.  522,  527;  Barnes  v.  Courtright,  37  Misc. 
60,  74  N.  Y.  Supp.  203. 

sse  Gelster  v.  Syracuse  Sav.  Bank,  17  Wkly.  Dig.  137,  29  Hun,  594. 

857  Goddard  v.  Stiles,  90  N.  Y.  199,  206. 

85S  Xote  on   priority  of  receiverships  in   supplementary  proceedings, 
see  11  Ann.  Cas.  360. 

Votings  v.  Klunder,  27  State  Rep.  32,  7  N.  Y.  Supp.  498. 

860  Fessenden  v.  Woods,  16  Super.  Ct.  (3  Bosw.)   550. 

Bamberger  v.  Fillebrown,  12  Misc.  328,  33  N.  Y.  Supp.  614. 

N.  Y.  Prac— 212. 
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veyance  set  aside  in  a  creditor's  suil   by  the  prior  judgment 
creditor  but  the  one  last  instituting  proceedings.882 

§  2428.     Compensation. 

Compensation  of  the  receiver  may  be  fixed  by  the  court,  and 
is  not  limited  by  any  statute.863 

862  Phillips  v.  O'Connor,  1  City  Ct.  R.  372. 

863  Baldwin  v.  Eazler,  34  Super.  Ct.  (2  J.  &  S.)  274. 
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ART.   I.     DEFINITION,   NATURE,   AND  CLASSIFICATION. 

§  2429.     Code  definition. 

A  "judgment  creditor's  action"  is  denned  by  the  Code  as 
an  action  brought  as  prescribed  in  article  one  of  title  four  of 
chapter  fifteen  of  the  Code,  or  any  other  action,  brought  by  a 
judgment  creditor  to  aid  the  collection  of  a  judgment  for  a 
sum  of  money,  or  directing  the  payment  of  a  sum  of  money.1 

§  2430.     Classification  of  actions. 

In  order  to  understand  the  rules  relating  to  the  actions  now 
under  consideration,  it  is  necessary  to  classify  the  actions, 
since  the  rules  relating  to  certain  kinds  of  creditors'  suits  do 
not  apply  to  other  kinds.  Furthermore  certain  actions  are 
often  referred  to  as  judgment  creditors'  actions  which  are  in 
reality  actions  by  simple  contract  creditors. 

(1)  Actions  to  reach  property  not  subject  to  execution. 

There  are  two  kinds  of  creditors'  suits  to  reach  property  not 
subject  to   execution.     The   one   is  regulated  entirely  by  the 

i  Code  Civ.  Proc.  §  3343,  subd.  14. 
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Code  and  the  other  in  part  by  section  78  of  the  Real  Property 
Law. 

Sections  1871  to  1879  of  the  Code  relate  to  creditors'  suits 
as  regulated  by  the  Code.  The  Code  provisions  apply  only  to 
creditors'  bills  strictly,  where  the  only  claim  to  relief  is  that 
the  remedy  at  law  is  exhausted.  They  leave  untouched  the 
common-law  powers  in  reference  to  fraudulent  trusts  and  con- 
veyances.2 Section  1871  of  the  Code  provides,  inter  alia,  as 
follows:  "The  judgment  creditor  may  maintain  an  action 
against  the  judgment  debtor,  and  any  other  person,  to  compel 
the  discovery  of  any  thing  in  action  or  other  property  be- 
longing to  the  judgment  debtor,  and  of  any  money,  thing  in 
action,  or  other  property  due  to  him,  or  held  in  trust  for  him; 
to  prevent  the  transfer  thereof,  or  the  payment  or  delivery 
thereof,  to  him,  or  to  any  other  person;  and  to  procure  satis- 
faction of  the  plaintiff's  demand.''  Section  1878  provides  as 
follows:  "A  discovery  may  be  compelled  in  an  action, 
by  directing  the  person,  required  to  make  it.  to  ap- 
pear before  the  court,  or  a  referee  appointed  by  it,  and  to  be 
examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovery.  But  this  section  does  not  affect  the  right  of 
the  plaintiff,  to  cause  the  deposition  of  a  defendant  to  be  taken, 
as  prescribed  in  article  first  of  title  third  of  chapter  ninth  of 
this  act.'*  A  discovery  is  ordinarily  obtained,  however,  by 
supplementary  proceedings.''  In  this  class  of  Code  actions  it 
is  always  necessary  to  obtain  a  judgment,  to  issue  execution 
to  the  proper  county  as  provided  for  in  section  1873  of  the 
Code,  and  to  have  the  execution  returned  wholly  or  partly  un- 
satisfied prior  to  the  commencement  of  suit.4 

Section  78  of  the  Real  Property  Law  provides  as  follows: 

2  Chautauque  County  Bank  v.  White,  6  N.  Y.   (2  Seld.)    236.  252. 

3  But  notwithstanding  the  relief  afforded  by  the  Code  to  a  judgment 
creditor  by  supplementary  proceedings,  his  right  to  an  action  upon 
grounds  which  formerly  would  have  sustained  a  creditor's  bill  to  obtain 
discovery  of  property  concealed,  withheld  and  transferred  in  fraud  of 
creditors,  is  still  preserved.  Hart  v.  Albright,  28  Abb.  N.  C.  74.  18  N. 
Y.  Supp.  718. 

4  See  post,  §§  2436-2447. 
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"Where  a  trust  is  created  to  receive  the  rents  and  profits  of 
real  property,  and  no  valid  direction  for  accumulation  is  given, 
the  surplus  of  such  rents  and  profits,  beyond  the  sum  necessary 
for  the  education  and  support  of  the  beneficiary,  shall  be  lia- 
ble to  the  claims  of  his  creditors  in  the  same  manner  as  other 
personal  property  which  cannot  be  reached  by  execution."3 
This  statute  authorizes  a  creditor's  suit  to  reach  property  not 
subject  to  execution.  It  provides  for  a  creditor's  suit  proper, 
with  the  obtaining  of  judgment  and  issuance  and  return  of 
execution  as  a  condition  precedent.6 

(2)  Actions  in  aid  of  an  execution.     The  second  class 

of  cases  to  be  considered  are  often  termed  "actions  in  the 
nature  of  creditors'  suits."  They  are  "in  the  nature"  of  cred- 
itors' suits  because  ordinarily  an  execution,  though  it  must  be 
issued,  need  not  be  returned  before  commencing  the  suit.  A 
return  is  necessary  where  the  action  is  brought  to  reach  as- 
sets not  subject  to  execution  but  not  where  the  action  is 
merely  to  remove  an  obstruction  to  the  enforcement  of  a  judg- 
ment against  property  which  is  subject  to  execution.7  This 
ciass  of  actions  in  aid  of  an  execution,  to  remove  an  obstruc- 
tion to  the  enforcement  of  the  execution,  depend  on  the  es- 
tablished rules  of  courts  of  equity,  as  distinguished  from  the 
Code  rules.8  The  creditor  is  not  obliged  to  resort  to  the 
remedy  prescribed  by  the  Code.  He  may,  notwithstanding 
its  enactment,  bring  an  action  under  the  general  equitable 
authority  of  the  court  in  aid  of  his  execution,  to  remove  such 
unlawful  dispositions  of  the  debtor's  property  as  may  render 

s  For  a  construction  of  this  statute,  see  post,  §  2436,  subd.  2;  § 
2454.  Complaint,  see  post,  §  2468.  Variance,  see  post,  §  2470.  Lien, 
see  post,  §   2475,  last  sentence.     Judgment,  see  post,  §  2491. 

g  See  post,  §  2454. 

t  If  it  only  appear  that  there  is  a  fund  not  leviable,  which  should  be 
applied,  the  complaint  should  be  dismissed.  McCaffrey  v.  Hickey,  66 
Barb.  489. 

s  Easton  Nat.  Bank  v.  Buffalo  Chemical  Works,  48  Hun,  557,  561,  1 
N.  Y.  Supp.  250;  Koechl  v.  Leibinger  &  Oehm  Brew.  Co.,  26  App.  Div. 
573,  579,  50  N.  Y.  Supp.  568;  Creteau  v.  Foote  &  Thorne  Glass  Co.,  54 
App.  Div.  168,  172,  66  N.  Y.  Supp.  370;  Stetson  v.  Hopper,  60  App.  Div. 
277,  70  N.  Y.  Supp.  170. 
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the  execution,  while  they  exist,  ineffectual.  The  action  is 
usually  brought  to  set  aside  a  fraudulent  conveyance.  Judo- 
ment  creditors,  in  pursuing  their  remedy  against  lands  fraud- 
ulently conveyed,  have  the  choice  of  three  proceedings.  They 
may  sell  on  execution  and  leave  the  purchaser,  after  the  title 
becomes  perfect  by  sheriff's  deed,  to  contest  defendant's  title 
in  an  action  of  ejectment;  or,  second,  after  issuing  execution 
they  may  sue  to  remove  the  fraudulent  obstruction  and  await 
the  result  of  the  action  before  selling;  or,  third,  they  may, 
after  execution  unsatisfied,  bring  a  creditor's  suit  and  procure 
a  sale  by  a  receiver  or  other  officer,  and  an  application  of  the 
proceeds.9  Plaintiff  may  sell  the  lands  on  execution  pending 
the  action  without  affecting  his  right  to  proceed  with  the  ac- 
tion to  obtain  a  judgment  removing  the  cloud  on  title.10 

Where  there  has  been  a  fraudulent  disposition  of  the  debt- 
or's property,  plaintiff  may  either  (1)  sue  after  the  return  of 
an  execution  unsatisfied  and  have  a  receiver  appointed  to  take 
possession  of  the  debtor's  property,  or  (2)  sue  after  the  issue 
but  before  the  return  of  the  execution  to  set  aside  the  obstruc- 
tions to  the  execution  and  then  proceed  to  sell  under  the  exe- 
cution without  the  appointment  of  any  receiver.11 

The  right  to  have  obstructions  removed  is  not  limited  to 
cases  of  fraud  but  reaches  any  case  where  the  obstruction  is 
improper.  For  instance,  the  judgment  creditor  of  an  heir  of 
one  who  in  his  lifetime,  while  iron  compos  mentis,  executed  a 
conveyance  of  real  estate,  may  maintain  an  action,  in  aid  of 

sEriekson  v.  Quinn,  15  Abb.  Pr.  (N.  S.)  166;  Hillyer  v.  Le  Roy,  179 
N.  Y.  369,  376.  Fraudulent  mortgage.  Guilford  v.  Mills,  44  State  Rep. 
358,  18  N.  Y.  Supp.  275.  The  creditor  may,  but  is  not  bound  to,  file 
a  bill  to  set  aside  the  conveyance.  Chautauque  County  Bank  v.  Risley, 
19  N.  Y.  369;  Bergen  v.  Carman,  79  N.  Y.  146;  Fuller  v.  Brown,  76 
Hun,  557,  28  N.  Y.  Supp.  189.  In  either  case,  it  must  be  shown  that 
the  conveyance  was  made  to  defraud  creditors,  was  executed  in  bad 
faith,  and  left  the  judgment  debtor  insolvent.  Maders  v.  Whallon,  74 
Hun,'  372,  56  State  Rep.  327,  26  N.  Y.  Supp.  614.  The  existence  of  a 
remedy  by  execution  is  not  a  bar  to  a  creditor's  bill  when  it  is  claimed 
that  the  property  belonged  to  others.     Gillett  v.  Staples,  16  Hun,  587. 

io  Erickson  v.  Quinn,  15  Abb.  Pr.   (N.  S.)   166. 

ii  See  Bowe  v.  Arnold,  31  Hun,  256. 
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his  judgment,  to  set  aside  the  conveyance.12  And  a  creditor's 
suit  will  lie  to  set  aside  a  chattel  mortgage  made  by  the  judg- 
ment debtor  which  is  void  for  want  of  filing,  and  this  without 
first  obtaining  the  appointment  of  a  receiver  in  supplementary 
proceedings.13  So  the  obstruction  need  not  be  a  fraudulent 
"conveyance."  Thus,  an  action  in  aid  of  an  execution  may 
be  brought  to  set  aside  a  preceding  fraudulent  judgment.14 
"Personal"  property  fraudulently  transferred  may  be  reached 
as  well  as  "real"  property,15  but  where  property  transferred 
to  defendant  by  a  bill  of  sale  is  entirely  destroyed  by  fire 
while  still  in  the  assignor's  possession,  an  action  does  not  lie 
to  set  aside  the  bill  of  sale  as  in  fraud  of  creditors.10 

To  entitle  a  plaintiff  to  maintain  an  action  to  set  aside  the 
conveyance  of  his  -debtor,  it  is  essential  that  he  should  estab- 
lish his  character  as  judgment  creditor  of  the  fraudulent  gran- 
tor, and  the  fact  that  the  conveyances  challenged  as  fraudu- 
lent were  so  in  fact,  and  stood  in  the  way  of  the  collection  of 
his  judgment.17  But  a  specific  finding  that  a  defendant  was 
insolvent  at  the  date  of  an  assignment  is  not  necessary  to  sup- 
port a  judgment  setting  it  aside  as  not  made  in  good  faith 
where  his  fraudulent  intent  is  found  as  a  fact.18  If  it  does 
not  appear  that  any  determination  of  the  court  as  to  the  valid- 
ity of  the  incumbrances  would  enable  plaintiffs  to  subject  the 
property  to  sale,  the  action  cannot  be  sustained  as  a  bill  to 
remove  obstructions  to  the  remedy  at  law.19  Equity  has  juris- 
diction to  set  aside  a  fraudulent  conveyance  of  lands  situated 

12  Booth  v.  Fuller,  35  App.  Div.  117,  54  N.  Y.  Supp.  670. 

is  The  judgment  creditor  can  take  the  same  proceedings  as  to  per- 
sonal, as  to  real,  property,  and  it  matters  not  whether  the  conveyance 
is  invalid  because  fraudulent  or  invalid  for  any  other  cause.  Webb 
v.  Staves,  1  App.  Div.  145,  37  N.T.  Supp.  414. 

"  Easton  Nat.  Bank  v.  Buffalo  Chemical  Works,  48  Hun,  557,  1  N. 
Y.  Supp.  250. 

is  McClosky  v.  Stewart,  63  How.  Pr.  137. 

loPutzel  v.  Schulhof,  59  Super.  Ct.  (27  J.  &  S.)  88,  13  N.  Y.  Supp 
231. 

it  Carpenter  v.  Osborn,  102  N.  Y.  552,  558. 

is  Vollkommer  v.  Cody,  177  N.  Y.  124,  130. 

i9Crippen  v.  Hudson,  13  N.  Y.    (3  Kern.)   161. 
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without  the  state.20  A  creditor  may  sue  to  set  aside  an  al- 
leged fraudulent  conveyance  although  a  judgment  m  an  action 
between  the  parties  to  the  conveyance  or  mortgage  has  af- 
firmed the  validity  of  the  deed  or  mortgage.21 

Section  74  of  the  Real  Property  Law  provides,  niter  aha,  as 
follows-  "A  grant  of  real  property  for  a  valuable  considera- 
tion to  one  person,  the  consideration  being  paid  by  another, 
is  presumed  fraudulent  as  against  the  creditors,  at  that  time, 
of  the  person  paying  the  consideration,  and,  unless  a  fraudu- 
lent intent  is  disproved,  a  trust  results  in  favor  of  such  credit- 
ors to  an  extent  necessary  to  satisfy  their  just  demands. 
\n  action  by  a  creditor  to  enforce  such  trust  is  not  an  ordi- 
nary creditor's  action  within  the  rule  that  plaintiff  must  show 
his  remedy  at  law  to  he  exhausted  by  the  return  of  an  exe- 
cution wholly  or  partly  unsatisfied.23 

(3)  Actions   against  insolvent   estate  by   persons  not 

holding  judgments.  Actions  brought  pursuant  to  section  seven 
of  the  Personal  Property  Law  or  section  two  hundred  and 
thirty-two  of  the  Real  Property  Law  by  representatives,  or  by 
the  creditors,  of  an  insolvent  estate,  in  which  cases  no  judg- 
ment is  required  as  a  condition  precedent,  while  not  even  m 
the  nature  of  "judgment"  creditors'  suits-  are  so  often  re- 
ferred to  as  creditors'  suits,  that  it  has  been  deemed  proper  to 
consider  such  actions  in  a  separate  article  in  this  chapter 

(4)  Actions  in  aid  of  an  attachment.     An  action  by  a 

sheriff  in  aid  of  an  attachment,  which  is  in  the  nature  of  a 
creditor's  suit,  has  been  treated  of  in  a  preceding  volume. 

<  2431.     Action  against  domestic  corporation. 

The  Code  article  as  to  creditors'  suits  does  not  apply  to  a 

2oKirdahi  v.  Basha,  36  Misc.  715,  74  N.  Y.  Supp.  383. 

2i  Brooks  v.  Wilson,  125  N.  Y.  256,  263. 

..For  application  of  this  statute,  see  post,  §  213.,.  subd    3     §  2455 

23  That  such  actions  are  not,  strictly  speaking    creators    sutts,  see 
Fox  v.  Mover,  51  N.  Y.  125,  and  McCartney  v.  Bostwick,  32  N.  ^.  53. 

24  West  Troy  Nat.  Bank  v.  Levy,  127  N.  \.  o49. 

25  See  post,  §§  2498-2505. 

2c  Volume  2,  pp.  1493-1498. 
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case  where  the  judgment  debtor  is  a  corporation  created  by  or 
under  the  laws  of  this  state,27  but  this  does  not  preclude  an 
action  in  equity,  not  based  on  the  Code,  against  such  a  corpo- 
ration.-8 Where  an  execution  against  a  corporation  is  re- 
turned unsatisfied,  the  creditor  may  sequester,  under  section 
1784  of  the  Code,  or  may  proceed,  under  the  general  equitable 
jurisdiction  of  the  court,  to  set  aside  the  fraudulent  convey- 
ance.29 

§  2432.    Election  of  remedies. 

A  creditor's  suit  is  brought  to  aid  the  collection  of  a  judg- 
ment. The  question  arises  as  to  when  a  resort  to  another  rem- 
edy will  preclude  the  commencement,  or  the  further  continu- 
ance, of  a  creditor's  suit.  The  issuance  of  a  second  execution 
is  not  an  election,30  nor  is  a  sale  of  the  lands  on  the  first  exe- 
cution, pending  the  suit  to  remove  an  obstruction  to  the  en- 
forcement of  the  judgment.31  The  action  is  not  defeated  by 
obtaining  a  judgment  on  the  first  judgment,32  So  a  creditor's 
suit  and  supplementary  proceedings  are  concurrent  remedies 
and  both  may  be  prosecuted  where  no  abuse  is  shown.33  And 
a  mortgagee  having  judgment  at  law  on  the  bond  may  proceed 
thereon  by  creditor's  bill  without  foreclosing  the  mortgage, 
except  where,  by  sale  on  execution,  or  otherwise,  the  land  has 
been  transferred  and  become  the  primary  fund  for  the  pay- 
ment of  the  debt.34 

§  2433.     Whether  action  based  on  contract. 

A  creditor's  suit  is  not  an  action  based  on  contract.35 

27  Code  Civ.  Proc.  §  1879. 

ssEaston  Nat.  Bank  v.  Buffalo  Chemical  Works,  48  Hun,  557,  1  N. 
Y.  Supp.  250;  Creteau  v.  Foote  &  Thorne  Glass  Co.,  54  App.  Div.  168, 
171,  66  N.  Y.  Supp.  370. 

-'fHome  Bank  v.  J.  B.  Brewster  &  Co.,  15  App.  Div.  338,  44  N.  Y. 
Supp.  54. 

so  See  post,  §  2446. 

3i  Erickson  v.  Quinn,  15  Abb.  Pr.   (N.  S.)   166. 

32  Bates  v.  Lyons,  7  Paige,  85. 

33  Gates  v.  Young,  17  Wkly.  Dig.  551. 

34  Palmer  v.  Foote,  7  Paige,  437. 
33  Albro  v.  Rood,   24   Hun,  72. 
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§  2434.     Leave  to  sue. 

A  creditor's  suit  is  not  an  action  on  a  judgment,  within  the 
Code  provision  which  forbids  actions  on  judgments  without 
leave  of  court.36 

ART.   II.     CONDITIONS     PRECEDENT    AND     PROCEDURE     IN    AC- 
TIONS  BY  "JUDGMENT"  CREDITORS. 

(A)      SCOPE  OF  ARTICLE. 

^  2435.  This  article  includes  questions  relating  to  condi- 
tions precedent  and  procedure  in  the  actions  brought  by 
"judgment"  creditors. 

(B)      EXHAUSTION  OF  REMEDY  AT  LAW. 

§  2436.     Necessity  in  general. 

The  general  rule  is  that  the  remedy  at  law  must  be  exhausted 
before  resort  is  had  to  a  creditor's  action.37  This  means  not 
only  that  plaintiff  must  recover  a  judgment  and  issue  an  exe- 
cution but  also  that  such  execution  must  be  returned  wholly 
or  partly  unsatisfied.  An  action  which  may  be  maintained, 
without  such  steps  being  taken,  is  not,  strictly  speaking,  a 
creditor's  action,  and  is  often  referred  to  as  an  action  "in  the 
nature  of  a  creditor's  action."  The  necessity  for  exhausting 
the  remedy  at  law  will  be  treated  of  in  this  si-ction  according 
to  the  nature  of  the  creditor's  action. 

1.  If  the  creditor's  suit  is  based  on  the  Code  provisions,  the 
Code  expressly  requires  the  obtaining  a  judgment  and  the  is- 
suance and  return  of  execution  against  property,  as  a  condi- 
tion precedent  to  maintaining  the  action. 3S  Such  conditions 
precedent  cannot  be  dispensed  with  in  such  an  action  though 

30  Dunham  v.  Nicholson,  4  Super.  Ct.   (2  Sandf.)    636. 

3TGeery  v.  Geery,  63  N.  Y.  252;  Burnett  v.  Gould.  27  Hun,  366;  Cor- 
nell v.  Savage,  49  App.  Div.  429,  63  N.  Y.  Supp.  540;  Montgomery  v. 
Boyd,  60  App.  Div.  133,  137,  70  N.  Y.  Supp.   139. 

38  Code  Civ.  Proc.  §§  1871,  1872.  Mechanics'  &  Traders'  Bank  v. 
Dakin,  51  N.  Y.  519;  Kerr  v.  Dildine,  6  State  Rep.  163,  26  Wkly.  Dig. 
70;    Harvey  v.  Brisbin.  143  N.  Y.  151. 
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it  may  be  made  to  appear  by  evidence  that  no  benefit  would 
result  to  the  creditor  from  them.39 

2.  If  the  creditor's  suit  is  to  reach  the  surplus  income  of  a 
trust,  the  same  conditions  precedent  are  necessary,  and  they 
cannot  be  dispensed  with  under  any  considerations.40  At  any 
event,  it  is  no  excuse  for  not  recovering  judgment  and  issuing 
execution  that  the  action  to  recover  a  money  judgment  was  en- 
joined during  its  pendency  by  an  order  in  bankruptcy  pro- 
ceedings against  the  debtor,  where  such  order  is  not  clearly 
shown  to  have  been  made  without  the  creditor's  procurement 
or  consent,  and  where  it  is  not  shown  that  he  made  any  rea- 
sonable effort  to  vacate  or  modify  the  injunction  order.41 

3.  If  the  action  is  brought  to  enforce  a  resulting  trust,  as 
authorized  by  section  seventy-four  of  the  Real  Property  Law,42 
the  remedy  at  law  must  be  exhausted.43 

4.  If  the  action  is  based  on  the  allegation  that  the  debtor 
possesses  property  which,  in  its  nature,  is  liable  to  seizure  and 
sale  on  execution,  but  that  by  fraudulent  incumbrances  on,  or 
conveyances  of,  the  same,  the  execution  cannot  be  enforced, 
and  the  aid  of  chancery  is  invoked  to  remove  the  conveyances 
or  incumbrances  so  that  the  process  at  law  may  be  effectually 
enforced,  it  is  indispensable  that  the  execution  should  have 
been  issued  but  not  that  it  should  have  been  returned  ;44  though 

suEstes  v.  Wilcox,  67  N.  Y.  264;   Adsit  v.  Butler,  87  N.  Y.  585. 

40  it  is  immaterial  that  the  beneficiary  of  the  trust  is  without  the 
jurisdiction  of  the  court.  Dittmar  v.  Gould,  60  App.  Div.  94,  69  N. 
Y.  Supp.  708.  In  this  case  the  question  as  to  the  necessity  of  a  judg- 
ment and  execution  returned  unsatisfied  is  exhaustively  considered  in 
the  able  opinions  of  McLaughlin,  J.,  and  Van  Brunt,  P.  J.  There  are 
dissenting  opinions  by  O'Brien,  J.,  and  Ingraham,  J.  See,  also,  Butler 
v.  Baudouine,  84  App.  Div.  215,  82  N.  Y.  Supp.  773,  which  holds  lhat 
trustee  in  bankruptcy,  not  being  a  "judgment"  creditor,  cannot  reach 
surplus. 

4i  Brown  v.  Barker,  68  App.  Div.  592,  599,  74  N.  Y.  Supp.  43. 

42  See  ante,   §  2430,  subd.  2,  last   paragraph. 

43  Mandeville  v.  Campbell,  45  App.  Div.  512,  61  N.  Y.  Supp.  443. 
44Chautauque  County  Bank  v.   White,   6   N.  Y.    (2   Seld.)    236,   252; 

McElwain  v.   Willis,   9   Wend.    548;    Steffin  v.    Steffin,    4    Civ.    Proc.   R. 
(Browne)  179;  Bostwick  v.  Scott,  40  Hun,  212,  215;   Easton  Nat.  Bank 
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where,  in  an  action  by  more  than  one  creditor  or  where  the 
action  is  brought  by  one  in  behalf  of  all,  a  receivership  of  the 
debtor's  property  is  demanded,  then  it  would  seem  that  the 
return  of  an  execution  wholly  or  partly  unsatisfied  is  a  condi- 
tion precedent.     In  the  former  case,  a  return,  it  has  been  held, 
is  fatal  to  the  relief  sought,45  but  it  would  seem  that  this  rule 
is  limited  to  personal  property  sought  to  be  reached.46     Exe- 
cution must  be  "issued,"  even  where  a  vain  and  useless  act, 
in  actions  to  set  aside  a  fraudulent  conveyance.47     But  there 
is  a  line  of  cases  holding  that,  where  it  is  sou -lit  to  set  aside 
a  conveyance  as  fraudulent,  the  prerequisites  of  a  judgment 
and    execution   returned   unsatisfied   may   be    dispensed    with 
where  the  situation  is  such  as  to  render  it  impossible  for  plain- 
tiff to  recover  a  judgment  on  which  execution   could  be  is- 
sued.48    But  the  failure  to  secure  a  judgment  is  not  excused 
by  the  fact  that  defendant  kept  himself  concealed  out  of  the 
state  to  avoid  service,49  nor  because  of  the  fact  that  the  ap- 
pointment of  a  receiver  is  necessary  to  preserve  property  from 
misappropriation  and  waste  pending  litigation,50  nor  because 
the  debtor   is  an  insolvent  corporation  and  has  conveyed   its 
property  in  violation  of  the  statute.51 

v.  Buffalo  Chemical  Works.  48  Hun,  557,  1  N.  Y.  Supp.  250.     See,  also. 
Stetson  v.  Hopper,  60  App.  Div.  277,  70  N.  Y.  Supp.  170. 

45  Mechanics'  &  Traders'  Bank  v.  Dakin,  51  N.  Y.  519,  522;  Adsit  v. 
Butler,  87  N.  Y.  585,  587. 

46  This  is  on  the  theory  that  the  lien  on  real  estate  fraudulently  con- 
veyed is  created  by  the  docketing  of  the  judgment  but  that  there  is  no 
lien  on  personal  property  except  when  execution  is  issued  and  that  a 
return  of  the  execution  terminates  such  lien.  Buswell  v.  Lincks,  8 
Daly,  518.  See,  also,  Royer  Wheel  Co.  v.  Fielding,  31  Hun,  274;  Booth 
v.  Fuller,  35  App.  Div.  117,  54  N.  Y.  Supp.  670. 

i-  Adsit  v.  Butler,  87  N.  Y.  585.  There  is  no  distinction  in  this  re- 
spect between  judgments  at  law  and  in  equitable  actions.  Geery  v. 
Geery,  63  N.  Y.  252. 

4s  National  Tradesmen's  Bank  v.  Wetmore.  124  N.  Y.  241;  followed 
in  Patchen  v.  Rofkar,  12  App.  Div.  47.'..  42  N.  Y.  Supp.  35.  52  App.  Div. 
367,  65  N.  Y.  Supp.  122;    Le  Fevre  v.  Phillips,  81  Hun,  232.  30  N.  V. 

Supp.  709. 

49  Sloan  v.  Waring,  55  How.  Pr.  62,  which  held,  however,  that  com- 
plaint should  not  be  dismissed. 

bo,  5i  Adee  v.  Bigler,  81  N.  Y.  349. 
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§  2437.     Exhaustion  of  remedy  against  several  defendants. 

It  has  been  held  that  where  the  claim  is  against  joint  debt- 
ors, judgment  must  be  recovered  against  all  of  them,  including 
the  estate  of  the  deceased.3-  It  has  also  been  held  that  where 
a  creditor  sues  joint  debtors  and  recovers  judgment  against 
one,  he  is  not  obliged  to  prosecute  the  suit  to  judgment  against 
the  other  before  bringing  a  creditor's  action,  but  he  may  do 
so  at  once  upon  the  issue  and  return  unsatisfied  of  an  execu- 
tion against  the  judgment  debtor.53  The  true  rule  seems  to 
be  that  a  judgment  recovered  on  service  of  the  summons  on 
one  of  two  persons  jointly  liable,  followed  by  an  execution 
against  the  joint  property  returned  nulla  bona,  is  sufficient  to 
support  an  action  by  the  judgment  creditor  to  set  aside  an  as- 
signment by  the  joint  debtors  as  fraudulent  and  to  reach  joint 
assets;54  but  that  the  separate  property  of  the  defendant  not 
served  cannot  be  reached. 

If  the  liability  is  several,  or  joint  and  several,  judgment  need 
not  be  obtained  against  the  other  persons  liable  before  bring- 
ing a  creditor's  suit  against  the  debtor  as  against  whom  the 
remedy  at  law  has  been  exhausted.  For  instance,  where  judg- 
ment has  been  obtained  against  one  partner  on  a  note  signed 
by  the  firm  and  indorsed  by  a  third  person,  and  the  remedy 
at  law  against  him  has  been  exhausted,  an  action  to  set  aside 
a  conveyance  by  him  as  fraudulent  may  be  maintained  without 
attempting  to  enforce  the  remedy  at  law  against  the  other  par- 
ties to  the  note.55  So  a  judgment  creditor  may  maintain  an 
action  to  reach  assets  belonging  to  the  estate  of  one  of  the  de- 
ceased partners  against  whom  he  has  recovered  judgment 
without  showing  that  he  has  exhausted  his  remedy  at  law 
against  the  survivor.56 

If  defendants  are  jointly  liable,  and  a  judgment  has  been 
recovered  on  service  of  summons  on  all  of  them,  the  remedy 

"Voorhees  v.  Howard,  4  Abb.  Ct.  App.  Dec.  503,  4  Keyes,  371. 
53Hiler  v.  Hetterick,  5  Daly,  33;   Billhofer  v.  Heubach,  15  Abb.  Pr. 
143. 

54  King  v.  Baer,  31  Misc.  308,  64  N.  Y.  Supp.  228. 

ss  Clarkson  v.  Dunning,  22  State  Rep.  73,  4  N.  Y.  Supp.  430. 

b«  Tuthill  v.  Goss,  69  State  Rep.  454,  35  N.  Y.  Supp.  136. 
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by  execution  must  be  exhausted  against  all  the  defendants  be- 
fore resorting  to  equity.57  If  only  a  part  have  been  served 
with  summons,  an  execution  must  be  issued  against  the  joint 
property  of  all  and  against  the  separate  property  of  those 
served,  and  then,  if  that  is  ineffectual,  a  creditor's  action  will 
lie  to  reach  any  property  belonging  to  any  of  the  joint  debtors 
and  also  the  separate  property  of  all  except  those  not  served.ns 

If  separate  judgments  are  recovered  against  persons  jointly 
and  severally  liable,  the  remedy  at  law  need  not  be  exhausted 
on  all  the  judgments  before  proceeding  against  the  judgment 
debtor  against  Avhose  property  the  remedy  at  law  has  been  ex- 
hausted.50 

A  judgment  against  a  person  as  an  individual  will  not  sup- 
port a  creditor's  suit  to  reach  firm  assets.60 

The  rules  laid  down  in  this  section  are  all  subject  to  this 
exception,  i.  e.,  if  a  defendant  is  a  mere  surety,  the  remedy  at 
law  need  not  be  exhausted' as  against  him.01 

§  2438.     Supplementary  proceedings  as   condition  precedent. 

Supplementary  proceedings  are  not  a  condition  precedent  to 
a  creditor's  suit.62 

§  2439.    Imprisonment  under  body  execution. 

A  creditor  who  has  taken  the  debtor  under  a  body  execution 
cannot  bring  a  creditor's  suit  while  the  debtor  is  confined 
thereunder.03 

57  Child  v.  Brace,  4  Paige,  309,  316. 

ssBillhofer  v.  Heubach,  15  Abb.  Pr.  143;  Field  v.  Chapman,  15  Abb. 
Pr.  434;  Field  v.  Hunt,  24  How.  Pr.  463. 

?-o  Austin  v.  Figueira,  7  Paige,  56. 

coLewishon  v.  Drew,  15  Hun,  467. 

'••i  Speiglemyer  v.  Crawford,  6  Paige,  254;  Baker  v.  Potts,  73  App. 
Div.  29,  76  N.  Y.  Supp.  406. 

g-2  Pope  v.  Cole,  55  N.  Y.  124. 

03  Stilwell  v.  Van  Epps,  1  Paige,  615. 

N.  Y.  Prac— 213. 
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§  2440.     Kind  of  judgment. 

The  judgment  must  be  a  money  judgment  but  it  is  imma- 
terial that  it  was  rendered  in  an  equitable  action.04 

Judgment  in  rem.     A  judgment  in  rem  is  not  sufficient 

to  sustain  the  action  since  no  execution  can  be  issued  thereon.63 

Judgment  of  federal  court  or  of  foreign  court.  A  for- 
eign judgment  or  a  judgment  of  a  court  of  the  United  States 
is  not  such  a  judgment  as  will  support  the  action.66 

Judgment  of  justice  of  the  peace.  A  justice's  judg- 
ment must  be  docketed  in  the  county  clerk's  office  and  an  exe- 
cution issued  on  the  transcript  of  the  judgment.  An  action 
cannot  be  sustained  upon  a  justice's  judgment  not  docketed 
with  the  county  clerk,  even  after  execution,  issued  by  the  jus- 
tice, and  returned  nulla  bona.67 

§  2441.     Time  of  recovery  of  judgment. 

A  judgment  recovered  after  the  service  of  the  complaint, 
and  before  answer,  is  insufficient.68 

§  2442.     Judgment  against  executor. 

A  decision  of  the  court  of  appeals  that  a  judgment  recov- 
ered against  an  executor  was  not  sufficient  to  enable  the  cred- 
itor to  sue  to  set  aside  a  fraudulent  conveyance  by  the  testa- 
tor69 does  not  state  the  present  law  since,  in  such  a  case,  since 
1889,  a  creditor  without  judgment  may  sue  to  set  aside  the 
conveyance.70 

04  Geery  v.  Geery,  63  N.  Y.  252,  257. 

05  So  held  where  judgment  was  obtained  against  a  nonresident,  on 
attachment  of  its  property.  Thomas  v.  Merchants' 'Bank,  9  Paige,  216; 
Capital  City  Bank  v.  Parent,  134  N.  Y.  527. 

66  Tarbell  v.  Griggs,  3  Paige,  207.  Where  the  creditor  has  recovered 
a  judgment  in  another  state,  his  right  to  sue  to  set  aside  a  deed  in 
this  state  does  not  accrue  until  the  recovery  of  judgment  here.  Weaver 
v.  Haviland,  68  Hun,  376,  52  State  Rep.  311,  22  N.  Y.  Supp.  1012. 

67  Henderson  v.  Brooks,  3  T.  &  C.  445;  Crippen  v.  Hudson,  13  N.  Y 
(3  Kern.)   161. 

68  Brinkerhoff  v.  Brown,  4  Johns.  Ch.  671. 

69  Lichtenberg  v.  Herdtfelder,  103  N.  Y.  302. 
to  See  post,  §§  2498-2505. 
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§  2443.     Docketing-  of  judgment. 

The  judgment  on  which  the  action  is  based  must  be  dock- 
eted, irrespective  of  whether  it  awards  legal  or  equitable  re- 
lief.T1  Furthermore,  it  must  be  docketed  while  the  judgment 
debtor  is  living.  Filing  a  transcript  in  the  county  clerk's  of- 
fice, after  the  death  of  the  judgment  debtor,  does  not  create  a 
Lien  on  his  real  estate  so  as  to  be  the  foundation  of  a  creditor's 
suit.7-  But  the  judgment  need  not  be  docketed  in  the  county 
where  the  land  is  situated  and  the  action  is  brought,  if  it  is 
docketed  in  the  county  where  defendant  resides.7"' 

If  the  action  is  based  on  a  justice's  judgment,  a  transcript 
must  have  been  filed  in  the  county  clerk's  office.71 

§  2444.     Proceeding-  on  two  or  more  judgments. 

A  creditor  having  two  judgments  against  his  debtor,  one 
taken  before  and  the  other  after  the  appointment  of  a  re- 
ceiver in  supplementary  proceedings  against  such  debtor,  may 
bring  n  creditor's  suit  on  them  both  to  set  aside  a  fraudulent 

mortgage.75     So  who  is  ;i  judgment  creditor  of  ;i  member 

of  a  firm,  individually,  and  also  of  the  firm,  may  base  hi- 
tion  on  both  judgments,  where  he  sues  to  set  aside  an  assign- 
ment of  the  individual  property  of  each  member  of  the  firm 
and  also  of  the  partnership  property.76 

§  2445.     Existence  and  validity  of  judgment. 

The  judgment  must  actually  exist  though  its  validity  can- 
not be  collaterally  attacked  except  where  void. 

7i  Geery  v.  Geery,  63  N.  Y.  252.  Inasmuch  as  a  judgment  must  be 
docketed  before  an  execution  can  issue,  this  rule  would  seem  to  neces- 
sarily follow  from  the  rule  that  an  execution  must  be  issued.  Kamp 
v.   Kamp.   4<>   How.  Pr.   143. 

-■-  Henderson  v.  Brooks,  3  T.  &  C.  44.",. 

TsLanahan  v.  Caffrey,  40  App.  Div.  124,  57  N.  V.  Supp.  724;  Shaw 
v.  Dwight,  27  N.  Y.  244. 

■  i  See  ante,  §  2440. 

75  Gere  v.  Dibble,  17  How.  Pr.  31. 

-'■>  Genesee  County  Bank  v.  Bank  of  Batavia.  43  Hun.  205. 
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Collateral  attack.     The  judgment  cannot  be  attacked 

collaterally77  except  where  it  is  void  as  where  there  is  fraud  in 
recovering  it.78 

Appeal  from  judgment.     The  taking  of  an  appeal  from 

plaintiff's  judgment  may  be  set  up  as  a  defense,  if  there  has 
been  a  stay  of  proceedings.71' 

Effect  of  opening  judgment.     If  defendant  is  let  in  to 

defend  the  action  at  law,  leaving  the  judgment  to  stand  as  a 
security,  the  proceedings  in  equity  should  be  stayed  until  the 
final  decision  at  law.80  If  the  judgment  is  set  aside  in  the 
court  where  it  was  recovered,  the  complaint  must  be  dis- 
missed.81 

§  2446.     Issuance  of  execution. 

The  action  may  be  based  on  the  return  of  an  execution 
unsatisfied,  notwithstanding  the  issuance  of  a  second  execu- 
tion,82 unless  it  appears  that  the  sheriff  has  levied,  or  can 
levy,  on  property  sufficient  to  satisfy  the  judgment.83  The 
assignee  of  a  judgment  on  which  an  execution  has  been  re- 
turned unsatisfied  need  not  issue  a  new  one  before  bringing 
the    action.84     So,    notwithstanding    five    years    have    elapsed 

T7  Decker  v.  Decker,  108  N.  Y.  128,  134.  But  see  O'Connor  v.  Docen, 
50  App.  Div.  610,  64  N.  Y.  Supp.  206,  where  a  question  is  raised  as  to 
whether  a  judgment  by  confession  cannot  be  inquired  into. 

7s  Richardson  v.  Trimble,  38  Hun,  409,  17  Abb.  N.  C.  210;  Carpenter 
v.  Osborn,  102  N.  Y.  552,  557. 

79  So  held  as  to  writ  of  error.     Smith  v.  Crocheron,  2  Edw.  Ch.  501. 

so  Drew  v.  Dwyer,  1  Barb.  Ch.  101. 

si  Plaintiff  cannot  proceed  by  supplemental  complaint  on  another 
judgment  recovered  in  the  interim.  Butchers'  &  Drovers'  Bank  v. 
Willis,  1  Edw.  Ch.  645. 

82  A  second  execution,  issued  after  filing  the  bill,  and  a  levy  on 
property  insufficient  to  satisfy  the  judgment,  is  a  satisfaction  pro 
tanto  only,  and  will  not  bar  the  creditor's  bill  generally.  Cuyler  v. 
Moreland,  6  Paige,  273.  The  court  will  not  compel  the  creditor  to 
elect  between  his  bill  and  second  execution,  unless  it  is  shown  that  in 
each  case,  if  he  succeeds,  he  will  obtain  his  whole  debt.  Storm  v. 
Badger,  8  Paige,  130. 

83  Thomas  v.  McEwen,  11  Paige,  131. 

a-i  Gleason  v.  Gage,  7  Paige,  121;  Hastings  v.  Palmer,  Clarke  Ch.  52; 
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sine-  the  return,  the  action  may  be  sustained  without  issuing 
a  new  execution.85 

Time.     An  execution  issued  after  the  commencement  of 

the  suit  is  insufficient/" 

Issuance  out  of  court  of  record.     The  execution  must  he 

issued  out  of  a  court  of  record/7  A  justice's  execution,  which 
runs  against  personal  property  only,  does  not  exhaust  the 
remedy.  The  judgment  should  be  docketed,  and  execution 
against  real  as  well  as  personal  property  issued.88 

To  what  county.     "To  entitle  the  judgment  creditor  to 

maintain  an  action,  *  *  *  the  execution  must  have  been 
issued  as  follows : 

1.  If.  at  the  time  of  the  commencement  of  the  action,  the 
judgment  debtor  is  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction 
of  business  in  person:  or,  if  he  has  no  such  office  within  the 
state,  to  the  sheriff  of  the  county  where  the  judgment  roll  is 
filed,  unless  the  execution  was  issued  out  of  a  court  other  than 
the  court  in  which  the  judgment  was  rendered,  in  which  case,- 
it  must  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed."89 

Execution  need  not  be  issued  to  a  county  where  lands  belong- 
in-  to  the  debtor  are  located  but  it  is  sufficient  that  execution 
be  issued  to  the  county  of  his  residence.90 

This  Code  provision  closely  corresponds  to  section  2458  of 
the  Code  which  relates  to  the  issuance  of  execution  as  a  con- 

McArthur  v.  Hoysradt,  11  Paige,  495;  Strange  v.  Longley,  3  Barb.  Ch. 
650;   overruling  Wakeman  v.  Russel,  1  Edw.  Ch.  509. 

85  Corning  v.  Stebbins,  1  Barb.  Ch.  589. 

so  McCullough  v.  Colby,  18  Super.  Ct.   (5  Bosw.)   477. 

87  Code  Civ.  Proc.  §  1871. 

*8Dix  v.  Briggs,  9  Paige,  595;  Crippen  v.  Hudson,  13  N.  Y.  (3  Kern.) 
161. 

89  Code  Civ.  Proc.  §  1872. 

so  Shaw  v.  Dwight,  27  N.  Y.  244;  Lanahan  v.  Caffrey,  40  App.  Div. 
124,  57  N.  Y.  Supp.  724. 
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dition  precedent  to  supplementary  proceedings,  except  that, 
as  a  condition  to  supplementary  proceedings,  the  execution 
must  be  issued  against  a  resident  "either"  to  the  county  where 
he  resides  "or"  to  the  county  where  he  has  an  office  for  the 
regular  transaction  of  business,  at  the  time  of  the  commence- 
ment of  the  supplementary  proceedings.91 

This  Code  section  does  not  apply  to  actions  where,  under  the 
inherent  equitable  jurisdiction  of  the  court,  fraudulent  trans- 
fers may  be  attacked  without  the  return  of  an  execution. 

Effect  of  irregularity  in  execution.     It  is  no   defense 

that  the  execution  is  irregular,02  though  it  is  a  defense  that 
the  execution  is  void,  as  where  there  is  no  judgment  which 
would  authorize  an  execution,93  or  where  execution  is  issued 
after  the  death  of  the  debtor  without  notice  to  his  represent- 
atives or  leave  of  court.94  But  where  execution  is  issued, 
without  leave  of  court,  more  than  five  years  after  the  entry  of 
judgment,  the  execution  is  merely  voidable  and  not  void.95 

§  2447.     Return  of  execution. 

The  necessity  for  a  return  has  already  been  considered.96 
If  executions  have  been  issued  to  two  or  more  counties,  all 
must  be  returned  unless  the  complaint  shows  it  to  be  unneces- 
sary.97 

Time.  It  is  not  objectionable  that  the  action  is  com- 
menced after  a  return  in  good  faith  of  nulla  bona,  though 
made  before  the  expiration  of  the  sixty  days  within  which  a 
return  must  be  made.08    The  return,  where  necessary,  must  be 

J*1  For  construction  of  section  2458  of  the  Code,  see  ante,  §  2287. 

92  Produce  Bank  v.  Morton,  67  N.  Y.  199;  Williams  v.  Hogeboom,  8 
Paige,  469;  Green  v.  Burnham,  3  Sandf.  Ch.  110.  Execution  made  re- 
turnable In  less  than  sixty  days.     Rider  v.  Mason,  4  Sandf.  Ch.  351. 

as  Bank  of  Rochester  v.  Emerson,  10  Paige,  115. 

9i  Prentiss  v.  Bowden,  145  N.  Y.  342. 

95Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54;  reversing  23  App. 
Div.  344,  48  N.  Y.  Supp.  231,  which  held  the  contrary. 

og  See  ante,  §   2430. 

97  Wrillis  v.  Moore,  Clarke  Ch.  150. 

osRenaud  v.  O'Brien,  35  N.  Y.  99;   Forbes  v.  Waller,  25  N.  Y.  430. 
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before  the  commencement  of  the  suit  but  an  indorsement  by 
a  deputy  sheriff  upon  an  execution,  after  more  than  sixty  days 
from  its  issuance,  of  a  return  of  no  property,  and  a  delivery  by 
him  to  the  officer  in  charge  of  the  sheriff's  office  to  be  filed,  is 
a  sufficient  return  of  the  execution  to  sustain  a  creditor's  suit 
commenced  on  that  day,  although  the  return  be  not  filed  with 
the  county  clerk  until  the  next  day.0'1 

Sufficiency.     Execution  must  be  returned  and  filed  with 

the  clerk  of  the  court  out  of  which  it  issued,100  but  if  the  ac- 
tion is  in  the  supreme  court  the  fact  that  the  execution  has 
been  returned  to  the  wrong  clerk's  office  is  a  mere  irregular- 
ity which  is  no  defense.101  The  usual  return  to  an  execution 
against  joint  debtors,  one  of  whom  was  not  served  with  pro- 
cess, that  defendants  had  no  goods,  etc.,  is  sufficient  founda- 
tion for  a  creditor's  action  against  all.102 

False  return  of  nulla  bona.     A  false  return  of  nulla 

bona   is  no  defense.103 

(C)      PROPERTY  WHICH  MAY  BE   REACHED. 

§  2448.     In  general. 

The  action  can  reach  only  property  belonging  to,  or  things 
in  action   due  to,  the  debtor,  or  held  in  trust  for  him,104  or 

•jo  Tselin  v.  Henlein.  16  Abb.  N.  C.  73. 

100  Winslow  v.  Pitkin,   1  Barb.   Ch.  402. 

101  Clark  v.   Dakln,  2  Barb.   Ch.   36. 
i<>-  Austin  v.   Figueira,   7   Paige,   56. 

103  Mead  v.  Stratton,  20  Wkly.  Dig.  44;  Bank  of  Montreal  v.  Gleason, 
14  Civ.  Proc.  R.  (Browne)  377,  1  N.  Y.  Supp.  G58.  The  remedy  is 
against  the  sheriff.  Stoors  v.  Kelsey,  2  Paige,  418.  This  applies  to  an 
action  to  set  asi/le  a  fraudulent  conveyance.  Hungerford  v.  Cart- 
wright,  13  Hun,  647;  Meyer  v.  Mohr,  24  Super.  Ct.   (1  Rob.)   333. 

104  Niver  v.  Crane,  98  N.  Y.  40.  A  judgment  creditor  of  a  foreign 
corporation,  after  execution  returned  unsatisfied,  may  sue  an  individual 
having  property  of  the  corporation  in  his  possession,  in  this  state,  to 
subject  such  property  to  the  payment  of  the  judgment.  Bartlett  v. 
Drew,  60  Barb.  648,  658.  A  judgment  creditor  of  a  firm,  whose  execu- 
tion has  been  returned  unsatisfied,  is  entitled  to  maintain  an  action 
against  a  special  partner  to  recover  a  sum  paid  to  him  by  the  firm  on 
account  of  his  contribution  to  the  capital  at  a  time  when  the  firm 
was  insolvent.     Baily  v.  Hornthal.  1.14  N.  Y.  64S. 
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property  fraudulently  conveyed.  Creditors  cannot  reach 
property  which  is  subject  to  execution,  except  where  there  are 
fraudulent,  or  other,  impediments  in  the  way  of  the  execution. 
The  property  must  be  something  so  specific  that  as  to  it,  either 
in  law  or  in  equity,  the  plaintiff's  judgment,  or  execution,  or 
the  commencement  of  the  action,  or  the  appointment  of  a  re- 
ceiver, will  create  a  lien  or  make  a  title.103  Moneys  paid  by 
a  husband  on  his  wife's  property,  in  lieu  of  rent,  without  any 
express  agreement,  such  as  for  interest,  insurance,  taxes,  and 
repairs,  cannot  be  reached  where  the  transfer  of  the  property 
from  husband  to  wife  is  not  fraudulent.106 

§  2449.     After-acquired  property. 

Property  acquired  after  the  commencement  of  the  action, 
i.  e.,  the  service  of  the  summons,  cannot  be  reached.  For  in- 
stance, subject  to  the  Code  rule  as  to  earnings  hereafter  to  be 
noticed,  an  instalment  of  salary  completely  earned  before  the 
commencement  of  the  action  may  be  reached,  though  not  pay- 
able until  afterwards-,107  but  salary  not  completely  earned  at 
such  time  cannot  be  reached.108 

§  2450.     Joint  property. 

Where  the  execution  was  issued  as  prescribed  in  section 
1934  of  the  Code,  i.  e.,  against  joint  debtors  with  directions  en- 
dorsed restricting  its  enforcement  as  against  those  not  served 
with  summons,  and  a  defendant  not  summoned  in  the  original 
action  is  made  a  defendant  in  a  creditor's  suit  as  authorized 
by  the  Code,  personal  property  owned  by  him  jointly  with  the 
defendants  summoned  or  with  any  of  them,  may  be  applied  to 
the  satisfaction  of  the  plaintiff's  demand.100 

lor,  Ogden  v.  Wood,  51  How.  Pr.  375. 

locBrundage  v.  Munger,  54  App.  Div.  549,  66  N.  Y.  Supp.  1014. 

io- McCoun  v.  Dorsheimer,  Clarice  Ch.  144;  Thompson  v.  Nixon,  3 
Edw.  Ch.  457. 

los  McCoun  v.  Dorsheimer,  Clarke  Ch.  144;  Browning  v.  Bettis,  8 
Paige,  568. 

109  Code  Civ.  Proe.  §  1871. 
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§  2451.     Exempt  property. 

The  Code  provides  that  property  which  is  expressly  ex- 
empted by  law  from  levy  and  sale  by  virtue  of  an  execution 
cannot  be  reached.11" 

§  2452.     Earnings  for  personal  services. 

The  earnings  of  the  judgment  debtor  for  his  personal  serv- 
ices, rendered  within  sixty  days  nc-xt  before  the  commence- 
ment of  the  action,  where  it  is  made  to  appear,  by  his  oath  or 
otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  supported  by  his  labor,  cannot  be 
reached.111  Except  as  stated,  wages  owing  the  judgment 
debtor  may  be  reached.112 

§  2453.     Interest  in  contract  for  purchase  of  land. 

The  interest  of  a  judgment  debtor  in  a  contract  for  the  pur- 
chase of  real  property  by  him  may  be  readied.113 

§  2454.     Trust  property. 

The  Code  provides  that  property  held  in  trust  for  a  judg- 
ment debtor,  where  the  trust  has  been  created  by.  or  the  fund 
so  held  in  trust  has  proceeded  from,  a  person  other  than  the 
judgment  debtor,  cannot  be  reached.114  This  Code  provision 
must  be  construed,  however,  in  connection  with  section  7^  of 
the  Real  Property  Law  which  provides  that  where  a  trust  is 
created  to  receive  the  rents  and  profits  of  real  property,  and 
no  valid  direction  for  accumulation   is  given,  the  surplus  of 

no  Code  Civ.  Proc.  §  1879.  What  property  is  exempt,  see  vol.  2, 
pp.  1415-1431. 

in  Code  Civ.  Proe.  §  1879.  This  clause  is  identical  with  the  Code 
provision  relating  to  the  exemption  of  earnings  in  supplementary  pro- 
ceedings which  has  been  treated  of  in  a  preceding  section  (2274,  subd. 
3),  to  which  reference  should  be  made. 

112  Kingman  v.  Frank,  33  Hun,  471. 

H3  Code  Civ.  Proc.  §  1S74. 

in  Code  Civ.  Proc.  §  1879.  If  trust  is  created  by  debtor,  his  entire 
reserved  fund  may  be  reached.     Schenck  v.   Barnes,   156   X.  Y.   C1G. 
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such  rents  or  profits,  beyond  the  sum  necessary  for  the  educa- 
tion and  support  of  the  beneficiary,  shall  be  liable  to  the 
claims  of  creditors  in  the  same  manner  as  other  personal  prop- 
erty, which  cannot  be  reached  by  execution.115  It  is  well  set- 
tled that  this  latter  provision  applies  to  trusts  of  personal,  as 
well  as  of  real,  property.110 

Surplus  already  accrued,  or  future  surplus,  or  both,  may  be 
reached.117  A  surplus  may  be  reached,  irrespective  of  whether 
the  trustees  are  directed  by  the  terms  of  the  trust  to  apply  the 
fund  or  to  pay  the  fund  over  to  the  cestui  que  trust,  and  the 
power  of  the  court  to  determine  a  reasonable  allowance  for 
the  cestui  que  trust  while  the  fund  is  in  the  hands  of  the 
trustees  is  equally  operative  in  either  case.lls 

What  constitutes  a  trust  created  by  a  third  person.    To 

be  exempt  as  the  income  of  a  trust  created  by  a  third  person, 
the  property  must  be  held  in  trust  by  one  other  than  the  bene- 
ficiary,119 and  the  interest  of  the  beneficiary  must  be  inalien- 
able.120 Where  the  design  of  a  person  creating  a  trust  fund 
is  that  the  fund  shall  all  be  paid  to  the  beneficiary  or  for  his 
benefit  during  his  life  and  the  beneficial  interest  is  not  in  the 
income  of  the  fund,  and  the  only  limitation  upon  the  right  of 
the  beneficiary  is  the  discretion  of  the  trustee  as  to  the  man- 
ner of  expending  the  funds  for  his  benefit,  such  an  interest  is 
liable  to  be  reached  by  creditor's  bill.121  A  bequest  of  an  an- 
nuity to  testator's  son  and  the  son's  wife  for  their  support 
and  that  of  their  family  during  their  lives,  although  charged 
upon  specific  real  estate  devised  to  another  son,  does  not  create 
a  trust,  and  such  annuity  may  be  reached  in  a.  creditor's  suit 

.  us  That  statutes  do  not  conflict,  see  Williams  v.  Thorn,  70  N.  Y. 
270. 

no  Wetmore  v.  Wetmore,  149  N.  Y.  520;  Hallett  v.  Thompson,  5 
Paige,  583;   Rider  v.  Mason,  4  Sandf.  Ch.  351. 

H7  Williams  v.  Thorn,  70  N.  Y.  270;  Wetmore  v.  Wetmore,  149  N. 
Y.  520;   I^vard  v.  Leonard,  3  App.  Div.  277,  38  N.  Y.  Supp.  363. 

us  McEvoy  v.  Appleby,  27  Hun,  44. 

no  Le  Roy  v.  Rogers,  3  Paige,  234. 

120  Hallett  v.  Thompson,  5  Paige,  583;  Degraw  v.  Clason,  11  Paige, 
136.     Compare  Hawley  v.  James,  16  Wend.  61. 

i2i  Havens  v.  Healy,  15  Barb.  296. 
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by  a  judgment  creditor  of  the  son  first  named.122  But  the  in- 
come of  a  fund  received  by  the  judgment  debtor  from  trustees 
of  his  wife's  estate,  who  agreed  to  set  apart  the  fund  and  pay 
him  the  income  for  five  years  on  his  withdrawing  bis  contest 
of  her  will  is  the  income  of  a  trust  created  by  a  third  person 
so  as  to  be  exempt  from  liability  to  creditors.123 

Who  may  reach  surplus.     (July  a  "judgment"  creditor 

of  the  beneficiary  can  reach  the  surplus.124  This  rule  precludes 
its  being  reached  by  a  trustee  in  bankruptcy,  where  the  bene- 
ficiary  is  the  bankrupt.12"  A  divorced  wife  who  has  obtained 
a  judgment  for  alimony  is  a  creditor  in  whose  favor  a  court 
of  equity  may  direct  the  application  of  surplus  income  due  to 
the  husband  under  a  trust  created  by  the  will  of  a  third  per- 
son.12''' 

Income  in  excess  of  sum  necessary  for  support.     It  is 

incumbent  upon  the  plaintiff  to  show  that  there  is  a  surplus 
income  over  what  is  necessary  and  suitable  for  the  support 
and  maintenance  of  the  debtor  and  those  dependent  upon  him, 
in  view  of  his  situation  and  surroundings.127  And  in  deter- 
mining what  is  a  proper  amount  to  be  allowed  for  bis  expend- 
itures, it  is  proper  .to  consider  the  manner  in  which  he  has 
been  brought  up,  the  habits  acquired  by  him  and  his  ability  to 
take  care  of  his  property.128     The  debtor  is  not  bound  to  con- 

122  Gifford  v.  Rising,  51  Hun,  1,  3  N.  Y.  Supp.  392. 

is    Everett  v.  Peyton,  167  N.  Y.  117. 

124  Dittmar  v.  Gould,  60  App.  Div.  04,  69  N.  Y.  Supp.  708. 

i2o  Butler  v.  Baudouine,  84  App.  Div.  215,  S2  N.  Y.  Supp.  773. 

126  Wetmore  v.  Wetmore,  149  N.  Y.  520. 

i-'7Kilroy  v.  Wood,  42  Hun,  636;  Williams  v.  Thorn,  70  N.  Y.  270; 
Schenck  v.  Barnes,  156  N.  Y.  316.  Can  reach  only  excess  of  the 
amount  sufficient  to  maintain  the  debtor  in  the  manner  in  which  he 
has  been  brought  up  and  ir  accustomed  to.  Stow  v.  Chapin,  21  State 
Rep.  38,  4  N.  Y.  Supp.  496. 

Kilroy  v.  Wood.  42  Hun,  636.  It  is  proper  to  take  into  consider- 
ation that  he  was  brought  up  in  idle  and  improvident  habits:  ana  the 
fact  that  the  judgment  was  recovered  for  necessaries  can  have  no 
weight  upon  the  question.  Sillick  v.  Mason,  2  Barb.  Ch.  79.  Due  re- 
gard will  be  had  for  the  station  in  life,  social  standing  and  accustomed 
manner  of  living  of  the  party,  both  before  and  after  the  income  was 
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tribute  to  such  support  by  labor  or  otherwise.1'-9  Where  the 
cestui  que  trust  is  a  married  woman,  no  allowance  will  be 
made  for  her  husband,  in  sound  health,  though  suitable  allow- 
ance may  be  made  for  the  support  of  children.130  The  burden 
of  proof  is  on  the  creditor  to  show  that  there  is  a  surplus  over 
the  amount  necessary  for  the  support  of  the  debtor  and  his 
family.131  If  there  is  ;i  change  of  circumstances,  affecting  the 
question  as  to  what  is  a  reasonable  allowance,  the  judgment 
may  afterwards  be  modified. 132 

§  2455.     Resulting  trusts. 

The  action  may  be  brought  to  establish  a  lien  on  lands  paid 
for  by  the  debtor  but  conveyed  to  another,183  although  the 
creditor's  judgment  never  was  a  lien  on  the  property,  or,  by 
reason  of  the  lapse  of  time,  has  ceased  to  be  a  lien  on  any 
real  property.134 

§  2456.     Contingent  rights. 

A  mere  contingent  right  which  is  but  a  bare  possibility  can- 
not be  reached.135  For  instance,  the  contingent  right  which 
a  person  has  in  the  estate  of  another,  arising  from  the  chance 
that  he  may  be  entitled  to  a  share  in  such  estate,  as  one  of  the 
next  of  kin  of  the  owner  thereof,  should  he  outlive  him,  is 
only  a.  bare  possibility,  unaccompanied  by  any  interest  during 
the  life  of  such  owner,  and  it  cannot  be  reached  by  a  creditors' 
bill.136  So  a  trust  created  by  the  debtor  for  the  benefit  of  his 
wife  during  her  life  and  then  for  himself  during  life,  remain- 
provided.  Howard  v.  Leonard,  3  App.  Div.  277,  74  State  Rep.  19,  38 
N.  Y.  Supp.  363,  3  Ann.  Cas.  157. 

i29Moulton  v.  De  Ma  Carty,  29  Super.  Ct.   (6  Rob.)   53.3. 

130  Howard  v.  Leonard,  3  App.  Div.  277,  38  N.  Y.  Supp.  363. 

131  Bunnell  v.  Gardner,  4  App.  Div.  321,  38  N.  Y.  Supp.  569. 

132  Wetmore  v.  Wetmore,  149  N.  Y.  520. 

133  Section  74  of  Real  Property  Law;  Watson  v.  Le  Row,  6  Barb.  4S1. 
i3iScoville  v.  Halladay,  16  Abb.  N.  C.  43;  Scoville  v.  Shed,  36  Hun, 

165. 
133,  i3c  Smith  v.  Kearney,  2  Barb.  Ch.  533. 
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der  to  his  children,  cannot  be  reached,  since  his  wife  may  sur- 
vive him.107 

Dower  right.  So  a  wife's  inchoate  right  of  dower,  be- 
fore the  death  of  her  husband,  cannot  be  reached,138  though  a 
right  of  dower  of  the  judgment  debtor,  after  the  death  of  the 
husband  but  before  admeasurement,  may  he  reached.139 

,i  2457.     Annuity. 

An  annuity  driven  in  lieu  of  dower  may  be  reached.140 

§  2458.     Legacy. 

A  Legacy  may  be  reached  though  tin-  income  is  payable  to 

tin-  legatee  for  life  unless  he  exercises  his  power  provided  for 
by  the  will  to  require  the  payment  of  the  principal  to  him- 
self.141 

§  2459.     Interest  as  next  of  kin. 

The  debtor's  interest,  as  next  of  kin,  in  the  personal  estate 
of  a  decedent,  may  be  reached,  and  this  without  making  the 
personal  representatives  parties.142 

i  2460.     Rents  and  profits. 

The  rents  and  profits  of  the  debtor's  real  property  sold  upon 
execution,  for  the  fifteen  months'  possession  after  the  sale,  to 
which  he  is  entitled  by  law,  may  be  reached.143 

§  2461.     Excise  license. 

The  interest  of  a  licensee  in  an  excise  license  is  not  property 

Myer  v.  Thomson,  35  Hun,  561. 

138  Sherman  v.  Hayward,  98  App.  Div.  254,  90  N.  Y.  Supp.  481. 

139  Stewart  v.  McMartin,  5  Barb.  438.  See,  also,  Payne  v.  Becker,  87 
N.  Y.  153. 

i+"Degraw  v.  Clason,  11  Paige,  136.     See,  also,  Gifford  v.  Rising,  51 
Hun,  1,  3  N.  Y.  Supp.  392. 
i+i  Hallett  v.  Thompson,  5  Paige,  583. 
i+iMcArthur  v.  Hoysradt,  11  Paige,  495. 
143  Farnham  v.  Cnmpbell,  10  Paige,  598. 
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which  can  be  reached  by  a  creditor's  suit,  it  not  being  the  sub- 
ject of  transfer  without  the  consent  of  the  excise  board.144 

§  2462.     Patented  inventions. 

The  right  of  a  patentee  of  inventions  may  be  reached  by 
creditors  and  applied  to  the  payment  of  his  debts;  and  the 
fact  that  the  patent  was  invalid  for  want  of  utility  or  novelty 
does  not  avail  to  prevent  this.  But  it  seems  that  unpatented 
inventions  are  not  property  which  may  be  reached.143 

§  2463.     Cause  of  action. 

The  debtor's  right  of  action  for  a  conversion  of  property 
exempt  from  execution,  or  for  a  personal  tort,  cannot  be 
reached ;  but  it  seems  a  right  of  action  for  the  destruction  or 
injury  of  property  liable  to  execution  may  be.146 

§  2464.     Right  conferred  by  statute. 

A  right  secured  by  statute  to  multiply  copies  of  a  map  by 
the  use  of  a  plat  can  be  reached.147 

§  2465.     Rights  and  interests  in  insurance  policies. 

An  insurance  policy  upon  the  life  of  a  husband  for  the  bene- 
fit of  his  wife,  being  unassignable,  an  assignment  thereof  can- 
not be  compelled  in  a  creditor's  action  against  the  husband 
and  wife,  nor  can  the  avails  thereof  be  appropriated  in  ad- 
vance by  such  decree  to  the  payment  of  debts,  or  held  by  a 
decree,  for  the  benefit  of  creditors  until  it  becomes  due  and 
payable.148  But  where  a  policy  has  been  taken  out  upon  the 
life  of  a  debtor  in  favor  of  his  wife,  the  annual  premiums  upon 
which,  paid  by  the  debtor  out  of  his  own  estate  during  the 
existence  of  his  indebtedness,  has  exceeded  $500  per  annum. 

n-iKoehler  v.  Olsen,  68  Hun,  63,  22  N.  Y.  Supp.  677. 
iJ-s  Gillett  v.  Bate,  86  N.  Y.  87. 
146  Hudsor  "    Plets,  11  Paige,  180. 
i-»7  Barnes  v.  Morgan,  3  Hun,  703. 
"8  Baron  v.  Brummer,  100  N.  Y.  372. 
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a  judgment  creditor  may  maintain  an  action  against  the 
debtor,  the  company  and  the  beneficiary  under  the  policy  to 
establish  and  declare  his  right  to  the  extent  of  the  excessive 
payments,  although  the  money  secured  by  the  policy  has  not 
become  due  and  payable.140 

§  2466.     Collateral  security. 

Security  held  by  the  debtor  as  surety  can  not  be  reached 
as  against  the  superior  equity  of  the  creditor  of  his  princi- 
pal.150 

§  2467.     Property  fraudulently  conveyed. 

Personal  property,  as  well  as  real  property,  which  has  been 
conveyed  in  fraud  of  creditors  may  be  reached.151  A  credit- 
or's bill  lies  to  reach  personal  property  fraudulently  trans- 
ferred, and  when  it  consists  of  machinery,  tools,  etc.,  such  new 
tools  and  machinery  as  may  have  been  purchased  for  the  pur- 
pose of  supplying  the  waste  of  ordinary  wear  and  tear  may 
be  included.152 

(D)      PLEADINGS. 

§  2468.     Complaint. 

The  contents  of  the  complaint  depends  largely  on  the  nature 
of  the  action,  i.  e.,  whether  it  is  to  reach  equitable  assets  not 
subject  to  execution  or  whether  it  is  to  set  aside  a  fraudulent 
conveyance.  If  the  former,  the  complaint  should  describe,  in 
addition  to  the  averments  as  to  judgment  and  execution,  the 
property  sought  to  be  reached.  If  the  action  is  to  remove 
obstructions  to  the  satisfaction  of  a  judgment  by  execution, 
the  complaint  must  specifically  and  distinctly  allege  there  is 
real  estate  subject  to  the  judgment,  or  personal  property  lia- 

i4o  Stokes  v.    Amerman.   121   N.   Y.  337.     See,   also,   Tuthill   v.   Goss, 
69  State  Rep.  454,  35  N.  Y.  Supp.  13G;  Kittel  v.  Domeyer,  175  N.  Y.  205. 
iso  Vail  v.  Foster,  4  N.  Y.   (4  Comst.)    312. 
i5i  See  ante,  §  2430,  subd.  2,  and  post,  §  2492. 
152  McClosky  v.  Stewart,  63  How.  Pr.  137. 
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ble  to  the  execution,153  and  must  show  that  such  removal  will 
enable  the  judgment  to  attach  on  the  property.154  A  former 
rule,  now  obsolete,  required  the  complaint  to  state  that  it  was 
not  filed  by  collusion  and  that  defendant  has  property  not 
subject  to  execution  to  the  value  of  one  hundred  dollars.1"'5 

Where  a  statement  is  made  at  the  beginning  of  a  complaint 
in  a  creditor's  suit  that  the  plaintiffs  are  suing  on  behalf  of 
themselves  and  of  all  other  creditors,  it  is  not  necessary  to 
add  such  statement  to  the  names  of  the  plaintiffs  in  the  title 
of  the  complaint.150  The  allegation  in  a  complaint  that  the 
action  is  brought  on  behalf  of  plaintiff,  "and  all  judgment 
creditors  who  *  *  *  shall,  in  due  time,  come  in  and  seek 
relief  by,  and  contribute  to  the  expenses  thereof,"  may,  where 
no  other  creditors  have  come  in,  be  stricken  out  on  the  plain- 
tiff's motion.157  Where  one  of  the  judgment  debtors  is  not 
joined  as  a  party  because  of  his  insolvency,  such  facts  must 
fully  appear  in  the  complaint.158 

Averments  as  to  judgment.  The  recovery  and  docket- 
ing of  a  judgment  should  be  alleged,159  as  should  the  owner- 
ship of  the  judgment  at  the  time  of  the  commencement  of  the 
action. 

Averments  as  to  execution.     The  complaint  must  show 

the  issuance  of  an  execution  to  the  proper  county,160  the  deliv- 

153  McElwain  v.  Willis,  9  Wend.  548. 

i-'-t  McElwain  v.  Willis,  9  Wend.  548;  Spring  v.  Short,  90  N.  Y.  538, 
545. 

i<r'3  Batterson  v.  Ferguson,  1  Barb.  490. 

130  Cochran  v.  American  Opera  Co.,  20  Abb.  N.  C.  114. 

1"  Green  v.  Griswold,  15  Civ.  Proc.  R.  (Browne)  220,  17  State  Rep. 
757,  4  N.  Y.  Supp.  8. 

iss  Van  Cleef  v.  Sickles,  5  Paige,  505. 

isoBaggott  v.  Eagleson,  Hoff.  Ch.  377.  Demurrer  does  not  lie  to 
creditor's  bill  on  ground  that  the  bill  does  not  show  a  transcript  of 
the  judgment  was  docketed  in  the  county  where  one  of  defendants 
resides,  if  it  does  not  appear  on  face  of  bill  that  the  judgment  debtor 
had  real  estate,  subject  to  lien  of  the  judgment,  in  that  county.  Mil- 
lard v.  Shaw,  4  How.  Pr.  137. 

icoAllyn  v.  Thurston,  53  N.  Y.  622;  Reed  v.  Wheaton,  7  Paige,  663; 
Smith  v.  Fitch,  Clarke  Ch.  265.     It  is  not  sufficient  to  allege  insolvency 
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ery  to  the  sheriff  before  the  return  day,101  and,  where  a  re- 
turn is  necessary,  the  return  thereof  unsatisfied102  before  the 
commencement  of  the  creditor's  suit.163  It  seems,  however, 
that  the  complaint  need  not,  in  terms,  allege  that  an  execu- 
tion "against  property"  was  issued,  nor  specifically  state 
against  whom  execution  was  issued.104 

Averments  as  to  insolvency.     The  better  practice,  where 

the  action  is  one  to  set  aside  a  conveyance  as  fraudulent,  is 
to  expressly  aver  that  the  transfer  left  the  judgment  debtor 
insolvent  ;165  though  it  has  been  held  that  a  complaint  alleging 
recovery  of  judgment  and  return  of  execution  unsatisfied,  and 
that  after  the  cause  of  action  accrued  defendant  transferred 
his  property  which  would  otherwise  have  been  subject  to  the 
execution  to  his  co-defendant  without  consideration  and  with 
intent  to  hinder,  delay,  and  defraud  defendant,  was  sufficient 
as  against  a  motion  to  dismiss  the  complaint  on  the  trial.100 

Averments  as  to  fraud.  The  complaint  should  ex- 
pressly allege  an  intent  to  hinder,  delay,  and  defraud  credit- 
ors,167 and  fully  and  explicitly  state  the  facts  constituting  the 
alleged  fraud,10'  but  omission  to  allege  fraudulent  intent  is  not 

so  as  to  show  the  uselessness  of  execution.  Adsit  v.  Sanford,  23  Hun, 
45. 

lei  Conant  v.  Sparks,  3  Edw.  Ch.  104. 

162  Beardsley  Scythe  Co.  v.  Foster,  36  N.  Y.  561. 

ig3  Pardee  v.  De  Cala,  7  Paige,  132.  In  creditor's  bill  against  two 
defendants,  statement  that  sheriff  returned  that  defendants  had  no 
goods,  etc.,  is  enough;  it  may  be  construed  as  referring  to  their  several 
as  well  as  joint  property.     Conant  v.  Sparks,  3  Edw.  Ch.  104. 

id  Citizens'  Nat.  Bank  of  Saratoga  Springs  v.  Hodges,  80  Hun,  471, 
474,  30  N.  Y.  Supp.  445;  Madefs  v.  Whallon,  80  Hun,  240,  29  N.  Y. 
Supp.  993. 

icsMaders  v.  Whallon,  74  Hun,  372,  26  N.  Y.  Supp.  614;  Lewis  v. 
Boardman,  78  App.  Div.  394,  79  N.  Y.  Supp.  1014. 

lee  Kain  v.  Larkin,  141  N.  Y.  144.  See,  also,  Hyatt  v.  Dusenbury, 
12  Civ.  Proc.  R.  (Browne)  152,  5  State  Rep.  846;  Citizens'  Nat.  Bank  of 
Saratoga  Springs  v.  Hodges,  80  Hun,  471,  475,  30  N.  Y.  Supp.  445. 

167  National  State  Bank  of  Camden  v.  Wheeler,  40  App.  Div.  563,  58 
N.  Y.  Supp.  99;  Murtha  v.  Curley,  90  N.  Y.  372.  The  allegation  of 
facts  from  which  the  conclusion  of  fraud  may  be  drawn  by  the  court 
is  not   sufficient.     Genesee  River  Nat.   Bank  v.   Mead,   18   Hun,   303. 

ics  Butler  v.  Viele,  44  Barb.  166;  Bodine  v.  Edwards,  10  Paige,  504. 

N.  Y.  Prac— 214. 
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fatal  if  there  is  an  allegation  showing  that  the  transfer  is 
fraudulent  in  law.1"0  The  complaint  need  not,  however,  set 
forth  the  evidence  to  show  the  intent  to  defraud.170 

Description  of  property.     The  property  sought  to  be 

reached  must  be  specifically  described. 

Averment  as  to  existence  of  surplus  income.  If  the  ac- 
tion is  one  to  reach  the  surplus  income  of  a  trust  created  by 
one  other  than  the  judgment  debtor,  the  complaint  must  show 
the  amount  necessary  for  the  support  of  the  beneficiary  and 
that  there  is  a  surplus  over  and  above  such  amount.171 

Prayer  for  relief.     The  prayer  for  relief  will  depend 

on  whether  the  action  is  brought  to  reach  equitable  assets  not 
subject  to  execution  or  to  set  aside  a  fraudulent  conveyance. 
If  a  receiver  or  injunction,  or  both,  pendente  lite,  is  desired, 
such  relief  should  be  prayed  for. 

Joinder  of  causes  of  action.     The  complaint  may  seek 

to  set  aside  separate  conveyances  to  different  persons  at  dif- 
ferent times,  without  being  open  to  the  objection  that  it  im- 
properly joins  separate  causes  of  action.172  So  a  complaint 
does  not  improperly  join  causes  of  action  because  it  is  brought 
to  reach  equitable  interests  as  well  as  to  set  aside  an  obstruc- 
tion to  the  levy  of  execution.173 

§  2469.     Answer. 

If  defendant  pleads  want  of  property,  he  must  also  allege 
want  of  property  at  the  time  of  the  service  of  the  summons.174 

But  evidence  of  facts  showing  intent  to  defraud  may  be  admitted 
though  not  specifically  pleaded.  Maders  v.  Whallon,  80  Hun,  240,  61 
State  Rep.  623,  29  N.  Y.  Supp.  993;  Citizens'  Nat.  Bank  of  Saratoga 
Springs  v.  Hodges,  80  Hun,  471,  62  State  Rep.  278,  30  N.  Y.  Supp.  445. 

ion  Stafford  v.  Merrill,  62  Hun,  144,  16  N.  Y.  Supp.  467;  Jessup  v. 
Hulse,  29  Barb.  539. 

i7o  Fuller  v.  Brown,  76  Hun,  557,  559,  28  N.  Y.  Supp.  189;  Butler  v. 
Viele,  44  Barb.  166. 

iTiKeeney  v.  Morse,  71  App.  Div.  104,  109,  75  N.  Y.  Supp.  728;  Wil- 
liams v.  Thorn,  70  N.  Y.  270;   McEvoy  v.  Appleby,  27  Hun,  44. 

172  Dixon  v.  Coleman,  28  Misc.  64,  59  N.  Y.  Supp.  806. 

173  Cuyler  v.  Moreland,  6  Paige,  273. 

174  Trotter  v.   Bunce,   1   Edw.   Ch.   573.     In  answer  to   creditor's   bill 
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If  he  claims  that  all  his  property  is  exempt,  he  must  allege  the 
value  and  amount  of  such  property.17'  Defendant  may  im- 
peach plaintiff's  judgment  on  which  the  creditor's  suit  is  bi 
by  showing  fraud  or  collusion  in  procuring  it.17''  or  by  show- 
ing a  failure  to  acquire  jurisdiction  over  defendants  by  pub- 
lication of  summons.177 

§  2470.     Variance  between  pleadings  and  proof. 

An  allegation  that  a  conveyance  was  made  with  intent  to 
hinder,  delay,  and  defraud  creditors,  cannot  be  sustained  by 
proof  that  the  conveyance  may  be  deemed  in  trust  for  the 
benefit  of  the  creditor  beyond  the  cost  of  his  support,  and  as 
to  the  surplus,  liable  to  creditors.178  But  where  a  complaint 
contains  allegations  which  will  authorize  the  court  to  treat  the 
ease  as  within  the  statute  providing  for  actions  not  resting 
in  fraudulent  disposition  of  property,  relief  may  be  granted 
upon  that  theory  notwithstanding  allegations  of  fraudulent 
intent  which  the  plaintiff  does  not  succeed  in  establishing.179 

m 

(E)      PARTIES  TO  ACTION. 

§  2471.     Plaintiff. 

The  action  must  be  brought  by  the  owner  of  the  judgment.180 

alleging  that,  at  time  of  rendition  of  judgment,  defendant  had  not, 
and  had  not  at  any  time  since,  any  interest,  etc.,  sufficiently  imports 
that  he  had  not  at  time  of  filing  bill.     Wendell  v.  Shaw,  1   Barb.    162. 

175  Brown  v.  Morgan.  3  Edw.  Ch.  278;  Gregory  v.  Valentine,  4  Edw. 
Ch.  282. 

ire  Wells  v.  O'Connor,   27  Hun,  426. 

iTT  Buswell  v.  Lincks,  8  Daly,  518. 

its  Third  Nat.  Bank  of  Buffalo  v.  Cornes,  2  State  Rep.  543. 

mChadwick  v.  Burrows,  42  Hun,  39;  Heim  v.  Davenport,  45  Super. 
Ct.    (13  J.  &  S.)    523. 

iso  The  successor  of  a  removed  trustee,  against  whom  an  order  has 
been  made  for  the  restitution  of  moneys  converted,  which  has  become 
perfected  by  a  judgment  in  favor  of  an  intermediate  successor,  being 
the  owner  of  such  judgment,  is  in  a  position  to  maintain  a  creditor's 
suit  against  such  removed  trustee.  Stokes  v.  Amerman.  121  N.  Y. 
337. 
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The  person  suing  must  be  a  "judgment"  creditor,181  except, 
as  already  stated,  in  cases  where  judgment  cannot  be  recov- 
ered. 

Assignee.     An  assignee  of  the  judgment  may  sue,  but. 

an  assignee  of  the  original  cause  of  action  on  which  the  judg- 
ment was  recovered,  but  not  of  the  judgment  itself,  cannot 
sue.182 

§  2472.     Joinder  of  plaintiffs. 

The  rule  that  a  judgment  creditor  may  commence  an  action 
for  his  own  benefit,  or  in  behalf  of  himself  and  all  others  in 
the  same  situation  with  himself  who  may  choose  to  come  in 
and  contribute  to  the  expenses  of  the  suit,183  has  not  been 
changed  by  the  Code.184  Several  judgment  creditors  may 
unite  in  one  action  to  set  aside  a  fraudulent  conveyance  by 
their  debtor,  provided  the  complaint  shows  a  right  in  common 
to  the  relief  demanded.185  The  creditor  may  sue  alone,  if  he 
so  desires,186  and  where  he  has,  the  court  may,  in  its  discretion, 
deny  an  application  by  other  creditors  to  compel  the  plaintiff 
to  bring  them  in  as  parties  defendant.187  But  if  plaintiff  con- 
sents, though  the  summons  and  complaint  do  not  show  that 
the  action  is  brought  in  behalf  of  all  other  judgment  creditors 
than  plaintiff,  the  court  may  make  an  order  permitting  such 
others  to  come  in.188 

i-i  Dittmar  v.  Gould,  60  App.  Div.  94,  69  N.  Y.  Supp.  708.  Trustee 
in  bankruptcy  of  the  beneficiary  cannot  sue.  Butler  v.  Baudouine,  84 
App.  Div.  215,  82  N.  Y.  Supp.  773. 

182  Strange  v.  Longley,  3  Barb.  Ch.  650. 

is3  Edmeston  v.  Lyde,  1  Paige,  637;  Hendricks  v.  Robinson,  2  Johns. 
Ch.  283. 

t-i  Hammond  v.  Hudson  River  Iron  &  Mach.  Co.,  20  Barb.  378. 

185  Tabor  v.  Bunnell,  10  Wkly.  Dig.  551.  A  number  of  judgment 
creditors  may  unite  in  an  action  to  reach  property  transferred  by  the 
corporation  judgment  debtor,  when  insolvent,  to  several  persons,  in 
furtherance  of  a  common  scheme  to  give  preference.  Wood  v.  Sidney 
Sash,  Blind  &  Furniture  Co.,  92  Hun,  22,  72  State  Rep.  830,  37  N.  Y. 
Supp.  885. 

iscWakeman  v.  Grover,  4  Paige,  23;  Hiler  v.  Hetterick,  5  Daly,  33; 
Claflin  v.  Gordon,  39  Hun,  54. 

is-  White's  Bank  of  Buffalo  v.  Farthing,  101  N.  Y.  314. 

isa  Lallman  v.  Hovey,  92  Hun,  419,  36  N.  Y.  Supp.  662. 
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To  entitle  creditors  to  come  in  under  a  decree,  on  a  com- 
plaint in  behalf  of  plaintiff  and  others  similarly  situated,  in 
reference  to  the  fund,  they  must  be  so  circumstanced  that  they 
could  have  filed  a  similar  complaint  themselves.  Thus,  where 
plaintiff's  right  depended  on  his  issuance  of  execution,  oth- 
er creditors  are  not  entitled  to  come  in  under  the  decree 
unless  they  had  also  issued  execution.1"''  So  where  a  judg- 
ment creditor  sues  in  his  own  behalf  and  in  behalf  of  all  other 
creditors  similarly  situated,  to  set  aside  an  assignment  as 
fraudulent,  other  creditors  who  obtain  judgments  after  the 
commencement  of  the  action  and  who  appear  before  the  referee, 
after  the  interlocutory  judgment  setting  aside  the  assignment, 
and  make  proof  of  their  claims,  are  not  entitled  to  share  pro 
rata  with  the  judgment  creditor  instituting  the  action.190  Un- 
der a  decree  for  the  benefit  of  creditors  generally,  all  the  cred- 
itors who  may  wish  to  come  in  are,  for  every  substantial  pur- 
pose, considered  as  parties.  And  if  the  nominal  plaintiff  neg- 
lects to  proceed,  or  the  suit  becomes  abated,  any  such  creditor 
may  have  leave  to  prosecute.101 

§  2473.     Proper  defendants. 

In  an  action  in  the  nature  of  a  creditor's  bill,  plaint  iff  may 
join  as  defendants  all  persons  who  are  fraudulent  grantees  or 
lienors,  or  who  are  united  in  the  common  design  to  hinder. 
delay,  or  defraud  him.192  Prior  to  the  Code,  the  objection  to 
such  joinder  was  that  the  bill  was  multifarious  but  now  the 
objection  is  to  the  misjoinder  of  causes  of  action.  The  rule 
is  that  all  the  transferees  of  property,  though  the  alleged 
fraudulent  transfers  were  made  at  different  times  and  to  dif- 
ferent persons,  may  be  joined  as  defendants,193  since  in  such 
a  case  there  is  only  one  cause  of  action.194 

189  Parmelee  v.  Egan,  7  Paige,  610. 

loo  Claflin  v.  Gordon,  39  Hun,  54. 

i9i  Matter  of  Receiver  of  City  Bank  of  Buffalo,  10  Paige,  378. 

192  Merchants'  Bank  of  Rochester  v.  Thalheimer,  23  Wkly.  Dig.  116. 

193 Reed  v.  Stryker,  12  Abb.  Pr.  47,  4  Abb.  Dec.  26;  followed  New- 
bould  v.  Warrin,  14  Abb.  Pr.  80;  to  the  same  effect,  Morton  v.  Weil,  33 
Barb.  30,  11  Abb.  Pr.  421;   Skinner  v.  Stuart,  13  Abb.  Pr.  442;    Dixon 
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A  joint  debtor  not  served  with  summons  in  the  action  in 
which  the  judgment  was  recovered,  on  which  the  creditor's 
action  is  based,  may  be  joined  as  a  defendant.105  So  where 
an  assignee  of  a  judgment  debtor  who  has  recovered  judg- 
ment on  some  of  the  notes  assigned  to  him,  has  reassigned  the 
notes,  he  is  a  proper  party  to  a  creditor's  bill,  in  order  that 
his  interest  in  the  judgments  may  be  determined.196 

§  2474.     Necessary  defendants. 

All  the  judgment  debtors  are  necessary  parties,197  unless  it 
can  be  shown  that  the  one  omitted  is  insolvent  and  wholly 
destitute  of  property,198  or  that  he  is  a  mere  surety  for  the 
other  defendants  and  the  fraudulent  transfer  was  made  by 
other  debtors.199  The  rule  has  been  stated  more  broadly  as 
follows:  "Where  there  are  several  judgment  debtors,  all  of 
them  are  necessary  defendants,  unless  the  complaint  shows 
that  those  not  joined  as  parties  are  mere  sureties,  or  are  not 

v.  Coleman,  28  Misc.  64,  59  N.  Y.  Supp.  806.  Judgment  creditors  may 
bring  one  action  to  set  aside  several  transfers  made  by  the  corpora- 
tion, judgment  debtor,  of  different  lots  of  property,  to  different  trans- 
ferees, and  to  recover  property  taken  under  judgments  collusively  ob- 
tained, all  the  acts  being  in  pursuance  of  a  scheme  to  give  an  unlaw- 
ful preference.  Wood  v.  Sidney  Sash,  Blind  &  Furniture  Co.,  92  Hun, 
22,  72  State  Rep.  830,  37  N.  Y.  Supp.  885. 

194  See  vol.  1,  pp.  59,  60. 

io5  See  Code  Civ.  Proc.  §  1871.  May  be  joined  to  enable  the  others 
to  claim  contribution.  Van  Cleef  v.  Sickles,  5  Paige,  505;  Austin  v. 
Figueira,  7  Paige,  56. 

196  Wetmore  v.  Candee,  49  N.  Y.  667. 

197  Ferguson  v.  Ann  Arbor  R.  Co.,  17  App.  Div.  336,  45  N.  Y.  Supp. 
172;  Miller  v.  Hall,  70  N.  Y.  250.  But  where  the  judgment  debtors 
were  not  joined  as  defendants,  but  it  appeared,  in  the  proceedings  in 
the  case  that  they  had  by  stipulation  consented  to  be  bound  by  the 
judgment,  and  relinquished  all  title  and  claim  in  the  subject-matter 
of  the  action,  the  court  was  at  liberty  to  go  on  without  their  presence 
to  final  judgment,  as  against  the  defendants  named  in  the  pleadings. 
Cowing  v.  Greene,  45  Barb.  585. 

Such  fact  must  be  distinctly  averred  in  the  complaint.    Van  Cleef 
v.  Sickles,  5  Paige,  505. 

199  Fox  v.  Moyer,  54  N.  Y.  125. 
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legally  or  morally  liable  to  contribute  toward  the  satisfaction 
of  the  debt,  or  are  insolvent,  or  are  out  of  the  jurisdiction  of 
the  court."200 

In  an  action  to  set  aside  the  transfer  of  a  seat  in  a  stock 
exchange  as  fraudulent,  the  stock  exchange  is  not  a  necessary 
party,  but  where  the  seat  was  assigned  to  an  agent  to  pay  up 
dues  and  to  pay  a  certain  debt,  such  creditor  is  a  necessary 
defendant.2"1 

Assignor.     If  plaintiff  is   an   assignee    of  part   of  the 

judgment  only,  or  only  of  the  obligations  which  the  judgment 
secured,  the  original  judgment  creditor,  or  other  owner  of  the 
residue,  must  be  made  a  party.202  So  in  an  action  by  a  re- 
ceiver appointed  in  supplementary  proceedings  to  have  set 
aside  an  assignment  made  by  the  judgment  debtor,  the  latter 
is  a  necessary  party.203 

Assignee.     If  the  suit  is  to  reach  property  fraudulently 

assigned,  the  assignee  is  a  necessary  party.2"4 

Remote  grantees.     Where  the  only  relief  demanded  in 

a  creditor's  suit  is  that  the  grantees  of  the  judgment  debtor 
account  for  the  proceeds  of  property  conveyed  by  them,  and 
that  the  conveyances  to  them  be  declared  void  as  to  creditors, 
their  grantees  are  not  necessary  parties.205  And,  in  an  action 
by  stockholders  to  set  aside  a  deed  and  subsequent  convey- 
Where  the  action  is  based  on  a  joint  judgment  against  several 
defendants,  not  sureties,  some  not  having  been  served  with  process, 
all  must  be  made  defendants  in  a  creditor's  bill.  But  where  the  court 
had  stayed  all  proceedings  on  the  judgment,  as  against  one  defendant, 
to  let  in  a  defense  upon  his  part,  but  without  prejudice  to  the  judg- 
ment as  against  the  others,  a  creditor's  bill  against  such  others  alone 
was  sustainable.  Commercial  Bank  of  Lake  Erie  v.  Meach,  7  Paige, 
44S. 

20]  Sprogg  t.   Dichman,  28  Misc.  409,  59  N.  Y.  Supp.  966. 
Strange  v.  Longley,  3  Barb.  Ch.  650. 

-      .Miller  v.  Hall,  70  N.  Y.  250. 

Kdmeston  v.  Lyde.  1  Paige.  637;  Sage  v.  Mosher.  2S  Barb.  287 
But  in  an  action  by  a  creditor  to  avoid  a  conveyance,  one  who  inno- 
cently accepted  a  deed  of  the  property  for  the  benefit  of  the  alleged 
fraudulent  grantee,  and  who  has  conveyed  in  accordance  with  the 
trust,  is  not  a  proper  party.  Spicer  v.  Hunter,  14  Abb.  Pr.  4. 
\rnot  v.  Birch,  29  App.  Div.  356,  51  N.  Y.  Supp.  491. 
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ances  and  liens,  though  the  subsequent  grantees  and  holders 
of  the  liens  are  necessary  parties,  yet  without  such  parties,  an 
action  may  be  maintained  to  compel  the  parties  to  the  fraud, 
and  those  who  subsequently  aided  in  its  consummation,  to  ac- 
count as  trustees  ex  maleficio  for  whatever  they  have  received 
through  the  wrongs  committed.206 

Other  creditors  of  judgment  debtor.     In  an  action  to 

set  aside  transfers  as  fraudulent  as  to  creditors,  it  is  not  nec- 
essary, ordinarily,  to  make  other  creditors  of  the  judgment 
debtor  parties.-07  But  in  a  creditor's  action  to  set  aside  as 
fraudulent  certain  transfers  of  the  debtor's  property  made  in 
pursuance  of  an  agreement  between  the  debtor,  certain  of  his 
creditors,  and  third  parties,  where  the  complaint  alleged  that 
the  agreement  and  transfers  were  made  to  hinder,  delay,  and 
defraud  creditors,  and  asked  that  the  agreement  and  transfers 
be  declared  null  and  void,  the  creditors  and  others  who  were 
parties  to  the  agreement  were  necessary  parties.208 

Beneficiary  under  assignment.  In  a  creditor's  suit  seek- 
ing to  set  aside  a  transfer  of  property  by  the  debtor  to  a  third 
person  for  the  benefit  of  still  another  third  person,  the  latter 
is  a  necessary  party.209  So  a  third  person  beneficially  pro- 
vided for  in  the  transfer  of  property  to  a  married  woman  as 
her  separate  estate  is  a  necessary  party  to  an  action  to  set  it 
aside  as  in  fraud  of  creditors.210 

Stockholders  of  assignee.     Where  a  judgment  creditor 

of  a  firm  sued  to  set  aside  a  transfer  of  its  assets  to  a  corpo- 
ration, and  alleged  that  part  of  the  stock  in  such  corporation 

20c  Pondir  v.  New  York,  L.  E.  &  W.  R.  Co.,  31  Abb.  N.  C.  29,  72  Hun, 
384,  55  State  Rep.  63,  25  N.  Y.  Supp.  56TJ.  To  such  an  action,  corpora- 
tions (being  subsequent  grantees),  whose  stock  is  entirely  held  by  the 
defendant  corporation  which  received  the  property,  are  not  on  any 
ground  necessary  parties.     Id. 

207  Stiefel  v.  Berlin,  28  App.  Div.   103,  51  N.  Y.   Supp.  147. 

2"-  National  Broadway  Bank  v.  Yuengling,  58  Hun,  474,  36  State 
Rep.  199,  12  N.  Y.  Supp.  762.  It  seems  that  if  plaintiff  had  made  no 
reference  to  the  agreement,  but  had  attacked  only  the  subsequent 
transfers,  the  rule  would  be  different.     Id. 

209  Hamilton  Nat.  Bank  v.  Halsted,  56  Hun,  530,  9  N.  Y.   Supp.  852. 

2io  Lore  v.  Dierkes,  51  Super.  Ct.   (19  J.  &  S.)   144,  16  Abb.  N.  C.  47. 
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was  fraudulently  issued  to  persons  not  bona  fide  creditors  of 
the  firm,  and  whoso  claims  were  less  than  the  amount  of  stock, 
such  stockholders  were  not  necessary  parties  to  the  action."13 
Representatives  of  judgment  debtor.  Where  the  judg- 
ment debtor  dies  after  a  fraudulent  conveyance  by  him.  his 
devisees  need  not  be  made  parties  to  an  action  to  set  aside 
such  conveyance.212  Although  the  heirs  of  the  grantor,  after 
his  death,  may  be  brought  in  as  parties  to  an  action  by  a  judg- 
ment creditor  to  set  aside  a  deed  as  fraudulent,  for  the  pur- 
pose of  determining  whether  a  legal  estate  vested  in  the  gran- 
tee as  against  them,  yet,  if  not  brought  in.  a  judgment  may  be 
rendered  declaring  the  deed  void  as  to  plaintiff,  and  his  judg- 
ment a  lien  on  the  lands.-1"' 

(F)      LIEN. 

§  2475.     When  created. 

A  judgment  is  a  lien  on  real  estate  from  the  time  it  is  dock- 
eted, and  the  lien  extends  to  property  fraudulently  conveyed 
by  the  judgment  debtor.214  It  follows  that  the  priority  of 
judgment  creditors  is  not  affected  by  actions  brought  to  set 
aside  a  fraudulent  conveyance  of  such  real  property.213  If 
judgment  has  been  docketed  more  than  four  months  before 
the  institution  of  bankruptcy  proceedings,  a  lien  is  cr 
not  only  as  to  real  property  actually  held  by  the  judgment 
debtor  but  also  as  to  any  previously  transferred  by  him  in 
fraud  of  creditors,  so  that  the  judgment  creditor  may  sue  to 
set  aside  such  conveyance.218     If  the  action   is  to  remove  an 

Gardner  v.  C.  B.  Keogh  Mfg.  Co..  03  Hun,  519,  IS  N.  Y.  Supp.  SOI. 

21^  Rover  Wheel  Co.  v.  Fielding,  31  Hun.  J74.  279. 

ii"  Young  v.  Heermans,  66  N.  Y.  374. 

214  See  ante,  §  24G7.     But  see  Matter  of  David.  44    Misc.  516,  ! 
Y.  Supp.  85,  which  holds  that  the  commencement  of  a  creditor's  suit 
is  necessary  to  create  a  lien. 

2i6 Wilkinson  v.   Paddock,  57  Hun,   191,   197.   11   N.   Y.   Supp.   442; 
Scouton  v.  Bender,  3  How.  Pr.  185.     Compare  Warden  v.  Browning,  12 

Hun,  497. 

2ie  Hillyer  v.  Le  Roy,  179  N.  Y.  369.     See.  also.  Ninth  Nat.  Bank  v. 
Moses.  39  Misc.  664.  80  N.  Y.  Supp.  617. 
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obstruction  to  the  enforcement  of  a  judgment  against  real  es- 
tate, a  lis  pendens  should  be  filed  together  with  the  complaint, 
at  the  commencement  of  the  action.217  But  if  a  person  knows, 
or  is  chargeable  with  notice,  of  the  pendency  of  the  action, 
when  he  purchases,  and  thereafter  makes  improvements,  he 
cannot  be  compensated  therefor.218  An  equitable  lien  on  the 
"rents  and  profits"  of  real  estate  fraudulently  conveyed  is 
not  obtained  until  the  commencement  of  the  creditor's  suit.219 

If  the  action  is  to  remove  an  obstruction  to  the  enforcement 
of  the  judgment  against  "personal"  property  subject  to  levy, 
the  mere  commencement  of  the  action  creates  no  lien  as  against 
other  creditors  in  respect  of  such  personal  property,  or,  if 
any  lien  exists,  it  is  merely  inchoate,  and  subject  to  be  over- 
reached by  a  subsequent  levy  in  favor  of  other  creditors  made 
before  the  appointment  of  a  receiver.220  An  effectual  lien,  in 
such  a  case,  is  not  created  until  the  appointment  of  a  receiver 
in  the  creditor's  suit.  The  priority  obtained  by  the  appoint- 
ment of  a  receiver  in  a  creditor's  suit  is  not  affected  by  a  sub- 
sequent appointment  of  the  same  person  as  receiver,  in  sup- 
plementary proceedings  by  junior  creditors.221 

If  the  action  is  brought  to  enforce  the  judgment  against 
equitable  assets,  not  subject  to  execution,  the  plaintiff  acquires 
an  equitable  lien  on  such  assets  by  the  commencement  of  the 
suit.222  which  lien  cannot  be  defeated  by  the  debtor's  act.223 

-i'  Edmonston  v.  McLoud,  16  N.  Y.  543;  Mandeville  v.  Campbell,  45 
App.  Div.  512,  61  N.  Y,  Supp.  443.  Doctrine  of  lis  pendens  is  not 
applicable  to  corporate  stock.  Holbrook  v.  New  Jersey  Zinc  Co.,  57 
N.  Y.  616. 

218  Patterson  v.  Brown,  32  N.  Y.  81,  95. 

2i9  Hillyer  v.  Le  Roy,  179  N.  Y.  369. 

220  First  Nat.  Bank  of  Amsterdam  v.  Sbuler,  153  N.  Y.  163;  Daven- 
port v.  Kelly,  42  N.  Y.  193;  Kitchen  v.  Lowery,  127  N.  Y.  53;  Storm  v. 
Waddell,  2  Sandf.  Ch.  494;   Claflin  v.  Gordon,  39  Hun,  54,  58. 

221  Field  v.  Sands,  21  Super.  Ct.   (8  Bosw.)   685. 

222  First  Nat.  Bank  of  Amsterdam  v.  Shuler,  153  N.  Y.  163;  Jeffres 
v.  Cochrane,  47  Barb.  557;  Kennedy  v.  McGuire,  15  Hun,  70. 

-■>  Swart  v.  Oakley,  22  Abb.  N.  C.  125,  6  N.  Y.  Supp.  710;  Metcalf  v. 
Del  Valle,  64  Hun,  245,  19  N.  Y.  Supp.  16;  Utica  Ins.  Co.  v.  Power,  3 
Paige,  365;  Clark  v.  Brockway,  1  Abb.  Dec.  351,  3  Keyes,  13;  Storm  v. 
Waddell,   2   Sandf.   Ch.   494.     Where  debtor  becomes   a  bankrupt  after 
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It  is  not  the  return  of  the  execution,  but  the  service  of  sum- 
mons in  the  creditor's  suit,  which  creates  a  lien  on  the  debtor's 
equitable  estate.221  If  the  action  is  to  reach  the  surplus  in- 
come of  a  trust.,  the  creditor,  by  the  commencement  of  the  ac- 
tion, acquires  a  lien  on  the  accrued  and  unexpended  surplus  of 
income  then  in  the  hands  of  the  trustees:  and  this  lien  is  su- 
perior to  the  claim  of  the  general  creditors  or  assignee  of  the 
beneficiary.225 

§  2476.     Extent. 

The  lien  does  not  extend  to  subsequently  acquired  property. 
except  in  so  far  as  future  surplus  income  of  a  trust  may  be 
so  considered.  The  lien  created  by  the  commencement  of  the 
action  embraces  the  rents  and  profits  of  the  land  fraudulently 
conveyed.226  But  the  commencement  of  an  action  to  set  aside 
an  alleged  fraudulent  conveyance  of  premises  which  had  been 
previously  mortgaged  does  not  create  a  lien  on  surplus  moneys 
derived  from  a  sale  under  foreclosure  of  the  mortgage  as 
against  a  depositary,  and  deposited  under  an  order  of  court.227 

^  2477.     Relation  back. 

The  lien  created  by  the  commencement  of  an  action  in  the 
nature  of  a  creditor  *s  bill  does  not  relate  back  to  proceedings 
supplementary  to  execution  on  the  same  judgment,  which  did 
not  proceed  to  the  appointment  of  a  receiver. 22S 

<  2478.     Duration. 

The  lien  is  not  lost  by  the  death  of  the  debtor,  pending  the 

appointment  of  receiver,  the  receiver's  rights  are  superior  to  those  of 
the  assignee  in  bankruptcy.  Roberts  v.  Albany  &  W.  S.  R.  Co.,  25  Barb. 
662. 

--•4  Edmeston  v.  Lyde,  1  Paige,  637;  Beck  v.  Burdett,  1  Paige,  305. 

22s  Tolles  v.  Wood,  99  N.  Y.  616. 

-National  Union  Bank  v.  Riger,  38  App.  Div.  123,  56  N.  Y.  Supp. 

545. 

22T  Swart  v.  Oakley,  22  Abb.  N.  C.  125.  6  N.  Y.  Supp.  710. 

228  Edmonston  v.  McLoud,  16  N.  Y.  543.  To  same  effect,  Ballou  v. 
Boland,  14  Hun,  355. 


3420  JUDGMENT   CREDITOR'S    ACTION.  §    2480 


Art.  II.— F.  Lien. 


suit,  and  before  a  receiver  lias  been  appointed,  but  continues 
against  his  personal  representative.229  The  lien  acquired  by 
the  commencement  of  the  action  is  defeasible  only  by  a  dis- 
charge of  the  debt  or  a  successful  defense  of  the  suit.  A  dis- 
charge of  the  debtor,  in  bankruptcy,  pending  the  suit,  does 
not  discharge  or  impair  the  lien.230 

§  2479.     Waiver  of  lien  of  judgment. 

An  action  in  aid  of  an  execution,  merely  to  remove  a  fraud- 
ulent conveyance  which  is  an  obstruction  in  the  way  of  col- 
lecting the  original  judgment,  is  not  a  waiver  or  abandon- 
ment of  the  benefit  of  plaintiff's  original  judgment,  i.  e.,  the 
right  to  have  his  claim  paid  from  the  proceeds  of  the  real  es- 
tate fraudulently  conveyed.231  But  if  the  complaint  seeks  not 
only  to  set  aside  the  fraudulent  conveyance  but  also  to  have 
a  receiver  appointed  and  a  sale  ordered,  the  original  lien  is  lost 
by  the  appointment  of  the  receiver.232 

§  2480.     Priority  between  creditors  bringing  separate  actions. 

Priority  between  different  creditors  who  have  brought  sepa- 
rate creditor's  suits  to  reach  equitable  assets  depends  on  the 
priority  in  service  of  summons.233  It  would  seem  that  where 
the  summons  in  two  actions  are  served  the  same  day,  the  one 
in  which  summons  is  first  served  takes  priority,  and  the  fact 
that  the  mistake  of  an  officer  caused  the  delay  of  the  service 

229  Brown  v.  Nichols,  42  N.  Y.  26;  Storm  v.  Waddell,  2  Sandf.  Ch. 
494;   First.  Nat.  Bank  of  Amsterdam  v.  Shuler,  153  N.  Y.  163. 

230  Storm  v.  Waddell,  2  Sandf.  Ch.  494. 

23i  Hillyer  v.  Le  Roy,  179  N.  Y.  369,  377.  The  lien  is  not  waived 
for  equitable  one  created  by  the  notice  of  pendency  of  action.  Erick- 
son  v.  Qtiinn,  15  Abb.  Pr.  (N.  S.)  166. 

232  where  the  judgment  creditor  has  asked  to  have  a  receivership 
extended  to  his  action,  he  cannot  then  claim  that  the  receiver  is  sub- 
ject to  his  lien  by  judgment,  and  sell  the  real  estate  under  execution, 
and  deprive  the  purchaser  at  the  receiver's  sale  of  a  good  title,  but 
he  is  entitled  to  be  paid  from  the  surplus  moneys  in  the  receiver's 
hands,  where  they  are  to  stand  as  real  estate.  MacDonald  v.  Mac- 
Donald,  42  State  Rep.  4S0,  17  N.  Y.  Supp.  230. 

233Boynton  v.  Rawson,  Clarke  Ch.  584;   Fitch  v.  Smith,  10  Paige,  9. 
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of  the  later  summons  is  no  reason  for  depriving  the  other  of 
his  priority.- ;! 

(G)      INJUNCTION. 

§  2481.     Code  provision. 

In  a  creditor's  suit  to  reach  equitable  assets,  the  Code  pro- 
vides for  the  issuance  of  a  "temporary  injunction,  restraining 
the  transfer  to  any  person,  or  the  payment  or  delivery  to  the 
judgment  debtor,  of  any  money,  thing  in  action,  or  other  prop- 
erty or  interest,  which  may  *  *  *  be  applied  to  the  sat- 
isfaction of  the  sum  due  to  the  plaintiff."235 

:<  2482.     Exhaustion  of  remedy  at  law. 

An  injunction  will  not  be  granted  unless  the  creditor  has 
exhausted  his  remedy  at  law.236 

£  2483.     Procedure. 

The  injunction,  and  the  proceedings  before  and  after  it  is 
granted,  are  governed  by  the  Code  chapter  on  temporary  in- 
junctions, for  which  purpose  the  injunction  is  deemed  to  be 
one  granted  under  section  603  of  the  Code,  i.  e.,  where  the 
right  to  the  injunction  appears  from  the  complaint  and  not 
from  extrinsic  facts.237  The  facts  to  be  shown  to  warrant  an 
injunction  will  not,  therefore,  be  stated  but  reference  should 
be  made  to  a  preceding  volume.238 

§  2484.     Violation  of  injunction. 

General  rules  as  to  what  constitutes  a  violation  of  an  injunc- 

2>4  Safford  v.  Douglas,  4  Edw.  Ch.  537. 

;."•-•  Code  Civ.  Proc.  §  1786;  Bank  of  Montreal  v.  Gleason,  14  Civ. 
Proc.  R.    (Browne)    377,  16  State  Rep.  768,  1  N.  Y.  Supp.  658. 

236  Brooks  v.  Stone,  11  Abb.  Pr.  220,  19  How.  Pr.  395. 

237  Code  Civ.  Proc.  §  1876.  Moving  papers  must  be  the  same  as 
where  injunction  is  sought  in  any  action  under  section  603  of  the 
Code.  See  Clark  v.  King  &  Bro.  Pub.  Co.,  40  App.  Div.  405,  57  N.  Y. 
Supp.  975. 

23S  Volume  2,  pp.  1574.  1575. 
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tion  order  have  been  set  forth  in  a  preceding  volume.239  Any 
active  interference  with  the  property,  for  the  purpose  of  trans- 
ferring title  to  another,  is  a  violation  of  the  injunction.240  For 
instance,  the  procuring  an  execution  to  be  issued  in  behalf  of 
another  creditor,  and  taking  his  property  to  the  sheriff,  is  a 
violation.241  But  the  act  of  the  debtor  in  suing  for  a  trespass 
to  property  exempt  from  execution  is  not  in  itself  a  breach  of 
the  injunction,242  nor  is  the  merely  carrying  into  effect,  by 
procuring  novation,  a  previous  assignment  of  a  right  of  ac- 
tion.243 And  a  confession  of  judgment  in  favor  of  another 
bona  fide  creditor  ordinarily  is  not  a  violation,244  unless  done 
with  a  view  to  defeat  the  remedy  of  plaintiff  by  interposing 
delays  so  as  to  secure  the  prior  appointment  of  a  receiver  in 
a  proceeding  upon  the  confessed  judgment.245 

§  2485.     Vacation. 

The  rules  as  to  the  vacation  of  injunction  orders  in  general 
are  set  forth  in  a  preceding  volume.246  The  injunction  will 
not  be  dissolved  merely  because  the  debtor  denies  that  he  has 
any  property.247 

(H)     RECEIVER. 

§  2486.     Code  provision. 

The  Code  provides  as  follows:  "The  court  may,  by  an  or- 
der, or  by  the  interlocutory  or  final  judgment  in  the  action, 
appoint  a  receiver  of  any  or  all  of  the  property  of  the  judg- 
ment debtor,  and  may  direct  the  judgment  debtor,  or  any 
other  defendant  in  the  action,  to  convey  or  deliver  to  the  re- 
ceiver, as  justice  requires,  any  property,  real  or  personal,  book, 

239  Volume  2,  p.  1587. 

240,  241  Lansing  v.  Easton,  7  Paige,  364. 

242  Hudson  v.  Plets,  11  Paige,  180. 

243  Richardson  v.  Rust,  9  Paige,  243;  Ireland  v.  Smith,  3  How.  Pr. 
244,  1  Barb.  419. 

244  Lansing  v.  Easton,  7  Paige,  364. 

2*5  Ross  v.  Clussman,   5  Super.  Ct.    (3  Sandf.)    676. 

240  Volume  2,  pp.  1593-1604. 

247  New  v.  Bame,  10  Paige,  502. 
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voucher,  or  other  paper,  or  to  execute  any  instrument,  which 
it  deems  necessary,  for  perfecting  or  assuring  the  receiver's 
title  or  possession."-48  This  refers  to  the  property  which  the 
plaintiff,  in  his  complaint,  seeks  to  reach,  or  as  to  which  a  dis- 
covery is  sought.  It  may  be  all  the  property  of  the  judgment 
debtor  or  it  may  be  some  specific  piece  of  property.249 

The  practice  is  regulated  by  that  pertaining  to  the  appoint- 
ment of  receivers  in  general.250 

g  2487.     Necessity. 

To  create  a  lien  where  it  is  sought  to  remove  an  obstruc- 
tion to  the  enforcement  of  a  judgment  against  personal  prop- 
erty subject  to  execution,  it  is  necessary  to  appoint  a  re- 
ceiver.251 And  it  is  generally  advisable  to  obtain  the  appoint- 
ment of  a  receiver  where  one  seeks  to  reach  equitable  assets 
not  subject  to  execution. 

§  2488.     Propriety  of  appointing  a  receiver. 

The  grounds  for  the  appointment  of  a  receiver  in  a  credit 
or's  suit  do  not  differ  from  those  laid  down  by  the  Code  as 
applicable  to  actions  generally,  where  no  special  provision  is 
otherwise  made  by  statute.232  Anticipated  removal,  destruc- 
tion, loss,  or  injury  to,  the  property,  pendente  lite,  is  the  usual 
ground.253  Where  a  creditor  has  obtained  an  injunction,  it  is 
his  duty  to  apply  for  a  receiver  to  protect  his  property  and 
effectuate  his  lien.254  This  rule  applies  as  well  where  the  debt- 
or's assignee  is  a  party  and  has  been  enjoined,  as  where  the 
debtor  is  the  sole  defendant,  and  even  where  defendants  have 

248  Code  Civ.  Proc.  §  1877. 

249  National  Union  Bank  v.  Riger,  38  App.  Div.  123,  56  N.  Y.  Supp. 
545. 

250  Volume  2,  pp.  1617-1658. 

251  See  ante,  §  2487. 

252  See  vol.  2,  pp.   1622  1627. 

253  See  National  Union  Bank  v.  Riger,  38  App.  Div.  123,  56  N.  Y. 
Supp.  545. 

254  Lent  v.  McQueen,  15  How.  Pr.  313;  Webb  v.  Overmann,  6  Abb. 
Pr.  92. 
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not  answered.255  If  real  property  is  discovered,  and  its  appli- 
cation becomes  necessary  to  satisfy  the  debt,  a  receiver  of  the 
rents  may  be  appointed,  unless  the  complainant  knew  of  the 
title,  and  might  have  had  it  sold  under  the  execution.250  If  it 
appear  from  the  complaint  that  plaintiff's  remedy  at  law  has 
not  been  exhausted,  a  receiver  should  not  be  appointed.257  So 
the  fact  that  the  execution  on  which  the  action  is  founded  was 
issued  to  the  wrong  county  is  a  valid  objection  to  the  appoint- 
ment of  a  receiver.25S  But  defendant's  offer  to  turn  out  to 
the  sheriff  sufficient  property  to  satisfy  the  execution  is  no 
reason  for  not  appointing  a  receiver,  as  defendant  has  his 
remedy  against  the  sheriff  if  he  makes  a  false  return.259  The 
granting  of  the  application  is  usually  a  matter  of  course,260 
and  the  court  cannot  go  behind  the  judgment  and  execution.261 
AYhere  a  judgment  creditor  has  issued  execution,  which  can- 
not be  levied  by  reason  of  transfers,  mortgages  and  a  general 
assignment,  he  may,  before  the  return  of  the  execution,  sue 
to  set  the  assignment,  etc.,  aside  as  fraudulent,  but  the  action 
being  in  his  own  behalf  alone,  he  is  not  entitled  to  the  appoint- 
ment of  a.  receiver,  but  only  to  a  levy  under  the  execution  upon 
the  property  upon  which  his  lien  attaches  unobstructed  by  the 
assignment  and  transfers.262 

The  appointment  of  a  receiver  in  supplementary  proceed- 
ings is  no  bar  to  the  appointment  of  another  receiver  in  the 
creditor's  suit.263  Ordinarily,  however,  in  such  a  case,  the  re- 
ceivership will  be  extended. 

?•" ■->  Bank  of  Monroe  v.  Schermerhorn,  Clarke  Ch.  214. 

256  Congden  v.  Lee,  3  Edw.  Ch.  304. 

237  Starr  v.  Rathbone,  1  Barb.  70.  The  same  rule  applies  where  it 
appears  by  defendant's  positive  affidavit.  Wright  v.  Strong,  3  How.  Pr. 
112. 

258  Strange  v.  Longley,  3  Barb.  Ch.  650. 

230  Balde  v.  Smith,  5  Ch.  Sent.  No.  2,  11. 

2coLent  v.  McQueen,  15  How.  Pr.  313;  Bloodgood  v.  Clark,  4  Paige, 
575. 

2ci  Lent  v.  McQueen,  15  How.  Pr.  313. 

202  Home  Bank  v.  J.  B.  Brewster  &  Co.,  15  App.  Div.  338,  44  N.  Y. 
Supp.  54. 

2«3  See  ante,  §  2357. 
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§  2489.     New  receiver. 

Where,  in  a  creditor's  suit,  a  receiver  of  the  debtor's  prop- 
erty is  appointed,  to  av1k.hi  tin-  debtor  assigns  his  property, 
and  thereafter  the  receiver  dies,  the  property  vests  in  the 
court,  and  although  the  debtor  afterwards  dies,  it  may  ap- 
point a  new  receiver  to  carry  the  suit  to  completion,  without 
notice  of  the  proceedings  therefor  to  the  defendants  therein.-04 

(I)      JUDGMENT. 

§  2490.     In  Code  actions. 

The  final  judgment  in  an  action  brought  pursuant  to  the 
('ode  provisions  must  direct  and  provide  for  the  satisfaction  of 
the  sum  due  to  the  plaintiff,  out  of  any  money,  thing  in  action, 
or  other  personal  property,  belonging  to,  or  due  to  the  judg- 
ment debtor,  or  held  in  trust  for  him,  which  is  discovered  in 
the  action,  whether  the  same  might  or  might  not  have  been 
originally  taken,  by  virtue  of  an  execution.265  A  receiver  may 
be  appointed  and  defendant  directed  to  transfer  certain  prop- 
erty to  the  receiver  to  be  sold  by  the  latter  and  the  proceeds 
applied  to  the  payment  of  plaintiff's  claim.266 

§  2491.     In  actions  to  reach  surplus  income. 

If  the  action  is  to  reach  the  surplus  income  of  a  trust,  the 
judgment  should,  it  seems,  fix  the  sum  necessary  for  support, 
and  direct  the  payment  over  of  the  surplus  as  represented  by 
accrued  income,  and,  if  that  is  insufficient,  direct  the  retention 
of  the  surplus  of  future  instalments  of  income.267 

264  Nicoll  v.  Boyd,  90  N.  Y.  516. 

Code  Civ.  Proc.  §  1873.  In  an  action  by  a  judgment  creditor  to 
have  his  judgment  declared  a  lien  on  the  proceeds  of  an  equitable  in- 
terest in  lands,  wherein  the  widow  and  heirs  of  the  equitable  owner, 
and  the  former  holder  of  the  legal  title  and  holder  of  the  proceeds  of 
the  sale,  are  parties,  and  where  it  does  not  appear  that  there  are  other 
claims  on  the  proceeds,  the  judgment  may  establish  a  lien  on  the  lands 
or  proceeds  and  determine  the  ultimate  rights  of  the  parties.  Bowery 
Nat.  Bank  v.  Duncan,  12  Hun,  405. 

2C6  McArthur  v.  Hoysradt,  11  Paige,  495. 

267  Williams  v.  Thorn,  70  N.  Y.  270,  278;  Wetmore  v.  Wetmore,  119 
N.  Y.  520. 

N.  Y.  Prac— 215. 
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§  2492.     In  actions  to  remove  an  obstruction. 

The  ordinary  judgment,  in  an  action  to  set  aside  a  fraudu- 
lent incumbrance  or  conveyance,  where  there  is  only  one  plain- 
tiff, is  to  merely  set  aside  the  conveyance  or  incumbrance  as 
to  plaintiff208  and  direct  a  sale  on  the  execution  as  if  such  con- 
veyance or  incumbrance  had  never  existed.209  The  rights  of 
a  judgment  creditor  not  made  a  party  cannot  be  prejudiced  by 
the  judgment.270  In  an  action  in  aid  of  an  execution,  to  set 
aside  a  fraudulent  conveyance,  where  an  execution  has  been 
issued  but  not  returned,  the  judgment  cannot  adjudge  the 
conveyances  fraudulent  and  set  them  aside  as  to  other  persons 
than  the  plaintiff  nor  as  to  any  property  on  which  plaintiff's 
executions  were  not  liens.271  So,  in  such  an  action,  a  receiver 
cannot  be  appointed.272  In  such  a  case,  the  proper  judgment 
is  to  set  aside  the  conveyance,  so  far  as  it  obstructs  the  plain- 
tiff's judgment,  and  permit  him  to  pursue  his  remedy  on  his 
judgment  in  the  usual  way.273  The  judgment  may.  however, 
if  the  action  is  brought  in  behalf  of  plaintiff  and  all  other  judg- 
ment creditors,  direct  an  assignment  by  the  debtor  to  a  re- 
ceiver and  then  a  sale  by  the  latter  for  the  purpose  of  satis- 
fying the  debt,274  A  judgment  which  directs  a  sale  by  a  ref- 
eree, as  in  foreclosure  cases,  without  appointing  a  receiver,  or 
directing  a  conveyance  to  him,  is  irregular,  and  should  be  set 
aside,  with  permission  to  apply  again  at  special  term  for  a 

26s  Should  not  be  set  aside  as  between  the  parties  nor  as  to  other 
creditors.  Lees  v.  Hayden,  78  Hun,  370,  29  N.  Y.  Supp.  179.  If  the 
relief  of  plaintiff  only  is  sought,  and  it  does  not  appear  that  there  are 
other  creditors,  the  judgment  should  not  direct  a  surplus  to  be  brought 
into  court,  but  only  vacate  the  conveyance  as  against  plaintiff's  judg- 
ment, and  direct  a  sale;  or,  appoint  a  receiver,  and  direct  a  sale  by 
him.     Kennedy  v.  Barandon,  67  Barb.  209,  4  Hun,  642. 

269  Young  v.  Heermans,   66  N.  Y.  374. 

270  White's  Bank  of  Buffalo  v.  Farthing,  101  N.  Y.  344,  348. 

27i,  272  Home  Bank  v.  J.  B.  Brewster  &  Co.,  15  App.  Div.  338,  342.  44  N. 
Y.  Supp.  54. 

2T3Bryer  v.  Foerster,  14  App.  Div.  315,  43  N.  Y.  Supp.  801;  Harris 
v.  Osnowitz,   35  App.  Div.  594,  55  N.  Y.   Supp.  172. 

274  Chautauque  County  Bank  v.  Risley,  19  N.  Y.  369,  373;  Shand  v. 
Hanley,  71  N.  Y.  319. 
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proper  judgment.275  If  the  judgment  merely  sets  aside  the 
fraudulent  conveyance,  without  appointing  a  receiver,  the 
land  will  remain  charged  with  the  liens  of  the  several  judg- 
ments in  the  order  of  their  docketing,  and  the  proceedings  to 
enforce  them  will  be  regulated  by  the  statute.  If  it  goes  fur- 
ther and  appoints  a  receiver  and  directs  a  conveyance  to  him, 
a  purchaser  under  the  receiver's  sale  will" take  title  as  of  the 
time  of  the  debtor's  conveyance  to  the  receiver,  subject,  how- 
ever, to  judgments  in  favor  of  other  creditors.27*5  The  title  of 
a  purchaser  at  such  receiver's  sale,  though  not  good  against 
valid  liens  existing  prior  to  the  filing  of  the  complaint,  is  good 
as  to  the  holder  of  a  lien  or  a  claimant  of  other  interest  in  the 
property  who  is  made  a  defendant  and  whose  lien  or  claim  is 
adversely  disposed  of  by  the  judgment.277 

If  the  sale,  alleged  to  be  fraudulent,  was  in  good  faith,  so 
far  as  the  grantee  is  concerned,  and  for  an  adequate  price,  the 
title  of  the  grantee  cannot  be  attacked.278  If  the  price  was 
inadequate  but  the  grantee  acted  in  good  faith,  the  judgment 
should  not  set  aside  the  conveyance  but  should  allow  it  to 
stand  as  security  for  the  sum  paid.279  If,  however,  the  grantee 
has  participated  in  the  fraud,  the  judgment  should  not  pro- 
tect him  for  any  sum  paid  or  liability  assumed  by  him.1""  So 
where  the  grantee  participates  in  the  fraudulent  intent  of  the 
grantor,  the  transfer  cannot  be  given  effect  even  so  far  as  to 
make  it  security  for  the  actual  indebtedness  proved.281  And 
where  a  person  receives  a  fraudulent  conveyance  of  mortgaged 
lands,  and  he  knowingly  participates  in  the  fraud,  and  there- 
after the  conveyance  is  set  aside  as  fraudulent,  he  cannot,  as 
against  a  creditor  of  the  mortgage*,  be  subrogated,  by  a  suit 
in  equity,  to  the  rights  of  the  mortgagee  merely  because  he 
has  paid  the  mortgage. 2s2     The  fraudulent  grantee  may,  in  ad- 

275  Union  Nat.  Bank  v.   Warner,  12  Hun,   306. 

27''.  White's  Bank  of  Buffalo  v.  Farthing,  101  N.  Y.  344. 

277  shand  v.  Hanley,  71  N.  Y.  319,  324. 

27s  Dorr  v.  Beck,  76  Hun,  540,  28  N.  Y.  Supp.  206. 

279  Boyd  v.  Dunlap,  1  Johns.  Ch.  478. 

280  Davis   v.  Leopold,   87   N.   Y.   620.     See   comment   on   this   case  in 
134  N.  Y.   525. 

2-1  Woods  v.  Van  Brunt,  6  App.  Div.  220,  39  N.  Y.  Supp.  896. 
282  Weiser  v.  Kling,  38  App.  Div.  266,  57  N.  Y.  Supp.  48. 
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clition,  be  compelled  to  account  for  the  rents  and  profits  of  the 
real  estate,  accruing  from  the  time  he  took  possession  up  to  the 
time  of  judgment.-83  But  rents  received  prior  to  the  com- 
mencement of  the  suit  cannot  be  recovered  nor  can  rents  re- 
ceived thereafter  where  the  necessary  expenses  of  taking  care 
of  the  property  are  in  excess  thereof.284  The  judgment  may 
allow  the  fraudulent  grantee,  where  he  is  made  to  account  for 
the  rents  and  profits  of  the  property  fraudulently  conveyed, 
sums  paid  by  him  for  taxes,  for  necessary  repairs,  and  as  in- 
terest on  valid  liens  on  the  property,  and  commissions  of  a 
necessary  agent,  but  not  sums  paid  for  insurance  premiums 
which  have  benefited  no  one.285  If  the  personal  property 
transferred  was  previously  pledged  in  good  faith  to  secure  a 
valid  debt,  to  a  stranger,  and  the  fraudulent  transferee  pays 
the  loan  for  which  the  property  was  pledged,  he  cannot  be 
held  for  the  entire  amount  received  on  the  sale  of  the  property, 
but  merely  for  the  amount  in  excess  of  the  amount  of  the 
loan.280  However,  in  such  a  case,  if  the  transferee  sold  the 
property  for  less  than  its  value,  the  judgment  should  be  for 
the  value  less  the  amount  paid  to  satisfy  the  loan.287  A  fraud- 
ulent transferee  will  not  be  allowed  for  expenses,  incurred  in 
preparing  the  property  for  market,  in  excess  of  the  value  of 
the  property  at  the  time  he  received  the  property.288 

If  the  fraudulent  grantee  has  transferred  the  property  to  a 
bona  fide  purchaser  for  value,  the  only  judgment  which  can 
be  rendered  is  to  compel  the  fraudulent  grantee  to  account 
for  the  proceeds  of  the  sale.289     Equity  will  apply  property 

283  Loos  v.  Wilkinson,  110  N.  Y.  195,  214. 

284  Collumb  v.  Read,  24  N.  Y.  505,  514. 
283  Loos  v.  Wilkinson,  113  N.  Y.  485. 

286,  287  Hamilton  Nat.  Bank  v.  Halsted,  134  N.  Y.  520. 

sss  Saugerties  Bank  v.  Mack,  35  App.  Div.  398,  54  N.  Y.  Supp.  950. 
In  this  case,  the  court  says:  "But  where  parties  become  fraudulently 
possessed  of  property  for  which  they  are  called  upon  to  account,  the 
court  will  not  be  astute  in  aiding  them  to  make  the  damages  for  which 
they  are  to  respond  as  slight  as  possible." 

280  Skillin  v.  Maibrunn,  75  App.  Div.  5S8,  78  N.  Y.  Supp.  436,  which 
held  that  such  relief  was  equitable  in  its  nature  and  that  the  plaintiff 
should  not  be  remitted  to  an  action  at  law. 
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received  in  exchange  for  it  in  satisfaction  of  the  creditors' 
claim- 

The  court,  on  finding  that  two  or  more  of  the  transfers  at- 
tacked by  judgment  creditors  are  fraudulent,  is  not  bound, 
as  a  matter  of  law,  to  set  aside  only  such  of  them  as  will  en- 
able the  plaintiffs  to  satisfy  their  claims  and  to  leave  the  oth- 
ers, equally  tainted  with  the  fraud,  undisturbed.291 

Money  judgment.     In  a  suit  to  set  aside  a  fraudulent 

conveyance,  a  pecuniary  judgment  may  be  rendered  for  in- 
stalments, under  an  agreement,  as  to  which  instalments,  com- 
ing due  after  the  commencement  of  the  suit,  a  judgment  has 
not  been  recovered.292 

Interlocutory  judgment.     Where  the  action  is  brought 

by  one  creditor  for  the  benefit  of  all,  or  where  several  credit- 
ors join  in  the  action,  an  interlocutory  judgment  may  be  en- 
tered appointing  a  receiver  and  directing  a  conveyance  to 
him.203  The  creditors  who  will  be  allowed  to  come  in  are  only 
those  who  stand  in  the  same  position  as  plaintiff  in  so  far  as 
the  exhaustion  of  the  remedy  at  law  is  concerned.294  A  referee 
is  usually  appointed  to  hear  the  claims  of  such  creditors. 
Claims  by  creditors  who  have  ratified  the  fraudulent  transfer 
cannot  be  allowed  nor  can  claims  founded  on  indebtedness  that 
arose  after  the  fraudulent  transfer.295  Where  a  creditor's  ac- 
tion is  brought  by  a  plaintiff  in  his  own  behalf,  and  in  behalf 
of  such  others  as  may  come  in  before  the'  final  decree,  and  con- 
tribute to  expenses;  and.,  after  the  usual  notice  for  that  pur- 
pose, other  creditors  appear  before  the  referee,  on  the  account- 
ing and  prove  their  debts,  and  except  to  the  referee's  report, 
such   other  creditors,  whether  deemed  actual  parties   or  not, 

290  Carver  v.  Barker,  73  Hun,  416,  26  N.  Y.  Supp.  919. 

29i  The  court  is  not  bound  to  consider  the  question  as  to  how  far 
the  effect  of  the  judgment  shall  be  limited  by  the  amount  of  the  plain- 
tiffs' claims,  but  has  the  power  to  set  them  all  aside.  Metcalf  v.  Moses, 
161  N.  Y.  587,  596. 

292  Carpenter  v.  Osborn,  102  N.  Y.  552,  562. 

293  See  Kaupe  v.  Bridge,  25  Super.  Ct.   (2  Rob.)   459. 

294  Claflin  v.  Gordon,  39  Hun,  7A. 

29.-,  Lore  v.  Dierkes,  51  Super.  Ct.  (19  J.  &  S.)   144. 
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without  an  order  of  court  declaring  them  such,  are  entitled  to 
notice  of  an  application  for  judgment  on  the  referee's  re- 
port.296 A  provision  in  the  judgment  that  any  judgment  cred- 
itor of  the  defendant  may  come  in  and  have  the  benefit  of 
the  decree  upon  notice  of  the  application  should  require  such 
notice  to  be  given  to  defendant's,  as  well  as  plaintiff's,  attor- 
ney.297 

§  2493.     Time  of  rendition. 

Judgment  need  not  be  rendered  within  sixty  days  from  the 
time  of  the  issuance  of  the  execution.298 

§  2494.     Reaching  interest  in  land  contract. 

The  final  judgment  in  the  action  must  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him,  either  by  selling  the  inter- 
est, or  by  transferring  it  to  the  judgment  creditor,  in  such  a 
manner  and  upon  such  terms  as  the  court  deems  most  con- 
ducive to  the  interests  of  the  parties.  Where  the  person, 
bound  to  perform  the  contract  to  the  judgment  debtor,  is  a  de- 
fendant in  the  action,  the  final  judgment  may  direct  a  specific 
performance  of  the  contract  to  the  judgment  creditor,  or, 
where  the  interest  in  the  contract  is  directed  to  be  sold,  to  the 
purchaser.299  The  value  of  the  interest  of  the  judgment  debtor 
holding  the  contract  must  be  ascertained,  under  the  direction 
of  the  court,  and  so  much  thereof  as  is  necessary  must  be  ap- 
plied to  the  payment  of  the  sum  due  to  the  plaintiff,  and  the 
residue,  if  any,  to  the  benefit  of  the  judgment  debtor.300 

296  Anon.,  18  Abb.  Pr.  87. 

297  Roe  v.  Hume,  72  Hun,  1,  25  N.  Y.  Supp.  576.  • 

298  Home  Bank  v.  J.  B.  Brewster  &  Co.,  15  App.  Div.  338,  44  N.  Y. 
Supp.  54;  followed  in  Schwartzschild  &  Sulzberger  Co.  v.  Mathews,  39 
App.  Div.  477,  57  N.  Y.  Supp.  338. 

299  Code  Civ.  Proc.  §  1874. 
soo  Code  Civ.  Proc.  §  1875. 
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§  2495.     Conformity  to  relief  prayed  for. 

Relief  other  than  that  prayed  for  may  be  granted,301  pro- 
vided such  relief  is  consistent  with  the  theory  of  the  com- 
plaint.302 But  judgment  creditors,  suing  for  equitable  relief, 
cannot  have,  in  addition  to  a  decree  that  the  sheriff  pay  their 
claim  out  of  funds  in  his  hands,  a  personal  judgment  against 
the  debtor,  enforceable  by  execution  against  him,  beyond  the 
costs  of  the  action,  since  they  have  a  judgment  for  that  al- 
ready.303 

§  2496.     Construction. 

A  general  direction  for  an  accounting,  contained  in  a  judg- 
ment in  a  creditor's  suit,  is  to  be  construed  by  the  situation 
in  which  it  was  made;  and  if  the  suit  be  by  specified  creditors, 
for  their  own  benefit  only,  and  not  on  behalf  of  others  also, 
the  accounting  should  proceed  no  further  than  to  ascertain  and 
reach  enough  to  pay  plaintiff's  claims.304 

soi  Webb  v.  Staves,  1  App.  Div.  145,  37  N.  Y.  Supp.  414;  Zeiser  v. 
Cohn,  44  Misc.  462,  90  N.  Y.  Supp.  66;  Durand  v.  Hankerson,  39  N.  Y. 
287.  The  plaintiff  is  not  restricted  to  the  particular  relief  asked  for 
in  the  complaint,  but  is  entitled  to  relief  as  the  facts  proven  war- 
rant; and  if  it  turns  out  that  the  particular  relief  asked  for  cannot  be 
granted,  but  that  other  and  different  relief,  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue,  is  proper,  the 
court  is  bound  to  grant  this  relief  and  not  turn  the  plaintiff  out  of 
court.  For  instance,  where  the  property  sought  to  be  recovered  and 
applied  to  the  plaintiff's  claim  could  not  be  reached  because  incapable 
of  identification,  the  court  should  render  a  judgment  to  the  extent  of 
the  value  of  the  property  received  against  the  defendant  so  receiving 
it.  Campbell  Printing  Press  &  Mfg.  Co.  v.  Damon,  48  Hun.  509,  1  N. 
Y.  Supp.  185.  In  what  cases  a  creditor  who  has  filed  a  bill  in  behalf 
of  creditors  generally,  and  obtained  a  decree,  may  be  permitted  to 
prove  under  it  a  claim  not  set  up  in  the  bill.  Morris  v.  Mowatt,  4 
Paige,  142. 

302  Genet  v.  Beekman,  26  N.  Y.  35. 

303  Claflin  v.  Maguire,  45  Super.  Ct.  (13  J.  &  S.)  521;  Sage  v.  Mosher, 
28  Barb.  287;  Kelly  v.  Downing,  42  N.  Y.  71. 

304  Heywood  v.  Kingman,  29  Abb.  N.  C.  75. 
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§  2497.     Vacation. 

A  motion  to  vacate  a  judgment  in  a  judgment  creditor's  ac- 
tion setting  aside  a  fraudulent  conveyance  by  the  debtors  will 
not  be  granted  upon  the  sole  ground  that  while  the  action  to 
obtain  it  was  pending  he  issued  an  execution  on  the  original 
judgment,  had  the  same  property  sold  at  sheriff's  sale,  and 
bid  it  in  himself  for  the  full  amount  of  the  execution.305 

ART.   III.     ACTIONS    AGAINST    INSOLVENT    ESTATES. 

§  2498.     Statutes. 

In  1858  a  statute  was  passed  which  authorized  a  new  class 
of  actions,  analogous  in  many  respects  to  creditors'  bills,  to 
be  brought  for  the  benefit  of  all  the  creditors  alike,  by  the  as- 
signee or  other  representative  of  an  insolvent  estate,  to  set 
aside  fraudulent  transfers  by  the  debtor.  Prior  to  1858,  an 
assignee  had  no  more  right  to  recover  back  property  which 
his  assignor  had  fraudulently  conveyed  than  the  assignor 
would  have  had.306  Under  this  statute,  the  creditor  could  not 
sue307 — the  representative  had  greater  power  than  the  cred- 
itor.308 In  1889,  however,  an 'amendment  was  added  permit- 
ting a  "creditor"  of  a  "deceased"  insolvent  debtor,  to  sue  to 
set  aside  any  fraudulent  transfer,  without  having  first  ob- 
tained a  judgment  on  his  claim.  The  statute  is  now  embraced 
in  section  seven  of  the  Personal  Property  Law  and  section  two 
hundred  and  thirty-two  of  the  Keal  Property  Law.  Section 
seven  of  the  Personal  Property  Law  provides  as  follows : 

"Any  executor,  administrator,309  receiver,310  assignee,311  or 

305  Erickson  v.  Quinn,  50  N.  Y.  697. 

3og  Tradesmen's  Nat.  Bank  v.  Young,  15  App.  Div.  109,  114,  44  N.  Y. 
Supp.  297. 

sot  Spring  v.  Short,  90  N.  Y.  538;  Crouse  v.  Frothingkam,  97  N.  Y. 
105. 

308  Reynolds  v.  Ellis,  103  N.  Y.  115,  123. 

309  Public  administrator  is  included.     Leven  v.  Russell,  42  N.  Y.  251. 
3io  Receiver  pendente  lite  (Ogden  v.  Arnot,  29  Hun,  146)   or  receiver 

in  supplementary  proceedings  (Pettibone  v.  Drakeford,  37  Hun,  628)  is 
not  included.     See,  also  Ward  v.  Petrie,  157  N.  Y.  301,  310. 

3ii  Includes  general  assignee.  Southard  v.  Benner,  72  N.  Y.  424; 
Niagara  County  Nat.  Bank  v.  Lord,  33  Hun,  560. 
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trustee,  may,  for  the  benefit  of  creditors  or  others  interested 
in  personal  property  held  in  trust,  disaffirm,  treat  as  void,  and 
resist  any  act  done,  transfer,  or  agreements  made,  in  fraud  of 
the  rights   of  any   creditor,   including   himself,   interested   in 
such  estate,  or  property,  and  a  person  who  fraudulently  re- 
ceives, takes,  or  in  any  manner  interferes  with,  the  personal 
property  of  a  deceased  person,  or  an  insolvent   corporation, 
association,  partnership,  or  individual,  is  liable  to  such  execu- 
tor,  administrator,  receiver,   or  trustee  for  the  same  or  the 
value  thereof,  and  for  all  damages,  caused  by  such  act,  to  the 
trust   estate.312     A   creditor   of   a   deceased    insolvent   debtor, 
having  a  claim  against  the  estate  of  such  debtor  exceeding  in 
amount  the  sum  of  one  hundred  dollars,  may,  without  obtain- 
ing a  judgment  on  such  claim,  in  like  manner,  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate,  disaf- 
firm, treat  as  void,  and  resist  acts  done,  or  conveyances,  trans- 
fers, and  agreements  made,  in  fraud  of  creditors  or  maintain 
an  action  to  set  aside  such  act,  conveyance,  transfer  or  agree- 
ment.    Such  claim,  if  disputed,  may  be  established  upon  the 
trial  of  such  action.     The  judgment  may  provide  for  the  sale 
of  the  property  involved,  when  a  conveyance  or  transfer  of 
the  same  is  set  aside,  and  that  the  proceeds  thereof  be  brought 
into  court  or  paid  into  the  proper  surrogate's  court  to  be  ad- 
ministered according  to  law." 

Section  232  of  the  Real  Property  Law  makes  a  like  provi- 
sion, in  nearly  identical  language,  as  to  real  property. 

:<  2499.     Conditions  precedent. 

A  representative  named  in  the  statute  may  bring  the  action 
without  obtaining  a  judgment  and  notwithstanding  that  a  part 
or  all  of  the  creditors  are  simple  contract  creditors.  Such 
actions  require  no  lien  hut  are  maintainable  by  force  of  the 
statute.'13     So  a   creditor  of  a  "deceased"   insolvent    debtor 

312  Statute  does  not  authorize  an  action  to  hold  liable  not  only  the 
transferee  but  also  the  transferrer.  Ward  v.  Petrie,  157  N.  Y.  301, 
310. 

313  Spelman  v.  Freedman,  130  N.  Y.  421.  427. 
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need  not  be  a  judgment  creditor,314  though  the  fact  that  a  cred- 
itor has  obtained  a  judgment  does  not  bar  an  action  by  him.315 
The  remedy  given  by  the  amendment  of  the  statute  is  not  a  new- 
one  but  is  the  extension  of  an  old  and  familiar  remedy  by  re- 
lieving the  creditor  of  the  necessity  of  recovering  judgment 
and  issuing  execution.  The  statute  does  not  create  a  new 
cause  of  action  but  merely  changes  a  rule  of  evidence  by  al- 
lowing the  creditor  to  establish  his  debt  by  oral  testimony  in- 
stead of  by  the  record  of  a  judgment.316 

§  2500.     Necessity  that  fraud  exist. 

The  right  given  to  invalidate  a  transfer  of  property  extends 
only  to  defects  based  on  fraud  or  fraudulent  intent.  In  other 
words,  a  conveyance  invalid  because  of  other  reasons  than 
fraud  cannot  be  set  aside  in  an  action  based  on  either  of  these 
statutes.317 

§  2501.     Who  may  sue. 

Any  of  the  representatives  named  in  the  statute  may  sue 
"for  the  benefit  of  creditors  or  others  interested."  And  if  the 
representative  is  one  other  than  an  executor  or  administrator, 
it  seems  that  the  primary  right  to  sue  rests  in  the  representa- 
tive.318 If,  however,  the  proper  representative,  on  demand, 
neglects  or  refuses  to  sue,  the  creditor  may  sue  alone  or  in  be- 
half of  himself  and  other  creditors,  making  the  representative 
a  party  defendant.310 

314  Cooke  v.  Chase,  85  Hun,  616,  37  N.  Y.  Supp.  124. 

3i5  Roselle  v.  Klein,  42  App.  Div.  316,  59  N.  Y.  Supp.  94. 

sic  National  Shoe  &  Leather  Bank  v.  Baker,  148  N.  Y.  581,  584. 

siTCrisfield  v.  Bogardus,  18  Abb.  N.  C.  334,  which  held  that  assignee 
could  not  take  advantage  of  the  failure  to  file  a  mortgage.  See,  also, 
NiJl  v.  Phelps,  20  Misc.  488,  46  N.  Y.  Supp.  662. 

sis  Swift  v.  Hart,  35  Hun,  128;  Spring  v.  Short,  90  N.  Y.  538;  Crouse 
v.  Prothingham,  97  N.  Y.  105;  Dorthy  v.  Servis,  46  Hun,  628.  That  as- 
signee for  benefit  of  creditors  has  primary  right  to  sue  applies  only 
where  the  assignment  is  valid.     Loos  v.  Wilkinson,  110   N.   Y.   195. 

sioSpelman  v.  Freedman,  130  N.  Y.  421,  427;  Prentiss  v.  Bowden,  145 
N.  Y.  342.     But  the  mere  fact  that  the  representative  cannot  sue  does 


5    2503  JUDGMENT   CREDITOR'S    ACTION.  3435 

Art.  III.     Actions  Against   Insolvent  Estates. 


It  will  be  noticed  that  the  creditor  authorized  by  the  stat- 
ute to  sue  is  the  creditor  of  a  "deceased"  insolvent  debtor. 
Such  a  creditor  has  a  primary  right  to  sue  so  that  the  repre- 
sentative need  not  be  requested  to  bring  the  action  and  refuse, 
as  a  condition  precedent  to  the  right  of  the  creditor  to  sue.320 
The  creditor's  action,  in  such  a  case,  must  be  brought  for  the 
benefit  of  all  the  creditors  interested.321  Section  786  of  the 
Code,  as  to  publication  of  notice  to  the  other  creditors  to  pre- 
sent their  claims,  applies,  and  unless  it  is  complied  with  or 
some  sufficient  notice  is  given  or  the  other  persons  are  in 
some  way  given  their  day  in  court,  such  a  proceeding  does  not 
conclude  them.:;22 


<  2502.     Defendants. 

In  an  action  by  a  representative  to  set  aside  a  fraudulent 
assignment  for  the  benefit  of  creditors,  the  creditors  are  proper 
but  not  necessary  parties. 

§  2503.     Pleading. 

A  complaint  in  an  action  by  a  "creditor"  is  sufficient  which 
alleges  the  death  of  the  insolvent,  the  existence  of  a  claim  for 
more  than  one  hundred  dollars  against  him  in  favor  of  plain- 
tiff, a  conveyance  by  said  debtor  of  all  his  property  for  no 
consideration  and  with  intent  to  defraud  his  creditors,  and 
that  he  left  no  other  property  with  which  to  pay  his  cred- 
itors.-4    If  the  action  is  brought  by  a   creditor  ;it  large  of  a 

not,  of  itself,  authorize  an  action  by  a  creditor.     Sullivan  v.  Miller,  40 
Hun,  516. 

--"National  Bank  of  the  Republic  v.  Thurber,  39  Misc.  13.  17.  See. 
also,  Montgomery  v.   Boyd,  78  App.  Div.   G4.  70,   79  N.  Y.  Supp.  879. 

321  Matter  of  Thoesen,  62  App.  Div.  S7,  70  N.  Y.  Supp.  924;  Louis  v. 
Belgard,  43  State  Rep.  766.  17  N.  Y.  Supp.  S82. 

322  Matter  of  Thoesen,  62  App.  Div.  87,  96,  70  N.  Y.  Supp.  924.  Con- 
struction of  Code  Civ.  Proc.  §  786,  see  vol.  1,  p.  652. 

323  Genesee  County  Bank  v.  Bank  of  Batavia,  43  Hun,  295. 

524  Rosselle  v.  Klein,  42  App.  Div.  316,  59  N.  Y.  Supp.  94.  That  gen- 
eral allegation  as  to  insolvency  is  not  a  conclusion  of  law,  see  Camp- 
bell v.  Heiland,  55  App.  Div.  95,  66  N.  Y.  Supp.  1116. 
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deceased  insolvent  debtor,  it  must  appear  from  the  face  of  the 
complaint,  and  not  from  the  title  of  the  action  merely,  that  it 
is  so  prosecuted.323 

§  2504.     Judgment. 

The  judgment  entered  in  an  action  by  a  creditor  should  not 
direct  payment  to  the  plaintiff  of  the  entire  amount  of  his  debt. 
in  the  absence  of  proof  that  he  is  the  only  creditor  of  the  de- 
ceased, but  should  provide  for  a  pro  rata  distribution  among 
all  the  creditors.326 

§  2505.     Bringing  of  action  by  creditor  as  election  of  remedies. 

The  commencement  of  an  action  to  set  aside  an  assignment 
on  the  ground  of  fraud  does  not  constitute  an  election  to  take 
in  hostility  to  the  assignment  within  the  doctrine  of  election 
of  remedies,  and  hence  a  creditor  may  take  under  the  assign- 
ment notwithstanding  his  attack  on  it.327 

325  Louis  v.  Belgard,  43  State  Rep.  766,  17  N.  Y.  Supp.  882;  followed 
in  Matter  of  Thoesen,  62  App.  Div.  87,  95,  70  N.  Y.  Supp.  924. 

326  Campbell  v.  Heiland,  55  App.  Div.  95,  66  N.  Y.  Supp.  1116.  See, 
also,  Everingham  v.  Vanderbilt,  51  How.  Pr.  177. 

32T  Matter  of  Garver,  176  N.  Y.  386,  394. 
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§  2506.     Nature  and  history  of  writ. 

According  to  Sir  William  Blackstone,  sequestrations  were 
first  introduced  in  the  reign  of  Queen  Elizabeth,  "before  which 
the  court  found  some  difficulty  in  enforcing  its  process  and 
decrees."  After  an  order  for  a  sequestration  issued,  the  bill 
of  the  plaintiff  was  taken  pro  confesso  and  a  decree  made  ac- 
cordingly, so  that  the  sequestration  seems  to  have  been  intend- 
ed only  to  enforce  the  performance  of  the  decree.1  Sequestra- 
tion, in  chancery  practice,  was  a  remedy  by  writ  for  the  tak- 
ing of  property,  and  the  rents  and  profits  thereof,  either  to  en- 
force a  decree,  or  to  preserve  the  subject-matter  of  the  suit.2 
It  is  also  defined  as  a  writ  or  commission  issuing  out  of,  and 
under  the  seal  of,  the  court,  directed  to  the  sheriff  or  to  cer- 
tain persons  of  the  complainant's  own  nomination  as  a  referee 
or  receiver,  empowering  him  or  them  to  enter  on  and  sequester 
the  real  and  personal  estate  and  effects  of  the  defendant  or 
some  particular  part  thereof,  and  to  take,  receive,  and  se- 
quester the  rents,  issues,  and  profits  thereof,  and  to  keep  the 
same  in  their  hands,  or  pay  the  same  in  such  manner  and  to 
such  persons  as  the  court  shall,  in  its  discretion,  appoint,  un- 
til the  defendant  shall  have  performed  the  act  ordered  and  en- 
joined by  the  court.3  The  person  to  whom  the  sequestration 
Avas  made,  was  sometimes  called  the  sequestrator. 

i  3  BI.,  Comm.  444. 
zCyc  Law  Diet.  840. 
3  1  Barb.  Ch.  Pr.  68. 
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§  2507.     Present  use. 

The  remedy  is  now  practically  superseded  by  receivership 
proceedings  and  kindred  remedies,  though  so  called  seques- 
tration is  allowed  by  statute  in  certain  instances  in  corporation 
and  matrimonial  actions.  Thus,  sequestration  of  the  property 
of  the  husband  is  allowable  to  enforce  payment  of  alimony,4 
and  where  an  execution  against  a  corporation  has  been  re- 
turned unsatisfied,  the  judgment  creditor  may  maintain  an 
action  to  procure  a  judgment  sequestrating  the  property  of 
the  corporation,  and  providing  for  a  distribution  thereof.5  So 
also  where  a  corporation  is  fined,  and  an  execution  against  it  is 
returned  unsatisfied,  an  action  may  be  brought  in  the  name  of 
the  people  to  sequester  the  property  of  the  corporation.6  Like 
proceedings  are  permissible  to  enforce  the  payment  of  taxes 
by  a  corporation.7  These  matters  will  be  fully  considered  in 
subsequent  chapters. 

4  Code  Civ.  Proc.  §  1772. 

s  Code  Civ.  Proc.  §  1784  et  seq. 

c  Code  Cr.  Proc.  §  682. 

t  Laws  1896,  c.  9U8,  §  263. 
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general  rules,  vol.  2,  2060-2104. 

additional  allowance  of  costs  where  action  abates,  3007. 
stipulation   that  action  shall  not  abate  as  condition  of  awarding 
new  trial,  2714. 
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ADDITIONAL  ALLOWANCES, 

I.  As  a  Matter  of  Right. 

persons  entitled,  2994. 

matters  considered  in  exercising  discretion,  2998. 

basis  of  computation,  2995. 

amount,  2996. 

procedure  to  obtain,  2996. 

II.  As  a  Matter  of  Discretion. 

right  to  costs  as  condition  precedent,  2997. 

stipulation  as  affecting,  2999. 
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2999. 
payment  out  of  fund,  3000. 
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ADDITIONAL  ALLOWANCES— Cont'd. 

persons  entitled  and  persons  liable,  3000. 

guardian  ad  litem,  3001. 
number  of  allowances,  3001. 
actions  and  proceedings  in  which  allowed,  3002. 
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special  proceedings,  3005. 
allowance  where  no  trial  has  been  had,  3005. 
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on  dismissal  for  plaintiff's  failure  to  appear,  3007. 
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ADJOURNMENT    (see  "Postponement"). 

ADMINISTRATORS   (see  "Executors  and  Administrators"). 
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of  juror  as  admissible  to  impeach  verdict,  2734. 

ground  for  new  trial,  2708. 

of  service  of  notice  of  motion  for  new  trial  as  waiver,  2730. 

matters  admitted,  by  allowing  judgment  by  default,  2860. 

ADVERSE  POSSESSION, 

title  by,  as  subject  to  execution  sale,  3138. 
title  by,  as  sufficient,  on  judicial  sale,  3234. 

AFFIDAVITS  (see,  also,  "Oaths"), 

general  rules,  vol.  1,  534  et  seq. 
motion  for  reference,  2574. 
motion  to  open  default  judgment,  2873. 

motion  for  warrant  of  arrest  in  supplementary  proceedings,  3308. 
motion  at  special  term  for  new  trial,  2731. 
motion  to  set  aside  judicial  sale,  3231. 

motion  to  appoint  receiver  in  supplementary  proceedings,  3347. 
motion  for  leave  to  issue  execution,  3070,  3077. 
motion  for  additional  allowance,  3024. 

order  permitting  third  person  to  pay  sheriff,  in  supplementary  pro- 
ceedings, 3326. 
supplementary  proceedings,  3279  et  seq. 
of  jurors  on  motion  for  new  trial,  2734. 
to  redeem  from  execution  sale,  3175,  3179. 

to  reach,  by  execution,  wages,  income  from  trust  funds,  etc.,  3110. 
claim  to  personal  property  levied  on,  3123. 
of  disbursements,  3028. 
for  retaxation  of  costs,  3037. 
inclusion  in  case,  2669. 
as  substitute  for  certificate  to  case,  2678. 

AFFIDAVIT  OF  MERITS. 

general  rules,  vol.  1,  560. 

on  motion  to  open  default  judgment,  2874. 

AGENTS   (see,  also,  "Partnership"), 
liability  of  principal  for  costs,  2945. 
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AGREEMENTS  (see,  also,  "Stipulations,"  "Consent"), 

to  set  aside  satisfaction  of  judgment,  2841. 

as  affecting  right  of  others  to  redeem  from  execution  sale,  3162. 

ALIAS  EXECUTION, 

what  is,  3087. 

ALIMONY, 

enforcement  of  payment  by  execution,  3060,  3061. 

AMENDMENTS, 

general  rules,  vol.  1,  704. 

general  rules  as  to  amendment  of  pleadings,  vol.  1,  1020. 
power  of  referee,  2596. 
order  of  reference,  2580. 

of  complaint  as  affecting  order  of  reference,  2581. 
report  of  referee,  2624,  2646. 
case  in  appellate  court,  2682. 

certificate  of  sale  of  realty  under  execution,  3147. 
docket  of  judgment,  2800. 
execution,  3091,  3188. 
judgment,  see  "Judgment." 
judgment  as  postponing  lien,  2808,  2814. 
judgment  roll,  nunc  pro  tunc,  2790. 
pleadings  after  award  of  new  trial,  2746. 
return  of  execution,  3185. 
sheriff's  deed,  3159. 
statement  confessing  judgment,  28S6. 
proposing  amendments  to  case,  2659. 

allowance  of  amendments  to  case  by  failure  to  notice  for  settle- 
ment, 2674. 
settlement  of  proposed  amendments  to  case,  2670. 
amount  of  costs  for  making  and  serving  amendments  to  case,  2971. 

AMOUNT, 

statement  in  execution,  3094. 
statement  in  judgment,  2757. 
statement,  in  docket  book,  of  judgment,  2792. 
to  redeem  from  execution  sale,  3168. 
reducing  by  amendment  of  judgment,  2811. 

judgment  on  which  supplementary  proceedings  may  be  based,  3273. 
affidavit  as  to  amount  due  on  judgment,  on  seeking  to  redeem  from 
execution  sale,  3177. 
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ANNUITY, 

reached  by  creditor's  suit,  3402,  3405. 

basis  of  computing  additional  allowance  of  costs,  in  action  to  re- 
cover, 3011. 

ANOTHER  ACTION   PENDING, 

general  rules,  see  vol.  1,  pp.  45-52. 

ANSWER  (see,  also,  "Counterclaims"), 

general  rules  as  to,  vol.  1,  934  et  seq. 

relief  granted  where  there  is  no,  2763. 

service  on  co-defendant,  2761. 

judgment  by  default  where  not  served  in  time,  2848. 

taking  default  judgment,  where  insufficient,  2S47. 

costs  where  defendants  answer  separately,  2940. 

in  creditor's  suit,  see  "Creditor's  Suit." 

APPEAL    (see,  also,   "Reversal,"  "Appellate   Division,"   "Court   of  Ap- 
peals"), 

orders  in  supplementary  proceedings,  3267. 

order  to  pay  bid  at  judicial  sale,  3241. 

order  adjudging  a  person  in  contempt  in  supplementary  proceed- 
ings, 3340. 

order  appointing  a  receiver  in  supplementary  proceedings,  3356. 

order  for  additional  allowance  of  costs,  3025. 

order  denying  motion  to  resettle  case,  2682. 

order  for  new  trial  of  feigned  issues,  2739. 

order  directing  reference  or  writ  of  inquiry,  on  assessment  of  dam- 
ages on  default,  2861. 

order  of  reference,  2582. 

review  of  referee's  report,  2649. 

order  for  new  trial,  2745. 

motion  to  amend  judgment  as  remedy,  2809,  2810. 

entry  of  order  denying  new  trial  as  condition  to  review,  2740. 

necessity  of  case  to  perfect,  2654. 

new  case  after  motion  for  a  new  trial,  2653. 

resettlement  of  case  after  decision  on  appeal,  2681. 

undertaking  to  discharge  levy  under  execution,  3120. 

pendency  as  precluding  set-off  of  motion  costs  against  judgment, 
3044. 

from  order  granting  new  trial  as  precluding  motion  to  vacate  it, 
2741. 

as  waiver  of  right  to  object  to  costs,  2905. 
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APPEAL— Cont'd. 


enforcement  of  liability  of  third  person  for  costs  while  appeal  is 
pending,  2948. 

as  waiver  of  motion  to  vacate  judgment,  2829. 

from  judgment,  as  defense  to  creditor's  suit  based  thereon,  3396. 

as  affecting  time  in  which  judgment  is  a  lien,  1802. 

as  bar  to  issuance  of  execution,  3081. 

suspending  lien  of  judgment  on  appeal,  2803. 

restoration  of  suspended  lien  of  judgment,  on  affirmance  or  dis- 
missal, 2805. 

review  of  order  denying  new  trial  where  grounds  of  order  not 
stated,  2719. 

requests  to  find,  2614. 

as  enlarging  scope  of  review,  2610. 

motion  for  new  trial  as  enlarging  scope  of  review,  2685. 

review,  on  appeal  from  judgment,  of  granting  or  refusing  of  cer- 
tificate for  costs,  2912. 

affirmance  as  barring  motion  for  new  trial,  2730. 

costs  as  interlocutory,  2901. 

liability  of  representative  for  costs,  2952. 

vacating  judgment  after  affirmance,  2824. 

amendment  of  errors  in  case  in  appellate  court,  2682. 

waiver  of  right  to,  as  condition  of  opening  default  judgment,  2876. 

APPEARANCE    (see,  also.  "Waiver"), 

general  rules,  vol.  1,  802  et  seq. 

demand  of  notice  as,  2862,  2863. 

what  constitutes,  3273. 

effect  of,  after  time  for  answering  has  expired,  2857. 

vacating  judgment  because  of  unauthorized,  2819. 

failure  to  appear  in  supplementary  proceedings,  as  a  contempt, 
3336. 

before  referee  in  supplementary  proceedings  as  a  waiver,  3319. 

as  waiver  of  objections  to  appointment  of  receiver  in  supplemen- 
tary proceedings,  3359. 

as  waiver  of  notice  of  application  to  appoint  receiver  in  supplemen- 
tary proceedings,  3348,  3349. 

APPELLATE  DIVISION, 

jurisdiction  and  powers  in  general,  vol.  1.  170  et  seq. 
hearing  of  exceptions  in  first  instance,  2721. 
judgment  after  hearing  at  appellate  division.  2779. 
right  to  hear  motion   for  additional  allowance,  3022. 
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APPELLATE  DIVISION— Cont'd. 

power  to  resettle  case,  2679,  2680. 
amount  of  costs  on  application  to,  2976. 

APPELLATE  TERM, 

hearing  of  exceptions  in  first  instance,  2722. 

APPLICATIONS  AT  FOOT  OF  DECREE, 
propriety,  2811. 

ARBITRATION  AND  AWARD, 

necessity  of  case  on  appeal,  2655. 

additional  allowance  of  costs  in  action  to  set  aside  award,  3011. 

ARREST   (see,  also,  "Execution  against  the  Person"), 

general  rules,  vol.  2,  1270-1381. 

amount  of  costs  for  procuring,  2964. 

under  body  execution,  3207. 

consent  to  release  from  as  barring  body  execution,  3201. 

warrant  of,  in  supplementary  proceedings,  3307. 

power  of  prisoner  to  confess  judgment,  2S81. 

ASSAULT  AND  BATTERY. 

costs  as  matter  of  right,  2914. 

ASSESSMENT, 

of  damages,  where  judgment  taken  by  default,  2863. 
of  damages  after  remittitur  from  court  of  appeals,  2867. 
payment  of  assessments  on  property,  on  judicial  sale,  3242. 

ASSIGNMENT, 

of  judgment,  see  "Judgment." 

action  to  set  aside  as  election  of  remedy,  3436. 

delivery  of  assigned  property  in  supplementary  proceedings,  3332. 

effect  of  vacation  of  judgment  after,  2831. 

filing  to  obtain  sheriff's  deed  on  execution  sale,  3158. 

assignor  and  assignee  as  necessary  defendants   in  creditor's  suit, 

3415. 
liability  of  assignee  for  costs  of  action,  2944. 
liability  of  assignor  for  costs,  2945. 
leave  to  assignee  to  sue  on  judgment.  2S42. 
notice  to  assignee  of  motion  to  vacate  judgment,  2827. 
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ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

as  divesting  execution  lien  on  personal  property.  3101. 
effect  on  supplementary  proceedings,   3328 
liability  of  assignee  for  costs,  2947,  2951. 

ASSOCIATIONS   (see  "Joint  Stock  Associations"). 

ATTACHMENT, 

general  rules,  vol.  2,  1381-1554. 

proof  of  levy  to  obtain  judgment  by  default.  2S59. 

ATTORNEYS. 

general  rules  as  to,  vol.  1,  239  et  seq. 

power  to  agree  to  increase  the  costs,  2903. 

power  to  institute  supplementary  proceedings,  325S. 

power  to  issue  execution,  3064. 

power  to  satisfy  judgment,  2S39. 

power  to  discharge  imprisoned  debtor.  3211. 

authority  to  stipulate  as  condition  of  opening  default  judgment, 
2STS. 

authority  to  consent  to  vacate  a  judgment.  2£ 

authority  to  direct  sheriff  as  to  enforcement  of  execution,  I 

reference  in  action  to  recover  for  services.  2564. 

reference  on  application  for  substitution.  2572. 

reference  on  petition  to  compel  payment  to  client.  2572. 

absence  as  ground  for  new  trial.  2713. 

absence,  ignorance,  etc.,  of,  as  ground  for  opening  default.  287 

name  of  in  docket  of  judgmeir.   2792 

vacating  judgment  because  of  unauthorized  appearand     2$ 

failure  to  put  in  evidence  as  ground  for  vacating  judgment.  282 

enforcement  of  orders  for  payment  of  money  by.  or  to.  by  execu- 
tion. 3061. 

who  may  be  employed  by  receiver  in  supplementary  proceedings, 
3374. 

misconduct  as  ground  for  new  trial.  2699. 

review  of  remarks  before  jury  as  dependent  on  inclusion  of  re- 
marks in  case,  2668. 

entry  of  judgment  after  disbarment.  2783. 

liability  for  costs.  2948,  2959. 

notice  to,  of  motion  to  vacate  judgment.   2S27. 

witness  fees  as  disbursements,  29 

AWARD  (see  "Arbitration  and  Award"). 
N.  Y.  Prac— . "  I 
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B. 

BAIL, 

general  rules,  vol.  2,  1353-1372. 

BAILMENT, 

custody  of  officer  of  goods  seized  on  execution,  3118. 

BANKRUPTCY  (see,  also,  "Insolvency"), 

discharge  of  judgment  against  bankrupt,  2834. 

discharge  as  ground  for  opening  default  judgment,  2870. 

discharge  as  ground  for  staying  proceedings  on  execution,  3191. 

discharge  in  as  precluding  supplementary  proceedings,  3272. 

adjudication  as  staying  time  within  which  to  institute  supplemen- 
tary proceedings,  3260. 

power  of  trustee  to  reach  surplus  income  of  trust,  3403. 

lien  created  by  creditor's  suit  where  judgment  docketed  before 
bankruptcy  proceedings,  3417,  3420. 

liability  of  assignee  for  costs,  2947,  2950. 

execution  on  judgment  against,  3065. 

BILL  OF  EXCEPTIONS  (see  "Case"). 

BILL   OF  INTERPLEADER    (see  "Interpleader"). 

BILL  OF  PARTICULARS, 

general  rules,  vol.  1,  861  et  seq. 

recovery  in  excess  of  amount  stated  in,  2766. 

inclusion  in  judgment  roll,  2789. 

BILLS  AND  NOTES    (see  "Negotiable  Instruments"). 

BOARD  OF  TRADE, 

seat  as  subject  to  supplementary  proceedings,  3261,  3365. 

BODY  EXECUTION   (see  "Execution  Against  the  Person"). 

BONA  FIDE  PURCHASERS, 

title  acquired  at  execution  sale,  3149. 

at  judicial  sale,  3219. 

title   as   against    that   of   receiver   in   supplementary    proceedings, 

3363. 
as  affected  by  prior  delivery  of  execution,  3102. 
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BONDS   (see,  also,  "Undertakings"), 

.general  rules  as  to,  vol.  1,  670  et  seq. 
judgment  against  part  of  defendants,  2760. 
of  receiver  in  supplementary  proceedings,  33-"^. 
for  payment  of  costs,  in  action  by  receiver  in  supplementary  pro- 
ceedings, 3373. 

BOOKS, 

failure  to   produce  in   supplementary   proceedings,  as   a  contempt, 
3336. 

BREACH  OF  PROMISE  TO  MARRY, 

body  execution,  3198. 
BROKERS  (see  "Board  of  Trade"). 

BURDEN  OF  PROOF, 

motion  for  reference,  2577. 

motion  to  open  default  judgment,  2875. 

c. 

CALENDAR  (see,  also,  "Notice  of  Trial"), 

general  rules,  vol.  2,  1659. 
term  fees,  2973. 

CANCELLATION, 

sheriff's  deed,  3159. 
return  of  execution,  3186. 
docket  of  judgment,  2837. 

CANCELLATION  OF  WRITTEN  INSTRUMENTS, 
basis  of  computing  extra  allowance,  2015. 

CAPTION, 

report  of  referee,  2616. 

CASE, 

nature  and  purpose,  2652. 

as  distinguished  from  bill  of  execeptions,  2652. 

necessity,  2653. 

on  moving  for  new  trial,  2655. 

to  perfect  an  appeal,  2654. 
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CASE— Cont'd. 

time  for  making  and  service,  2656. 

extension  of  time  to  serve  case,  2658. 

relief  from  default,  2659. 

effect  of  failure  to  serve  case,  2659. 
amendments,  2659. 

form,  2660. 

to  insert  evidence,  2660. 
contents,   2661. 

evidence,  2663. 

exceptions,  2667. 

judge's  charge,  2668. 

remarks  of  counsel,  2668. 

motion  and  ruling  thereon,  2661. 

affidavits,  2669. 

copy  of  account,  2669. 

judgment  roll,  2662. 
settlement,  2670. 

who  may  settle,  2671. 

powers  and  duties  of  judge  or  referee,  2671. 

effect  of  failure  to  notice  case  for  settlement  after  service  of 
amendments,  2674. 
signature  and  filing,  2675. 

opening  default  in,  2675. 
certification,  2676. 

certificate  that  case  contains  all  the  evidence,  2677. 

conclusiveness  of  certificate,  2678. 
resettlement,  2679. 

of  court's  own  motion,  2679. 

power  of  appellate  division,  2681. 

order  as  appealable,  2682. 
effect  as  stay,  2682. 

on  motion  at  special  term  for  new  trial,  2731. 
on   hearing  of  exceptions   in  first   instance   by  appellate   division, 
'   2725. 

as  part  of  judgment  roll,  2788. 
amendment  in  appellate  court,  2682. 
amount  of  costs  for  making  and  serving,  2971. 

CAUSE  OF  ACTION, 

general  rules,  vol.  1,  52  et  seq. 

reached  by  creditor's  suit,  3406. 

as  vesting  in  receiver  in  supplementary  proceedings,  3364,  3365. 
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CAUSE  OF  ACTION— Cont'd. 

want  of  as  ground  for  vacating  judgment,  2818. 

injury  to  property  in  custody  of  sheriff  under  execution,  3120. 

joinder,  see  "Joinder  of  Causes  of  Action." 

CAVEAT  EMPTOR, 

judicial  sales,  3237. 
execution  sales,  3132. 

CERTIFICATE   (see,  also,  "Acknowledgment"), 
for  costs,  3031. 
to  obtain  double  costs,  2993. 

to  obtain  costs  against  school  officer  or  supervisor,  2938. 
to  obtain  costs  against  executor  or  administrator,  2958. 
to  show  that  title  arose  on  the  trial,  to  obtain  costs,  2911. 
of  sale  of  real  property  on  execution,  3146. 
of  redemption  from  execution  sale,   3180. 
of  satisfaction  of  judgment  executed  by  creditor  redeeming  from 

execution  sale,  3170. 
certification  of  case,  2676. 
variance  between  sheriff's  deed  and  certificate  of  sale,  3159. 

CERTIORARI, 

double  costs,  2992. 

additional  allowance  of  costs  where  assessment  is  reviewed,  3002. 

CHANCERY  (see  "Equity"). 

CHANGE  OF  PLACE  OF  TRIAL, 

general  rules,  vol.  2,  1925-1965. 
costs  to  abide  the  event,  2938. 

CHARGE  TO  THE  JURY, 

general  rules,  vol.  2,  2308-2349. 

error  in  giving  or  refusing  as  ground  for  new  trial,  2692. 

new  trial  where  jury  disregard,  2698. 

necessity  for  including  in  case,  2668. 

CHATTELS   (see  "Personal  Property"), 
recovery  of,  see  "Replevin." 

CHATTEL  MORTGAGE, 

delivery    of    mortgaged    property,    in    supplementary    proceedings, 
3332. 
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CHATTEL  MORTGAGE— Cont'd. 

giving  of,  or  sale  under,  as  divesting  lien  of  execution,  3101. 

interest  of  mortgagor  or  mortgagee  as  leviable,  3113. 

rights  of  receiver  in   supplementary  proceedings  as  to  mortgaged 

property,  3370. 
creditor's  suit  to  set  aside,  3386. 

CHECK, 

payment  by,  3172. 

payment  of  bid  at  judicial  sale,  3242. 

CHOSES  IN  ACTION, 
leviable,  3107. 

CITIES  (see  "Municipal  Corporations"). 

CITY  COURT  OF  NEW  YORK, 

power  of  judge  to  entertain  supplementary  proceedings,  3269. 

CLAIM  AND  DELIVERY   (see  "Replevin"). 

CLERK  OF  COURT, 

duty  to  sign  judgment,  2758. 
duty  to  enter  judgment,  2781. 

signature  and  filing  of  judgment  as  constituting  entry,  27S1. 
cancelling  docket  of  judgment,  2840. 
entry  of  judgment  in  docket  book,  2791. 
power  to  assess  damages  where  judgment  by  default,  2851. 
filing  transcript  of  docket,  2793. 
taxation  of  fees,  3050. 

mistake  of,  as  ground  for  opening  default  judgment,  2870. 
payment  of  money  to,  to  redeem  from  execution  sale,  3175. 
power  to  issue  execution  as  exclusive,  3064. 
duty  to  tax  costs,  3026. 

collateral  attack  on  appointment  as  receiver  in  supplementary  pro- 
ceedings, 3359. 

CLOUD  ON  TITLE   (see  "Quieting  Title"). 

CODE   OF  CIVIL  PROCEDURE, 

sections  cited,  see  table  in  front  of  volume. 

COLLATERAL  ATTACK, 

supplementary  proceedings,  3269. 
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COLLATERAL  ATTACK— Cont'd. 

appointment  of  receiver  in  supplementary  proceedings,  3359. 
taxation  of  costs,  3039. 
judgment  by  confession,  2892. 
order  of  reference,  2582. 

COLLUSION   (see  "Fraud"). 

COMMISSIONER, 

fees  as  disbursements,  2985. 

COMPENSATION   (see,  also,  "Fees"), 

of  receiver  in  supplementary  proceedings,  3378. 
of  referee  who  sells  under  judgment,  3246. 

COMPLAINT,  i 

in  creditor's  suit,  see  "Creditor's  Suit." 

joinder  of  causes  of  action,  see  "Joinder  of  Causes  of  Action." 

in  action  on  judgment,  2843. 

vacating  judgment  to  allow  amendment  of,  2817. 

amendment  of  sum  demanded  to  support  verdict,  2766. 

new  trial  on  judge's  minutes  after  dismissal  of,  2718. 

COMPROMISE   (see  "Settlement"). 

CONCLUSIONS  OF  LAW, 

in  report  of  referee,  2619. 

admission  by  allowing  default  judgment,  2860. 

CONDEMNATION  PROCEEDINGS, 
additional  allowance  of  costs,  3005. 

CONDITIONAL  SALES, 

buyer's  interest  as  subject  to  execution,  3106. 

CONFESSION  OF  JUDGMENT, 

purposes  for  which  judgment  may  be  confessed,  2879. 
who  may  confess  judgment,  2880. 

married  women,  2880. 

trustee,  2880. 

public  officer,  2880. 

executors  and  administrators,  2880. 
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CONFESSION   OF   JUDGMENT— Cont'd. 

person  under  arrest,  2881. 

joint  debtors,  2881. 

insolvent  corporation,  2881. 
statement,  2881. 

signature,  2885. 

verification,  2885. 

amendment,  2886. 
entry  of  judgment,  2887. 

judgment  roll,  2888. 

docketing  and  enforcement,  2888. 

execution  where  judgment  is  not  all  due,  2889. 
vacating  the  judgment,  2890. 

who  may  move,  2822,  2890. 

grounds,  2890. 

time  for  motion,  2891. 

notice  of  motion,  2891. 

order,   2891. 
collateral  attack,  2892. 

right  of  judgment  creditor  to  redeem  from  execution  sale  on  an- 
other judgment,  3164. 
as  violation  of  injunction  in  creditor's  suit,  3422. 

CONFIRMATION, 

of  report  of  referee,  2638. 
time,    2640. 

CONFLICT  OF  LAWS, 

what  law  governs  as  to  costs,  2904. 

CONSENT, 

to  reference,  2553. 

to  issuance  of  execution  after  five  years,  3070. 

to  motion  for  new  trial  on  judge's  minutes  at  subsequent  term  of 
court,  2718. 

CONSOLIDATION  OF  ACTIONS, 
general  rules,  vol.  2,  1690-1702. 

CONSPIRACY, 

judgment  against  part  of  defendants,  2760. 

action  by  receiver  in  supplementary  proceedings,  3372. 
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CONTEMPT, 

in   supplementary   proceedings,   see  "Supplementary  Proceedings." 

power  of  referee  to  punish,  2599,  2607. 

reference  in  contempt  proceedings,  2572. 

violation  of  injunction  order  in  supplementary  proceedings,  3305. 

power  of  referee  in  supplementary  proceedings  to  punish,  3317. 

proceedings  to  collect  costs,  3041. 

what  judgments  may  be  enforced  by  contempt  proceedings,  3061. 

enforcement  of  order  to  pay  bid  at  judicial  sale,  3241. 

CONTINUANCE  (see,  also,  "Postponement"), 
supplementary  proceedings,  3270. 

CONTRACTS  (see,  also,  "Bonds,"  "Undertakings,"  "Agreements,"  "Stip- 
ulations," "Negotiable  Instruments"), 
recovery  ex  contractu  in  action  ex  delicto,  2765. 
creditor's  suit  as  based  on  contract,  3388. 

CONTRIBUTION, 

between  execution  debtors,  3155. 

CONVERSION    (see,  also,  "Trover"), 

liability  of  receiver  in  supplementary  proceedings,  3369. 

CONVICTS, 

time  to  move  to  vacate  judgment,  2826. 

COPY  OF  ACCOUNT, 

inclusion  in  case,  2669. 

CORONER, 

execution  directed  to,  3091. 

CORPORATIONS  (see,  also,  "Foreign  Corporations"), 
creditors'  suits  against,  3387. 
supplementary  proceedings  against,  3259. 
collection  of  costs  against,  3043. 
default  judgment  in  action  against,  2849. 
confession  of  judgment  by,  where  insolvent,  2881. 
how  examined  in  supplementary  proceedings,  3320. 
shares  of  stock  as  leviable,  3108. 
stockholders  as  necessary  defendants  in  creditor's  suit,  3416 
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COSTS   (see,  also,  "Fees,"  "Security  for  Costs,"  "Poor  Persons,"  "Dis- 
bursements," "Increased  Costs,"  "Additional  Allowances"), 

in  supplementary  proceedings,  see  "Supplementary  Proceedings." 

definition,  nature,  and  purpose,  2900. 

as  distinguished  from  fees  and  from  disbursements,  2900. 

final  and  interlocutory  costs,  2901. 

right  to  costs  as  dependent  on  statute,  2901. 

power  of  court  or  referee  to  award,  2902. 

where  court  is  without  jurisdiction,  2903. 

stipulations  as  to  costs,  2903. 
power  and  duty  of  referee  to  award,  2598,  2607. 
report  of  referee  must  award  or  deny,  2616. 
of  motion  for  reference,  to  abide  the  event,  2580. 
what  law  governs,  2904. 

statutes  in   force  at  termination  of  controversy,  2904. 
prolonging  litigation  to  determine  right  to  costs,  2904. 

in  equity,  2904. 
ownership,  2905. 
waiver  of  right  to  costs,  2905. 

refusal  to  accept,  2905. 
waiver  of  objections,   2905. 

failure  to  object,  2905. 

service  of  offer  to  allow  judgment,  2905. 

taking  of  an  appeal,  2905. 
allowance  to  receiver  in  special  proceedings,  in  action  by,  3373. 
of  resale,  payment  by  defaulting  bidder  at  judicial  sale,  3241. 
payment  as  condition  of  setting  aside  judicial  sale,  3232. 
payment  as  condition  of  allowing  amendment  of  judgment,  2813. 
payment  of  as  condition  to  awarding  new  trial,  2742. 
payment  of  as  condition  of  opening  default  judgment,  2875. 
amendment  of  judgment  as  to,  2810. 
granting  new  trial  to  recover,  2688. 

including  items  and  affidavits  as  to,  in  judgment  roll,  2788. 
separate  judgment  for,  2755. 

I.  Recovery  as  a  Matter  of  Right, 

actions  involving  title  to  real  property,  2907. 
action  "triable  by  a  jury,"  2907. 
what  is  real  property,  2907. 
when  claim  arises  "on  the  pleadings,"  2908. 
when  claim  arises  on  the  trial,  2908. 
what  is  meant  by  "title,"  2908. 
title  vs.  possession,  2909. 

existence  of  easement  as  involving  title,  2909. 
defense  of  license  as  involving  title,  2909. 
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admission  of  title  at  trial,  2910. 

certificate  that  question  of  title  arose  on  the  trial,  2911. 

partition,  2910. 

action  for  dower,  2910. 

creditor's  suit,  2910. 

action  to  abate  nuisance,  2910. 

ejectment,  2910. 

action  for  breach  of  covenant  for  quiet  enjoyment,  2910 

trespass,  2911. 
action  to  recover  a  chattel,  2912. 

action   of  which   a  justice  of  the   peace  has  not  jurisdiction, 
2914. 

action  where  people  of  state  are  party,  2914. 

action  for  tort  and  miscellaneous  actions,  2914. 

action  where  accounts  exceed  four  hundred  dollars,  2915. 

action  against  an  executor  or  administrator,  2917. 
action  to  recover  money  only,  2918. 

creditor's  suit,  2919. 

foreclosure  suit,  2919. 

action  for  penalty,  2919. 

action  to  enforce  a  lien,  2919. 
action  in  New  York  and  Kings  counties  which  could  have  been 

brought  in  minor  court,  2920. 
where  several  actions  brought  for  the  same  cause,  2920. 

actions  for  wrongs,  2921. 
where  two  or  more  causes  of  action  are  joined,  2921. 

what  constitutes  a  recovery  by  defendant,  2922. 

when  "substantial  cause  of  action"  is  the  same,  2923. 
after  discontinuance  in  justice's  court  on  plea  of  title,  2924. 

II.  Recovery  in  Action  as  Discretionary. 

actions  .for  equitable  relief,  2925. 

where  action  is  dismissed,  292S. 

where  action  is  unnecessary,  2928. 

novel  questions  involved,  2928. 

where  each  party  succeeds  in  part,  2929. 

where  party  unreasonably  defends,  2930. 

payment  from  fund,  2931. 

granting  costs  to  defendant  as  against  co-defendant,  2931. 
where  part  of  defendants  are  successful,  2932. 
where  controversy  is  submitted,  2933. 

III.  Recovery  as  Discretionary  in  Special  Proceedings, 

Code  rule,  2933. 

exceptions,  2933. 
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IV.  Recovery  on  Ruling  on  Demurrer, 

Code  rule,  2934. 

insertion  in  interlocutory  judgment,  2934. 
waiver,  2935. 

V.  Recovery  of  Motion  Costs  as  Discretionary, 

discretion  of  court,  2935. 

necessity  that  notice  of  motion  ask  for  costs,  2937. 

costs  to  abide  the  event,  2937. 
motion  for  additional  allowance,  3024. 

VI.  Right  to  in  Actions  Against  Particular  Persons, 
actions  against  school  officer  or  supervisor,  2938. 
actions  against  municipal  corporations,  2939. 

presentation,  of  claim  before  suing,  2939. 
who  must  present  claim,  2940. 
sufficiency  of  claim,  2940. 

VII.  One  or  More  Bills  of  Costs, 

where  there  are  several  successful  defendants,  2940. 

effect  of  bad  faith,  2941. 
where  there  are  several  unsuccessful  defendants,  2942. 
motion  costs,  2942. 

VIII.  Persons  Liable. 

third  persons  where  judgment  is  for  defendant,  2943. 

action  by  assignee,  2944. 

who   is  "beneficially  interested"  in  an  action,   2945. 

enforcement  of  liability  of  third  person,  2948. 
third  persons  who  defend  in  name  of  defendant,  2949. 
parties  suing  or  sued  in  representative  capacity,  2949. 

what  constitutes  bad  faith  or  mismanagement,  2951. 

procedure  to  charge  representative  with  costs,  2952. 
executors  and  administrators,  2953. 

presentation  of  claim,  2956. 

when  claim  is  unreasonably  resisted  or  neglected,  2956. 

failure  to  file  consent,  2958. 

procedure,  2958. 
attorney,  2959. 

guardian  ad  litem  of  infant  plaintiff,  2960. 
municipal  corporation  for  whose  benefit  action  is  brought,  2961. 
relator  where  action  is  brought  in  name  of  the  people,  2961. 
IX.  Amount  as  Fixed  by  Statute, 

disbursements,  see   "Disbursements." 
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increased  costs,  see  "Increased  Costs." 

additional  allowances,  see  "Additional  Allowances." 

proceedings  before  notice  of  trial,  2962. 

service  of  summons,  2963. 

appointment  of  guardian  ad  litem,  2964. 

order  for  service  of  summons  by  publication,  2964. 

injunction  order  or  arrest  order,  2964. 

proceedings  after  notice  of  trial  and  before  trial,  2964. 

taking  depositions,  2965. 

drawing  interrogatories,  2965. 

trial  of  an  issue  of  law,  2966. 

on  entry  of  interlocutory  judgment,  2966. 
trial  of  an  issue  of  fact,  2967. 

what  constitutes  a  trial,  29t>7. 

number  of  trial  fees,  2S69. 

when  trial  occupies  more  than  two  days,  2970. 
making  and  serving  case,  2971. 
making  and  serving  amendments  to  a  case,  2971. 
motion   for  new  trial  or  application  for  judgment   on   special 

verdict,  2971. 
motions  and  references,  2972. 
proceedings  before  new  trial,  2972. 
term  fees,  2973. 

when  cause  is  "necessarily"  on  the  calendar,  2974. 

number  of  term  fees,  2976. 
applications  to  appellate  division,  2976. 
costs  once  paid  as  condition  of  granting  a  favor,  2976. 

X.  Taxation, 

necessity,  3026. 

adjustment  before  entry  of  judgment,  2783. 

right  to  enter  judgment  where  costs  not  taxed,  2783. 

who  may  tax,  3026. 

notice  of  taxation,  3026. 

notice  of  retaxation,  3027. 
opening  to  enable  party  to  move  for  an,  additional  allowance, 

3023. 
objecting  to  items,  on  taxation,  as  waiving  right  to  oppose  mo- 
tion for  costs,  2905. 
affidavit  of  disbursements,  3028. 

witness  fees,  3028. 

charge  for  copy  of  paper,  3030. 

fees  of  referee,  3030. 
certificate  for  costs,  3031. 
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procedure,  3032. 

objections  to  items,  3032. 

powers  and  duties  of  taxing  officer,  3032. 

inserting  costs  in  judgment,  3034. 
retaxation  and  review  of  taxation,  3034. 

time  for  motion,  3036. 

motion  papers  and  scope  of  review,  3036. 

order,  3037. 

effect  on  judgment  of  retaxation,  3039. 

procedure  on  new  taxation,  3039. 
double  costs,  2993. 

taxation  on  entry  of  judgment  by  confession,  2887. 
collateral  attack,  3039. 

XI.  Collection, 

execution  against  property,  3039. 

motion  costs,  3040. 
execution  against  person,  3040,  3202. 
supplementary  proceedings,  3041,  3258,  3272,  3274. 
contempt  proceedings,   3041. 
mandamus,  3042. 
stay  of  proceedings,  3042. 

payment  of  costs  awarded  against  the  state,  3043. 
collection  of  costs  against  a  corporation,  3043. 
set-off  of  costs,  3043. 
recovery  back  of  costs  paid,  3045. 

COUNTERCLAIM   (see,  also,  "Set-Off"), 

general  rules,  vol.  1,  967  et  seq. 
separate  judgment  on,  2755. 
affirmative  judgment  on,  2762. 

recovery  of  greater  sum  than  that  demanded,  2766. 
vacating  judgment  to  allow  counterclaim  to  be  interposed,  2817. 
body  execution  on,  3202. 

computing   additional   allowance   of   costs   where   counterclaim   in- 
terposed, 3012. 

COUNTIES, 

to  what  counties  execution  issued,  3092. 

to  support  supplementary  proceedings,  3276. 
to  support  creditor's  suit,  3397. 
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power  to  order  exceptions  to  be  heard  by  appellate  division,  2723. 

power  to  cancel  docketed  justice's  judgment,   2815. 

power  over  transcript  of  justice's  judgment,  2795. 

power  over  receiver  in  supplementary  proceedings,  3376. 

power  to  entertain  supplementary  proceedings,  3270. 

new  trial  on  judge's  minutes,  2720. 

COURTS  (see,  also,  "Jurisdiction"), 

court  of  appeals,  see  "Court  of  Appeals." 

supreme  court,  see  "Supreme  Court,"  "Appellate  Division,"  "Appel- 
late Term." 

county  courts,  see  "County  Court." 

officers  of,  see  "Officers,"  "Clerk  of  Court,"  "Attorneys,"  "Sheriff," 
etc. 

necessity  of  obtaining  leave  of,  see  "Leave  of  Court." 

discretion  of,  see  "Discretion  of  Court." 

contempt  of,  see  "Contempt." 

specifying  in  judgment,  275G. 

statement  in  docket  book  of  court  in  which  judgment  rendered, 
2792. 

COURT  OF  APPEALS, 

review  of  interlocutory  judgment,  2726. 
affirmance  as  barring  motion  for  new  trial,  2730. 
case,  2653,  2655. 

motion  for  resettlement,  2679. 
assessment  of  damages  after  remittitur,  2867. 
review  of  additional  allowance  of  costs,  3025. 

CREDITORS'   SUITS, 

classification  of  actions,  3382. 

(1)  actions  to  reach  property  not   subject  to  execution,   3382. 

(2)  actions  in  aid  of  an  execution,  3384. 

(3)  actions   against   insolvent   estate    by   persons   not   holding 

judgments,  3387. 

(4)  actions  in  aid  of  an  attachment,  3387. 
action  against  domestic  corporation,  3387. 
election  of  remedies,  3388. 

whether  action  based  on  contract,  3388. 
leave  to  sue,  3389. 

as  precluding  levy  of  second  execution,  3086. 
as  precluding  sale  on  execution,  3086. 
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costs  as  matter  of  right,  2910,  2919. 

basis  of  computing  additional  allowance,  3016. 

I.  Exhaustion  of  Remedy  at  Law, 
necessity  in  general,  3389. 

exhaustion  of  remedy  against  several  defendants,  3392. 
supplementary  proceedings  as  condition  precedent,  3393. 
imprisonment  under  body  execution,  3393. 
kind  of  judgment,  3394. 

judgment  in  rem,  3394. 

judgment  of  federal  court  or  of  foreign  court,  3394. 

judgment  of  justice  of  the  peace,  3394. 
time  of  recovery  of  judgment,  3394. 
judgment  against  executor,  3394. 
docketing  of  judgment,  3395. 
proceeding  on  two  or  more  judgments,  3395. 
existence  and  validity  of  judgment,  3395. 

collateral  attack,  3396. 

appeal  from  judgment,  3396. 

effect  of  opening  judgment,  3396. 
issuance  of  execution,  3396. 

time,  3397. 

issuance  out  of  court  of  record,  3397. 

to  what  county,  3397. 

effect  of  irregularity  in  execution,  3398. 
return  of  execution,  3398. 

time,  3398. 

sufficiency,  3399. 

false  return  of  nulla  bona,  3399. 

II.  Property  Which  May  be  Reached, 
after-acquired  property,   3400. 
joint  property,  3400. 
exempt  property,  3401. 
earnings  for  personal  services,  3401. 
interest  in  contract  for  purchase  of  land,  3401. 
trust  property,  3401. 

what  constitutes  a  trust  created  by  a  third  person,  3402. 

who  may  reach  surplus,  3403. 

income  in  excess  of  sum  necessary  for  support,  3403. 
resulting  trusts,  3404. 
contingent  rights,  3404. 

dower  right,  3405. 
annuity,  3405. 
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legacy,  3405. 

interest  as  next  of  kin,  3405. 

rents  and  profits,  3405. 

excise  license,   3405. 

patented  inventions,  3406. 

cause  of  action,  3406. 

right  conferred  by  statute,  3406.  <• 

rights  and  interests  in  insurance  policies,  3406. 

collateral  security,  3407. 

property  fraudulently  conveyed,  3407. 

HI.  Pleadings, 

complaint,  3407. 

averments  as  to  judgment,  340S. 

averments  as  to  execution,  3408. 

averments  as  to  insolvency,  3409. 

averments  as  to  fraud,  3409. 

description  of  property,  3410. 
complaint,  3407. 

averment  as  to  existence  of  surplus  income,  3410. 

prayer  for  relief,  3410. 

joinder  of  causes  of  action,  3410. 
answer,  3410. 
variance  between  pleadings  and  proof,  3411. 

IV.  Parties   to  Action. 
plaintiff,  3411. 

assignee,  3412. 
joinder  of  plaintiffs,  3412. 
proper  defendants,  3413. 
necessary  defendants,  3414. 

assignor,  3415. 

assignee,  3415. 

remote  grantees,  3415. 

other  creditors  of  judgment  debtor,  3416. 

beneficiary  under  assignment,  3416. 

stockholders  of  assignee,  3416. 

representatives  of  judgment  debtor,  3417. 

V.  Lien, 

when  created,  3417. 

action  to  remove  obstruction,  3418. 

action  to  reach  equitable  assets,  3418. 
extent,  3419. 
relation  back,  3419. 

X.  Y.  Prae—  220. 
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duration,  3419. 

priority  between  creditors  bringing  separate  actions,  3420. 

waiver  of  lien  of  judgment,  3420. 

VI.  Injunction, 

exhaustion  of  remedy  at  law,  3421. 
procedure,  3421. 
violation  of  injunction,  3421. 
vacation,  3422. 

VII.  Receiver, 
necessity,  3423. 

propriety  of  appointing  a  receiver,  3423. 

discretion  of  court,  3424. 

double  receivership,  3424. 
new  receiver,  3425. 

VIII.  Judgment, 

in  Code  actions,  3425. 

in  actions  to  reach  surplus  income,  3425. 

in  actions  to  remove  an  obstruction,  3426. 

money  judgment,  3429. 

interlocutory  judgment,  3429. 
time  of  rendition,  3430. 
reaching  interest  in  land  contract,  3430. 
conformity  to  relief  prayed  for,  3431. 
construction,  3431. 
vacation,   3432. 
enforcement  after  death  of  judgment  debtor,  3075. 

IX.  Actions  Against  Insolvent  Estates, 
statutes,  3432. 

conditions  precedent,  3433. 

necessity  that  fraud  exist,  3434. 

who  may  sue,  3434. 

defendants,  3435. 

pleading,  3435. 

judgment,  3436. 

bringing  of  action  by  creditor  as  election  of  remedies,  3436. 

CRIMINAL  CONVERSATION, 
costs  as  matter  of  right,  2915. 

CROPS, 

as  subject  to  execution,  3106. 
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CUMULATIVE  EVIDENCE, 

newly-discovered  evidence  as  ground  for  new  trial,  2706. 

CUMULATIVE  REMEDIES, 

order   requiring  payment   or   delivery,  in   supplementary   proceed- 
ings, 3328. 

CURTESY, 

estate  as  subject  to  execution,  3139. 

estate  as  vesting  in  receiver  in  supplementary  proceedings,  3366. 

CUSTODIAN   (see  "Sheriff"). 

CUSTODY  OF  THE  LAW   (see  "Receivers"). 

D. 

DAMAGES, 

opening  default  to  permit  evidence  in  mitigation  of,  2871. 

increased  damages,  how  and  by  whom  calculated,  2769. 

review  as  dependent  on  case  containing  all  the  evidence,  2666. 

new  trial  where  excessive  or  inadequate,  2695. 

new  trial  to  recover  nominal  damages,  2688. 

review  on  appeal  where  no  motion  for  new  trial,  2685. 

penalty  for  clerk's  neglect  to  docket  judgment,  2795. 

DATE, 

report  of  referee,  2616. 
judgment,  2758. 

DAY, 

computing  fractions  of,  2796. 

DEATH, 

execution  after  death  of  debtor,  3073. 

execution  after  death  of  defendant  in  ejectment,  3073. 

execution  after  death  of  creditor,  3068. 

judgment  entered  against  party  after  his  death,  as  a  lien,  2796. 

as  terminating  reference,  2556. 

of  party  as  ground  for  setting  aside  judgment,  2817. 

default  judgment  after  death  of  party,  2849. 

who  may  move  to  vacate  judgment  after  death  of  party,  2822. 


3508  INDEX. 

[references  are  to  pages.] 
DEATH— Cont'd. 

judgment  by  confession  after  death  of  defendant,  2887. 

of  party  as  precluding  extra  allowance,  2997. 

of  party  as  affecting  judicial  sale,  3219,  3226. 

of  debtor  as  divesting  lien  created  by  creditor's  suit,  3419. 

extension  of  receivership  in  supplementary  proceedings  after  death 
of    debtor,    3357. 

of  debtor  as  preventing  execution  sale,  3127. 

of  imprisoned  debtor  as  authorizing  new  execution  against  prop- 
erty, 3087,  3214. 

of  stenographer  as  ground  for  new  trial,  2655. 

of  receiver  in  supplementary  proceedings,  3358. 

of  receiver  appointed  in  creditor's  suit,  3425. 

of  sheriff  before  return  of  execution,  effect,  3058. 

noting  death  of  party  on  docket  of  judgment,  2793. 

entry  of  memorandum  of  in  judgment  book,  2782. 

indorsement  on   execution  of  death  of  part  of  judgment  debtors 
3098. 

DEATH  BY  WRONGFUL  ACT, 

adding  interest  to  judgment,  2784. 
costs  as  matter  of  right  in  action  for,  2915. 
basis  for  computing  extra  allowance  of  costs,  3019. 
body  execution,  3198,  note. 

DEBTS, 

levy  on,  3108. 

DECEIT  (see,  also,  "Fraud"), 
body  execution,  3199. 

DECISION, 

including  in  case,  2662. 

service  to  limit  time  to  prepare  case,  2657. 

failure  to  file  as  ground  for  new  trial,  2714. 

want  of,  amendment  of  judgment,  2811. 

insufficiency  as  ground  for  vacating  judgment,  2816. 

amendment  of  judgment  where  it  fails  to  conform  to,  2809. 

judgment  on,  2769. 

setting  forth  in  judgment,  2756. 

DECREE, 

when  enforcible  by  execution,  3059. 
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DEED, 


judicial  sale,  3243. 

sheriff's  deed  on  execution  sale,  3155. 

DEFAULT, 

relief  from  default  in  serving  case,  2659. 
in  "filing"  case,  2675. 

DEFAULT  JUDGMENT, 

default  of  part  of  defendants  jointly  liable,  2848. 

extent  of  relief  where  there  is  no  answer,  2763. 

of    defendant    as    authorizing  judgment   in    favor   of   co-defendant, 

2761. 
death  of  defendant,  2849. 
judgment  against  infant,  2849. 
actions  against  corporations,  2849. 
actions  against  municipal   corporations,  2850. 
entry  without  application  to  the  court,  2851. 

notice  to  defendant,  2853. 

proof,  2853. 

amount  of  judgment  and  how  ascertained,  2855. 
entry  on  application  to  the  court  where  summons  personally  served, 
2855. 

to  whom  and  where  application  should  be  made,  2856. 

notice,  2857. 

proof,  2858. 
entry  on  application  to  the  court  where  service  of  summons  is  by 
publication,  2858. 

notice,  2858. 

proof,  2858. 

examination  of  plaintiff  as  to  payments,  2859. 

requiring  plaintiff  to  file  undertaking,  2859. 

judgment,  2859. 
withdrawal  of  application  for  judgment,  2860. 
second  application  to  another  judge,  2860. 
matters  admitted  by  default,  2860. 

legal  conclusions,  2860. 

in  ejectment,  2860. 
ascertaining  amount  of  damages,  2861. 

mode,  2861. 

review,  2861. 
reference  and  writ  of  inquiry,  2861. 

the  writ,  2862. 
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DEFAULT   JUDGMENT— Cont'd. 

where  executed,  2862. 

notice,  2862. 

mode  of  executing  writ,  2863. 

inquisition,  2864. 

subsequent  procedure,  2865. 

new  hearing  or  new  writ,  2866. 

setting  aside,  2867. 
assessment  after  remittitur  from  court  of  appeals,  2867. 
judgment  as  enforcible  by  execution,  3059,  3065. 

I.  Opening  Default, 

jurisdiction,  2869. 
grounds,  2869. 

absence  of  party,  2869. 

illness  of  party,  2869. 

infancy  of  defendant,  2870. 

absence  of  defendant's  attorney,  2870. 

ignorance  or  incompetency  of  counsel,  2870. 

fraud,  2870. 

discharge  in  bankruptcy,  2870. 

mistake  of  clerk  in  entering  judgment,  2870. 

greater   relief   than   demanded,   2871. 
grounds  for  refusing,  2871. 

deceit  of  party,  2871. 

payment  of  judgment,  2871. 

denial  of  motion  to  set  aside  inquest,  2871. 

unconscionable  defense,  2871. 
effect  of  stipulations  and  agreements,  2871. 
who  may  move,  2872. 

personal  representatives,  2872. 
time  for  motion,  2872. 
notice  of  motion,  2873. 

to  "whom  given,  2873. 

contents,  2873. 
motion  papers,  2873. 

affidavit  of  merits,  2874. 

copy  of  proposed  answer,  2874. 
hearing,  2875. 

reference,  2875. 

burden  of  proof,  2875. 

discretion  of  court,  2875. 
imposing  terms,  2875. 

requiring  undertaking,  2876. 

requiring  judgment  to  stand  as  security,  2877. 
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DEFAULT   JUDGMENT— Cont'd. 

validity  of  stipulation  by  attorney,   2878. 

opening  as  extending  lien  of  judgment  beyond  ten  years,  2802. 

DEFENDANTS, 

in  creditor's  suit,  3413-3417. 

default  of  part  of,  2848. 

default  judgment  after  death  of,  2849. 

effect  on  reference  of  bringing  in  new  parties,  2556. 

affirmative  relief  to,  2762. 

judgment  against  part  of,  2759. 

judgment  against  co-defendant,  2760. 

right  to  costs  as  of  course,  2906. 

costs  as  against  co-defendant,  2931. 

costs  where  part  of  defendants  are  successful,  2932. 

costs  where  there  are  several  successful  defendants,  2940. 

right  to  extra  allowance  of  costs  as  against  co-defendant,  3000. 

DEFENSE, 

demurrer  as,  3006. 
denials  as,  3006. 

DELIVERY, 

of  execution  to  sheriff,  3088. 

as  equivalent  to  a  levy,  3117. 
in  supplementary  proceedings,  3328  et  seq. 

DEMAND, 

general  rules,  vol.  1,  80  et  seq. 

of  notice  of   reference   or  writ  of  inquiry   where  judgment  taken 
by  default,  2862. 
subscription,  2862. 

DEMURRERS, 

general  rules,  vol.  1,  993  et  seq. 

contents  of  report  of  referee  on  hearing  of  demurrer,  2621. 

costs  on  sustaining,  2934. 

costs  to  abide  the  event,  2938. 

amount  of  costs  for  trial  of,  2966. 

double  costs,  2993. 

as  equivalent  to  an  answer,  2764. 

judgment  after  trial  of,  2774. 

judgment  as  final  or  interlocutory,  2754. 
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DEPOSIT, 

judicial  sales,  3242. 

DEPOSITIONS, 

general  rules,  vol.  2,  1711-1817.     * 
amount  of  costs  for  taking,  2965. 

DETERMINATION  OF  CLAIMS  TO  REAL  PROPERTY, 

additional  allowances,  2995. 

"DIFFICULT  AND  EXTRAORDINARY"   CASES, 
what  are,  3002. 

DEVISEES  (see  "Heirs,  Legatees,  and  Devisees"). 

DIRECTED  VERDICT, 

motion  for  as  condition  to  motion  for  new  trial,  2695,  2721. 

DISBURSEMENTS, 

as  distinguished  from  costs,  2900,  2977. 
witness  fees,  2978. 

where  witness  attends  without  a  subpoena,  2978. 

where  witness  does  not  attend,  2978. 

where  witness  departs  before  trial,  2979.  * 

where  witness  attends  at  a  term  at  which  trial   could  not  be 
had,  2979. 

where  witness  does  not  testify,  2979. 

where  witness  is  attorney  or  party,  2980. 

where  witness  attends  in  behalf  of  different  parties,  2135. 

where  witness  is  subpoenaed  in  two  or  more  cases,  2135. 

number  of  days'  attendance,  2981. 

travel  fees,  2982. 

payment  of  fees  as  condition  precedent,  2983. 
compensation  of  expert  witnesses,  2984. 
fees  of  referee,  2983. 

proof  of  number  of  days  referee  acted,  2984. 
fees  of  commissioner,  2985. 
jury  fees,  2985. 
stenographer's  fees,  2985. 

on  reference,  2987. 
surveyors'  fees,  2987. 
sheriff's  fees,  2988. 
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DISBURSEMENTS— Cont'd. 

documentary  evidence,  2988. 

searches,  2989. 
printing  expenses,  2989. 

expenses  relating  to  judgment  and  execution,  2990. 
service  of  papers,  2990. 
increased  or  double  disbursements,  2994. 
affidavit  of,  3028. 

DISCHARGE, 

of  judgment,  2834. 

of  receiver  in  supplementary  proceedings.  3358. 

from  imprisonment  on  body  execution,  3211. 

by  lapse  of  time,  3212. 

by  direction  of  execution  creditor,   3213. 

new  body  execution,  3214. 
of  imprisoned   debtor  as  authorizing  new   execution  against  prop- 
erty, 3087. 

DISCONTINUANCE, 

voluntary,  in  actions,  vol.  2,  2104-2124. 

payment  of  additional  allowance  of  costs  as  condition  of  allowing, 

3006. 
of  supplementary  proceedings,  3345. 

by  appointment  of  receiver,  3360. 
costs  after  discontinuance  in  justice's  court  on  plea  of  title,  2924. 

DISCOVERY  AND  INSPECTION, 

general  rules,  vol.  2.  1824-1858. 

in  creditor's  suit,  3383. 

costs  to  abide  the  event,  2938. 

DISCRETION  OF  COURT. 

appointment  of  receiver  in  supplementary  proceedings,  3350. 

appointment  of  receiver  in  creditor's  suit,  3424. 

amendment  of  judgment,  2812. 

amendment  of  statement  confessing  judgment,  2886. 

case,  settlement  of,  2671. 

costs,  award  of,  2925. 

costs  of  motion,  2935. 

costs  to  creditor  in  supplementary  proceedings,  3341. 

leave  to  issue  execution  after  five  years,  3071. 

leave  to  issue  execution  after  death  of  debtor,  3078. 
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DISCRETION  OF  COURT— Cont'd. 

mode  of  enforcing  bid  at  judicial  sale,  3239. 

new  trial  on  judge's  minutes,  2720. 

new  trial  because  verdict  against  weigbt  of  evidence,  2692. 

new  trial  because  damages  excessive  or  inadequate,  2695. 

new  trial  because  of  surprise,  2710. 

new  trial  for  newly  discovered  evidence,  2703. 

notice  to  judgment  debtor  of  examination  of  tbird  person  in  sup- 
plementary proceedings,  3293. 

opening  default  judgment,  2875. 

order  for  examination  in  supplementary  proceedings,  3289. 

ordering  exceptions  to  be  beard  in  first  instance  by  appellate  di- 
vision, 2722. 

permitting  tbird  person  to  pay  sheriff,  in  supplementary  proceed- 
ings, 3326,  3327. 

quasbing  of  execution,  3187. 

reference,  2567. 

vacation  of  judgment,  2829. 

vacation  of  satisfaction  of  judgment,  2841. 

vacating  judicial  sale,  3230. 

DISMISSAL    (see,  also,   "Directed  Verdict,"   "Nonsuit"), 

for  failure  of  plaintiff  to  proceed,  vol.  2,  2124-2134. 
power  of  referee,  2593. 
of  supplementary  proceedings,  3344. 

new  trial  on  judge's  minutes  after  dismissal. of  complaint,  2718. 
power  to  award  costs  on  dismissal  of  action,  2903. 
costs  in  equity  on  dismissal  of  action,  2928. 

additional  allowance  of  costs  where  dismissal  is  for  plaintiff's  fail- 
ure to  appear,  3007. 

DIVORCE   (see,  also,  "Alimony"), 

costs  as  discretionary,  2926. 

additional  allowance  of  costs,  3011. 

collection  of  costs  by  contempt  proceedings,  3042. 

DOCKET, 

docketing  of  judgment,  see  "Judgment." 

judgment  by  confession,  2888. 

noting  assignment  of  judgment,  2832. 

entry  on,  to  suspend  lien  of  judgment  pending  an  appeal,  2803. 

DOCUMENTS, 

fees  for  certified  copy  as  disbursements,  2988. 
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DOCUMENTS— Cont'd. 

newly  discovered  documents  as  ground  for  new  trial,  2703. 
inclusion  in   case,    2664. 

DORMANT, 

executions,  3104. 

DOUBLE  COSTS    (see  "Increased  Costs"). 

DOWER, 

costs  as  matter  of  right,  2910,  2926. 

subject  to  creditor's  suit,  3405. 

right  as  vesting  in  receiver  in  supplementary  proceedings,  3366. 

DRUNKARDS  (see  "Habitual  Drunkards"). 

E. 

EARNINGS, 

supplementary  proceedings  to  reach,  3263. 

ordering  payment  of,  in  supplementary  proceedings,  3331. 

creditor's  suit,  3401. 

EASEMENTS, 

costs  as  of  course  where  easement  involved,  2909. 

EJECTMENT, 

who  may  move  to  vacate  judgment,  2821. 

notice  to  occupant  of  motion  to  vacate  judgment,  2828. 

admissions  by  default  judgment,  2860. 

costs  as  matter  of  right,  2910. 

basis  of  computing  extra  allowance,  3019. 

execution  after  death  of  defendant,  3073. 

execution  after  twenty  years,  3071. 

contents  of  execution,  3097. 

action  by  execution  purchaser,  3151. 

ELECTION  OF  REMEDIES, 

general  rules,  vol.  1,  39  et  seq. 
supplementary  proceedings,  3257. 
creditor's  suit,  3388. 
action  to  set  aside  assignment,  3436. 
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EMBEZZLEMENT, 

body  execution  against  embezzler,  3199. 

EMINENT  DOMAIN  (see  "Condemnation  Proceedings"). 

ENTRY, 

order  of  reference,  2580. 
order  denying  a  new  trial,  2740. 
judgment,  2781,  and  see  "Judgment." 
amendment  of  judgment,  2814. 

EQUITY, 

costs  as  discretionary,  2925. 

body  execution  in  equitable  suits,  3199. 

ERROR  IN  FACT, 

ground  for  vacating  judgment,  2816. 

time  to  move  to  vacate  judgment  because  of,  2825. 

ESCAPE, 

from  imprisonment  on  body  execution,  3210. 
new  body  execution  after,  3214. 

new  execution  against  property  after   escape   from   imprisonment 
under  body  execution,  3086. 

ESTATES   (see,  also,  "Curtesy,"  "Dower,"  etc.), 

what  are  subject  to  sale  on  execution,  3137-3139. 

ESTATES    OF    DECEDENTS     (see    "Executors    and    Administrators," 
"Wills,"  "Heirs,  Legatees  and  Devisees, "  "Surrogate's  Court"). 

ESTOPPEL, 

request  to  find  as,  2614. 

EVICTION, 

relief  to  evicted  execution  purchaser,  3151. 

EVIDENCE, 

necessity  for  including  in  case,  2663. 
surprise  as  to,  as  ground  for  new  trial,  2711. 
new  trial  because  of  erroneous  rulings  as  to,  2690. 
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EVIDENCE— Cont'd. 

verdict  against,  as  ground  for  new  trial,  2692. 

how  set  forth  in  case,  2672. 

to  redeem  from  execution  sale,  3175. 

recitals  in  sheriff's  deed,  3161. 

power  of  referee  to  reject  or  strike  out,  2594,  2595,  2606. 

EXAMINATION, 

of  plaintiff  as  to  payments  where  judgment  taken  by  default,  2858. 

EXAMINATION  OF  PARTY  BEFORE  TRIAL, 
general  rules,  vol.  2,  1775. 

EXAMINATION  OF  WITNESSES, 

on  assessment  of  damages,  where  judgment  by  default,  2864. 
scope  in  supplementary  proceedings,  3321. 

EXCEPTIONS  (see,  also,  "Case"), 

to  report  of  referee,  2632. 

time,  2636. 

sufficiency,  2637. 

hearing,  2638. 
to  refusal  of  request  to  find,  2614. 
to  order  for  new  trial,  2745. 
after  interlocutory  judgment,  2725. 
hearing  in  first  instance  by  appellate  division,  2721. 
necessity  for  including  in  case,  2667. 
including  in  judgment  roll,  2789. 
ground  for  new  trial,  2689. 
condition  to  new  trial  on  judge's  minutes,  2720. 

EXCHANGES   (see  "Board  of  Trade"). 

EXECUTION  AGAINST  THE  PERSON, 

in  what  actions  allowable,  3197. 

as  dependent  on  nature  of  action,  3197. 

as  dependent  on  issuance  of  order  of  arrest,  3200. 
persons  entitled,  3202. 

judgment  for  costs,  3202,  3040. 
execution  against  guardian  ad  litem,  3203. 
issuance,  3203. 

execution  against  property  as  condition  precedent,  3204. 

simultaneous  executions  against  property  and  person,  3205. 
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EXECUTION  AGAINST  THE  PERSON— Cont'd. 

contents,  3205. 

making  the  arrest,  3207. 

effect,  3207. 

suspension  of  lien  of  judgment,  3207. 

satisfaction  of  judgment,  3208. 
setting  aside,  3208. 

imposing  conditions,  3209. 
custody,  3209. 

escape,  3210. 

defenses  to  action  for  escape,  3211. 
discharge,  3211. 

by  lapse  of  time,  3212. 

by  direction  of  execution  creditor,  3213. 

by  laches  of  execution  creditor,  3213. 

by  order  of  court,  3214. 
successive  writs,  3214. 

after  escape,  3214. 

after  death  of  debtor,  3214. 

after  discharge  of  debtor  after  thirty  days,  3214. 
imprisonment  as  precluding  creditor's  suit  against  debtor,  3393. 
time  in  which  person   imprisoned  can  move  to   vacate  judgment, 
2826. 

EXECUTION  AGAINST  PROPERTY, 

definition,  3057. 

kinds,  3058. 

condition  precedent  to  body  execution,  3204,  3209. 

execution  against  the  people,  3058. 

disability  of  sheriff  to  act,  3058. 

enforcement  of  judgments  by  execution,  when  proper,  3059. 

on  judgment  by  confession  where  not  all  due,  2889. 

on  judgment  opened  but  allowed  to  stand  as  security,  2877. 

enforcement  of  orders  by  execution,  when  proper,  3060. 

to  collect  costs,  3039. 

to  collect  costs  in  supplementary  proceedings,  3342. 

enforcement  of  order  to  pay  bid  at  judicial  sale,  3241. 

enforcement  of  judgments  by  contempt  proceedings,  when  proper, 

3061. 
reference  to  in  sheriff's  deed,  3158. 

fees  for  receiving  and  returning  as  disbursements,  2990. 
issuance  and  return  to  hold  third  person  liable  for  costs,  2948. 
actions  in  aid  of,  3384  et  seq. 
issuance  and  return  as  condition  precedent  to  creditor's  suit,  3389. 

et  seq. 
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EXECUTION  AGAINST  PROPERTY— Cont'd. 

condition  precedent  to  supplementary  proceedings,  3275  et  seq. 

I.  Issuance  of  Writ. 

who  may  issue,  3064. 

executor  or  administrator,  3064. 
from  what  court,  3064. 

county  court,  3065. 
conditions  precedent,  3065. 

entry  of  judgment  and  filing  of  judgment  roll,  3066. 

docketing  of  judgment,  3066. 
general  rule  as  to  computation  of  time,  3067. 
substitutes  for  scire  facias,  3067. 
after  ten  years  from  filing  of  judgment  roll,  2801. 
within  five  years,  3067. 

on  death  of  judgment  creditor,  3068. 

when  time  begins  to  run,  3068. 
after  five  years,  3068. 

proceedings  to  obtain  leave  of  court,  3070. 
after  death  of  defendant  in  ejectment,  3073. 
after  death  of  a  judgment  debtor,  3073. 

application  to  court  from  which  execution  is  to  be  issued, 
3076. 

application  to  surrogate's  court,  3079. 
on  judgments  against  executors  or  administrators,  3080. 

time  for  application,  3081. 

notice  of  application,  3081. 

petition,  3082. 

matters  considered  and  decree,  3083. 

requiring  security  of  legatee,  3084. 
simultaneous  writs,  3085. 

simultaneous  executions  against  property  and  person,  3205. 
new  execution,  3086. 

omission  to  return  first  as  precluding  second  execution  as 
of  course,  3186. 

issuance  of  second  execution  as  precluding  creditor's  suit 
based  on  first,  3388. 
substitution  of  copy  for  lost  original,  3088. 
delivery  to  officer,  3088. 

II.  Form  and  Contents. 

teste,  3090. 
subscription,  3090. 
seal,  3091. 
amendments,  3091. 
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EXECUTION  AGAINST  PROPERTY— Cont'd. 

to  whom  directed,  3091. 

to  what  counties  issued,  3092. 

description  of  judgment,  3092. 

judgment  of  justice  of  the  peace,  3093. 
statement  of  amount  due,  3094. 
statement  as  to  time  judgment  was  docketed,  3094. 
direction  as  to  property  to  he  taken,  3095. 
direction  as  to  return,  3096. 
execution  for  delivery  of  property,  3097. 
indorsements,  3097. 

name  of  person  issuing  execution,  3098. 

direction  as  to  property  to  be  taken,  3098. 

time  execution  received  by  sheriff,  3099. 
crediting  items  of  costs  disallowed  on  retaxation,  3039. 
omissions  in  alias  writ  as  amendable,  3087. 

III.  Lien  on  Personal  Property. 
when  lien  created,  3100. 

as  against  bona  fide  purchasers,  3102. 
priorities  between  executions,  3102. 

dormant  executions,  3104. 
priorities  between  execution  and  attachment,  3105. 

IV.  Personal  Property  Suoject  to  Levyl 
money,  3107. 

choses  in  action,  3107. 

trade-mark,  3108. 

wages,  income  from  trust  funds,  or  profits,  3108. 

interest  of  pledgor,  3112. 

interest  of  lessee,  3113. 

interest  of  licensee,  3113. 

interest  of  chattel  mortgagor,  3113. 

interest  of  mortgagee,  3114. 

joint  property  including  partnership  property,  3114. 

V.  Levy  on  Personal  Property. 

time,  3115. 

sufficiency,  3115. 

extent  of  levy,  3117. 

powers  and  duties  of  officer  making  levy,  3118. 

custody  of  officer,  3118. 

substitution  of  property,  3119. 

abandonment,  3119. 

setting  aside,  3119. 

effect  on  title  to  property,  3120. 
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EXECUTION  AGAINST  PROPERTY— Cont'd. 

effect  of  levy  as  satisfaction  of  judgment,  3121. 

release  of  partnership  property  levied  on,  3122. 
undertaking,  3122. 

claims  of  third  persons  to  property  levied  on,  3123. 
substitution  of  indemnitors,  3125. 

extent  of  lien,  3125. 

divestiture  of  lien,  3126. 

outstanding    levy    as    precluding    supplementary    proceedings, 
3257. 

levy    on    second    execution    as    precluding    supplementary    pro- 
ceedings, 3345. 

VI.  Sale  of  Personal  Property. 

inspection,  before  sale,  of  property  levied  on,  3126. 
authority  to  sell,  3126. 
notice  of  sale,  3127. 

penalty  for  taking  down  or  defacing,  3128. 

effect  of  want  of,  or  defects  in,  notice,  3128. 
time  for  sale,  3128. 

adjournment,  3128. 
who  may  sell,  3129. 
manner  of  conducting  sale,  3129. 

sale  in  parcels,  3129. 

sale  in  view  of  property,  3130. 
who  may  purchase,  3131. 
payment  of  bid,  3131. 
setting  sale  aside,  3131. 
title  and  possession  of  purchaser,  3132. 

effect  of  reversal  of  judgment,  3133. 

action  by  purchaser,  3134. 
application  of  the  proceeds,  3134. 

motion,  3135. 

VII.  Sale  of  Real  Property. 
property  which  may  be  sold,  3136. 

land  fraudulently  conveyed,  3137. 

trust  property,  3138. 

lands  held  adversely,  3138. 

interest  of  person  holding  contract  for  purchase  of  land, 

3138- 
expectant  estate,  3138. 
estates  for  years,  3139. 
estates  at  will,  3139. 
estate  by  curtesy,  3139. 

N.  Y.  Prac— 221. 
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EXECUTION  AGAINST   PROPERTY— Cont'd. 

equity  of  redemption,  3139. 

property  in  custody  of  the  law,  3140. 
levy,  3140. 
notice  of  sale,  3140. 

description  of  property,  3141. 

effect  of  failure  to  give,  or  irregularity  in,  notice,  3141. 
excessive  sales,  3142. 
sale  in  mass,  3143. 
effect  of  sale,  3144. 
setting  sale  aside,  3144. 

inadequacy  of  price,  3145. 
certificate  of  sale,  3146. 
title,  rights,  and  liabilities  of  purchaser,  3147. 

title  acquired,  3149. 

liabilities,  3149. 

obtaining  possession,  3150. 

relief  on  failure  of  title,  3151. 

rights  of  person   in  possession  before  purchaser  becomes 
entitled  to  possession,  3153. 
order  to  prevent  waste,  3153. 

proceedings  to  punish  violation  of  order,  3154. 

punishment,   3154. 

discharge  of  prisoner,   3154. 
contribution,  3155. 

VIII.  Sheriff's  Deed. 
right  to  deed,  3155. 

time,  3155. 
power  to  compel  execution  of  deed,  3156. 

remedy,  3156. 
who  must  execute,  3156. 

deputy  sheriff,  3157. 
to  whom  conveyance  to  be  executed,  3157. 

executor  or  administrator,  3157. 

filing  of  assignments,  3158. 
contents,  3158. 
amendment,  3159. 
cancellation,  3159. 
reformation,  3160. 
effect,  3160. 

estate  conveyed,  3160. 

recitals  as  evidence,  3161. 

IX.  Redemption  of  Real  Property. 
nature  of  Code  provisions,  3162. 
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right  to  redeem  as  affected  by  agreements  or  acts  of  others, 

3162. 
right  to  redeem  as  affected  by  homestead  act,  3162. 
who  may  redeem,  3162. 

judgment  debtor  or  his  representatives,  3162. 

judgment  creditor  or  mortgagee,  3163. 

redemption  by  person  entitled  to  redeem  only  part,  3166. 
time,  3167. 

agreement  enlarging,  3168. 
amount  necessary  to  redeem,  3168. 

redemption    by    judgment    debtor    or    his    representatives, 
3168. 

redemption  by  judgment  creditor  or  mortgagee,  3169. 

redemption  by  creditors  from  redeeming  creditor,  3169. 
certificate  of  satisfaction,  3170. 

contents,  filing,  etc.,  3171. 
payment,  3172. 

short  payment,  3172. 

place  of  payment,  3173. 

to  whom  to  be  made,  3173. 
evidence  to  be  furnished  by  redeeming  judgment  creditor,  3175. 

copy  of  docket  of  judgment,  3176. 

assignments  of  judgment,  3177. 

affidavit  as  to  amount  due,  3177. 
evidence  to  be  furnished  by  redeeming  mortgage  creditor,  3178. 
duty  of  sheriff  as  to  custody  of  redemption  papers,  3179. 
waiver  of  objections,  3179. 
certificate  of  redemption,  3180. 

recording,  3180. 
when  redemption  is  effected  by  creditor,  3181. 
effect,  3181. 

redemption  by  creditor,  3182. 

X.  Return. 

what  constitutes,  3182. 
who  may  make,  3183. 
to  whom  to  be  made,  3183. 
time,  3183. 

return  before  sixty  days,  3184. 
condition  precedent  to  creditor's  suit,  3398. 
compelling  return,  3185. 
amendment,  3185. 
setting  aside  and  cancellation,  3186. 

cancellation  as  authorizing  second  execution,  3086. 
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conclusiveness,  3186. 

effect  of  failure  to  make  or  falsity,  3186. 

liability  of  sheriff,  3187. 
termination  of  lien,  3126. 
entering  satisfaction  of  judgment  after  return,  2839. 

XI.  Relief  Against  Execution. 
quashing  or  setting  aside,  3187. 

grounds,  3188. 

who  may  move,  3189. 

time  for  motion,  3189. 

notice  of  motion,  3189. 
injunction,  3190. 
stay  of  proceedings,  3191. 

discharge  in  bankruptcy,  3191. 
effect  of  vacation  of  judgment,  2831. 

XII.  Wrongful  Levy  or  Sale. 

where  writ  does  not  justify  any  levy  whatever,  3192. 

liability  of  execution  creditor,  3192. 
where  writ  does  not  justify  levy  actually  made,  3193. 

liability  of  execution  creditor,  3194. 

liability  of  third  person,  3195. 

EXECUTORS    AND    ADMINISTRATORS    (see,    also,    "Wills,"    "Heirs, 
Legatees,  and  Devisees"), 

power  to  move  to  set  aside  judgment  against  decedent,  2823,  2872. 

power  to  confess  judgment,  2880. 

power  to  take  out  execution,  3064. 

avoiding  transfers  by  decedent  where  estate  is  insolvent,  3432. 

requests  tc  find,  on  accounting  of,  2610. 

judgment  against,  as  lien  on  property  of  decedent,  2796. 

docketing  part  of  judgment  against,  separately,  2791. 

execution  on  judgments  against,  3080. 

leave  to  sue  on  judgment,  2842. 

costs,  in  action  against,  as  matter  of  right,  2917. 

certificate  to  obtain  costs  against,  2958. 

personal  liability  for  costs,  2949,  2953. 

supplementary  proceedings  against,  3271. 

judgment  against  as  condition  to  creditor's  suit,  3394. 

delivery  of  sheriff's  deed  to,  after  execution  sale,  3157. 

EXEMPTIONS, 

general  rules,  vol.  2,  1415-1431. 
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property  not  subject  to  supplementary  proceedings,  3262  et  seq. 

property  as  reachable  by  creditor's  suit,  3401. 

property  as  vesting  in  supplementary  proceedings,  3364. 

as  preventing  lien  of  judgment  attaching,  2797. 

EXHIBITS, 

how  printed  in  case,  2673. 

improperly  taking  to  jury  room  as  ground  for  new  trial,  2,00. 

EX  PARTE  (see  "Notice  of  Motion"). 

EXPERTS, 

compensation  of.  as  disbursement,  2984. 

F. 

FALSE  IMPRISONMENT. 

costs  as  matter  of  right,  2914. 

stipulating  not  to  sue  for,  on  setting  aside  body  execution,  3209. 

FEIGNED  ISSUES, 

new  trial,  2736. 

necessity  of  case  on  motion  for  new  trial,  2656. 

FEES, 

as  distinguished  from  costs,  2900. 
Code  provisions,  3046. 
general  rules,  3046. 
fees  of  referee,  3047. 

agreement' for  more  than  statutory  rate,  3048. 

two  actions  tried  on  same  day  or  tried  together,  3048. 

for  what  time  allowed.  3048. 

lien  and  enforcement,  3049. 

forfeiture  of  fees,  3050. 
taxation  of  fees  of  county  clerk  or  sheriff,  3050. 
mode  of  collecting  sheriff's  fees,  3051. 

FEMALES  (see,  also.  "Married  Women"), 
body  execution,  3202. 

FILING, 

affidavits  and  order  to  appear  in  supplementary  proceedings,  3296. 
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appointment  of  receiver  in  supplementary  proceedings,  3354,  3360. 
assessment  of  damages  where  judgment  by  default,  2855. 
assignment  of  judgment,  2832. 
assignments  under  which  sheriff's  deed  on  execution  sale  is  claimed, 

3158. 
case  and  exceptions,  2675. 
certificate  of  execution  sale,  3147. 
certificate  of  satisfaction  executed  by  redeeming  judgment  creditor, 

3171. 
examination  in  supplementary  proceedings,  3325. 
judgment,  as  entry,  2781. 
judgment  roll,  2786. 
notice,  to  permit  execution  against  real  property,  after  ten  years, 

2801. 
notice  of  ownership  of  judgment,  2S32. 
report  of  referee,  2625  et  seq. 
statement  of  requests  to  find,  2613. 
transcript  of  docket  of  judgment,  2793. 
new  trial  for  failure  to  file  decision,  2714. 

FINDINGS  (see,  also,  "Requests  to  Find"), 

of  fact,  in  report  of  referee,  2617. 
of  law,  in  report  of  referee,  2619. 

FINES  (see,  also,  "Penalties"), 

body  execution  in  action  to  recover,  3197. 

FISCAL  OFFICER, 
who  is,  2939. 

FORECLOSURE  OF  MORTGAGES, 

judgment  as  interlocutory,  2753. 

entry  of  judgment  as  precluding  execution  sale,  3126. 

judgment  for  deficiency  on  default,  2763. 

costs  as  matter  of  right,  2919,  2926,  2929. 

additional  allowances,  2995. 

additional  allowance  of  costs  as  discretionary,  3002,  3006. 
basis  of  computation,  3008. 
amount  of,  3019. 

referee's  fees  for  selling,  3247. 

title  of  receiver  to  rents  as  superior  to  receiver  in  supplementary 
proceedings,  3368. 

appointment  of  receiver  in  supplementary  proceedings  to  sue  to  re- 
deem, 3350. 
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FOREIGN  CORPORATIONS, 

default  judgment  in  actions  against,  2849. 

proof,   2858. 
supplementary  proceedings  against,  3259. 

FOREIGN  JUDGMENTS, 

leave  to  sue  on,  2843. 

to  support  creditor's  suit,  3394. 

FORFEITURE, 

fees  of  referee,  3050. 

FRANCHISE, 

value  of  as  basis  of  computing  additional  allowance,  3015. 

FRAUD, 

ground  for  vacating  judgment,  2818. 

ground  for  opening  default  judgment,  2870. 

ground  for  vacating  judgment  by  confession,  2890. 

ground  for  setting  aside  judicial  sale,  3228. 

statute  of,  see  "Statute  of  Frauds." 

relieving  purchaser  from  bid  at  judicial  sale,  3237. 

body  execution,  3199. 

averments  as  to  in  complaint  in  creditor's  suit,  3409. 

FRAUDULENT  CONVEYANCES  (see,  also,  "Creditor's  Suit"), 

lien  of  judgment  on,  2798. 

sale  on  execution,  3137. 

enforcement  of  judgment  setting  aside  after  death  of  defendant, 
3075. 

title  of  receiver  in  supplementary  proceedings  to  property  fraudu- 
lently conveyed,  33G4. 

action  by  receiver  in  supplementary  proceedings  to  set  aside,  3369. 

appointment  of  receiver  in  supplementary  proceedings  to  sue  to  set 
aside,  3352. 

basis  of  computing  extra  allowance  in  action  to  set  aside,  3016. 

FRIVOLOUSNESS, 

judgment  on  pleadings  as  final,  2753. 

additional  allowance  of  costs  where  judgment  rendered  on  frivolous 
pleading,  3007. 
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GARNISHMENT, 

wages,  debts,  income  from  trust  funds,  etc.,  3108. 

GENERAL  RULES  OF  PRACTICE, 

rules  cited,  see  table  in  front  of  volume 

GOODS  SOLD  AND  DELIVERED, 

reference  in  action  for,  2566. 

sufficiency  of  statement  for  confession  of  judgment,  2883. 

GRASS, 

as  subject  to  execution,  3106. 

GUARDIAN, 

power  of  guardian  to  purchase  at  judicial  sale,  3224. 

GUARDIAN  AD  LITEM, 

for  plaintiff,  vol.  1,  88  et  seq. 
general  rules,  vol.  2,  2036  et  seq. 
body  execution  against,  3203. 
liability  for  costs,  2960. 
amount  of  costs  for  appointing,  2964. 
extra  allowance  of  costs  to,  3001. 

amount  of,  3020. 
power  to  purchase  at  judicial  sale,  3224. 

H. 

HABITUAL  DRUNKARDS, 

power  of  committee  to  move   to   vacate  judgment  by   confession 
2890. 

HEIRS,  LEGATEES  AND  DEVISEES    (see,  also,  "Executors  and  Ad- 
ministrators," "Wills"), 

costs  as  matter  of  right  in  actions  against,  2915. 
power  to  move  to  vacate  judgment  against  decedent,  2823. 
legacy  as  subject  to  creditor's  suit,  3405. 
interest  of  next  of  kin  as  subject  to  creditor's  suit,  3405. 
necessary  defendants  in  creditor's  suit,  3417. 

equitable  interest  of,  as  vesting  in  receiver  in  supplementary  pro- 
ceedings, 3365. 
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giving  of  undertaking  on  obtaining  leave  to  issue  execution  against 
executor  or  administrator,  3084. 

HOLIDAYS   (see,  also,  "Sunday"), 

judicial  sales  on,  3221. 
HUSBAND  AND  WIFE  (see  "Married  Women,"  "Divorce,"  "Alimony"). 

I. 

IDIOTS  (see  "Lunatics"). 

IGNORANCE, 

ground  for  setting  aside  judicial  sale,  3227  et  seq. 

ILLNESS, 

of  party,  as  ground  for  opening  default,  2869. 

IMPEACHMENT, 

newly-discovered  evidence  to  impeach  witness  as  ground  for  new 
trial,  2707. 
IMPLIED  CONTRACTS    (see  "Money  Loaned,"  "Money  Had  and   Re- 

ceived"). 
IMPRISONMENT    (see    "Arrest,"    "Convicts,"   "Execution   Against    the 
Person"). 

IMPROVEMENTS, 

payment  for,  on  setting  aside  judicial  sale,  3232. 
rights  of  purchaser  pending  creditor's  suit,  3418. 

INADVERTENCE, 

ground  for  vacating  judgment,  2820. 
time  for  motion,  2826. 

INCREASED  COSTS, 

when  defendant  entitled  to,  2990. 
who  are  officers,  2992. 
nonfeasance  and  misfeasance,  2992. 
allowance  in  interlocutory  proceedings,  2993. 
waiver  of  right,  2993. 
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proceedings  to  obtain,  2993. 
actions  in  which  demandable,  2994. 
double  damages  as  carrying  double  costs,  2993. 
increased  disbursements,  2994. 
treble  costs,  2994. 

INCRIMINATING  QUESTIONS, 

exemption  of  witness  in  supplementary  proceedings,  3323. 

INDEMNITY, 

against  claim  of  third  person  to  property  levied  on,  3124. 

INDEX, 

necessity  of  indexing  case,  2663. 

INDORSEMENTS, 

on  proposed  requests  to  find,  2613. 

on  execution  against  property,  3097. 

on  execution  on  judgment  by  confession  where  not  all  due,  2889. 

body  execution,  3206. 

as  equivalent  to  subscription,  3090. 

as  equivalent  to  signature  of  judgment,  2782. 

time  of  filing  judgment  roll,  2786. 

INFANT  (see,  also,  "Guardian,"  "Guardian  ad  Litem"), 

default  judgment  against,  2849. 
supplementary  proceedings  against,  3259. 
setting  aside  judicial  sale  of  property  of,  3227. 
time  to  move  to  vacate  judgment,  2826. 
opening  default  judgment  against,  2870. 

INJUNCTION  (see,  also,  "Stay  of  Proceedings"), 

in  supplementary  proceedings,  3304. 

in  creditor's  suit,  3421. 

as  staying  time  in  which  judgment  is  a  lien,  2802. 

against  proceedings  on  an  execution,  3190. 

basis  of  computing  additional  allowance  of  costs,  3012. 

amount  of  costs  for  procuring,  2964. 

INQUESTS, 

in  general,  vol.  2,  2169-2176. 

assessment  of  damages  under  writ  of  inquiry,  2864. 
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INSOLVENCY   (see,  also,  "Bankruptcy"), 

creditor's  suit  against  insolvent  estate,  3432. 
averments  as  to  in  complaint  in  creditor's  suit,  3409. 

INSPECTION, 

of  property  to  be  sold  on  execution,  3126. 

INSTRUCTIONS   (see  "Charge  to  the  Jury"). 

INSURANCE, 

policy  as  vesting  in  receiver  in  supplementary  proceedings,  3364. 

rights  in  policies  as  subject  to  creditor's  suit,  3406. 

recovery,  by  receiver  in  supplementary  proceedings,  of  premiums 

paid  by  debtor,  3368,  3369. 
basis  for  computing  extra  allowance  in  action  on  policy,  3018. 

INTEREST, 

on  judgment,  2767. 

computation  of  before  entry  of  judgment,  2783. 

computation  of  amount  of  recovery,  2919. 

INTERLOCUTORY  JUDGMENTS, 

as  distinguished  from  final,  2752. 

in  creditor's  suit,  3429. 

hearing  of  exceptions  by  appellate  division,  2725. 

final  judgment  after  entry  of  interlocutory,  2780. 

on  decision  of  demurrer,  2777. 

vacating  final  judgment  for  failure  to  comply  with,  2819. 

inclusion  of  costs,  2934. 

award  of  additional  allowance  of  costs,  3005. 

INTERPLEADER, 

on  motion,  vol.  2,  1858-1872. 
costs  as  discretionary,  2926. 

INTOXICATING  LIQUORS, 

use  of  by  jurors  as  ground  for  new  trial,  2700. 

liquor  tax  certificate  as  leviable,  3108. 

delivery  of  liquor  license,  in  supplementary  proceedings,  3332. 
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INVENTORY, 

on  levy  of  execution,  3116. 

IRREGULARITY, 

ground  for  vacating  judgment,  2815. 

time  to  move  to  vacate  judgment  because  of,  2824. 

ISSUES, 

new  trial  as  to  part  of  issues,  2740. 
of  law,  see  "Demurrers." 


JOINDER  OF  CAUSES  OF  ACTION, 

general  rules,  vol.  1,  p.  56. 

effect  on  right  to  compulsory  reference,  2562. 

costs  where  plaintiff  recovers  in  part  only,  2921. 

in  creditor's  suit,  3410. 

as  affecting  right  to  body  execution,  3202. 

default  judgment  in  action  against  corporation,  2850. 

JOINT  LIABILITY, 

judgment  against  part  of  defendants,  2760. 

indorsement  on  execution  against  parties  jointly  liable,  3098. 

power  of  one,  or  a  part,  to  confess  judgment,  2881. 

docketing  judgment  against  persons  jointly  indebted,  2793. 

release  of  joint  judgment  debtor,  2838. 

indorsement  on  body  execution,  3206. 

real  estate  held  jointly  as  subject  to  execution  sale,  3137. 

property  reached  by  supplemental  proceedings,  3265,  3272. 

creditor's  suit  to  reach  joint  property,  3400. 

exhaustion    of  remedy   against   all    as  condition   to   creditor's   suit 

against   one,   3392. 
property  held  jointly  as  liable  to  execution  against  one  joint  owner, 

3114. 
proper  defendants  in  creditor's  suit,  3414. 

JOINT  STOCK  ASSOCIATION, 

appointment  of  receiver  in  supplementary  proceedings,  3259. 

JUDGE, 

duty  to  sign  judgment,  2758. 
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power  to  tax  costs,  3026. 

improper   remarks    as    ground   for   new   trial   on   judge's   minutes, 

2719. 

power,  out  of  court,  to  hear  motion  for  new  trial,  2729. 

JUDGMENT, 

by  default,  see  "Default  Judgment." 

by  confession,  see  "Confession  of  Judgment." 

of  sister  state  or  foreign  country,  see  "Foreign  Judgments." 

of  federal  courts,  see  "United  States  Courts." 

in  creditor's  suit,  see  "Creditor's  Suit.'' 

offer  to  allow,  vol.  2,  1989-2003. 

on  writ  of  inquiry,  2865,  2866. 

definition,  2751. 

kinds  of  judgments,  2752. 

final    and    interlocutory,    2752,    and    see    "Interlocutory    Judg- 
ments." 
judgment  or  order,  2754. 
number  of  judgments  in  one  action,  2755. 
form  and  contents,  2756. 

names  of  parties,  2757. 

amount,    2757. 

alternative  judgment,  2758. 

provisions   as  to  enforcement,  2758. 

date,  2758. 

signature,  2758. 

description  of  in  execution,  3092. 

statements  in  as  controlling  recitals  in  case,  2678. 
parties  for  or  against  whom  judgment  may  be  rendered,  2759. 

against  a  part  of  defendants,  2759. 

affirmative  relief  against  a  co-defendant,  2760. 

arfiumative  relief  to  defendant,  2762. 

judgment  for  or  against  married  woman,  2763. 
extent  and  nature  of  relief  granted,  2763. 

where  there  is  no  answer,  2763. 

where  there  is  an  answer,  2764. 

determination  of  rights  of  parties  as  of  time  when  action  was 
commenced,  2766. 
judgment  on  part  of  issues  and  severance  of  action,  2767. 
interest  on  judgment,  2767. 

reference  to,  in  sheriff's  deed  on  execution  sale,  3158. 
irregularities  in  as  relieving  purchaser  at  judicial  sale,  3236. 
condition  precedent  to  creditor's  suit,   3389. 
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creditor's  suit  to  set  aside  fraudulent  judgment,  3386. 
entry  or  collection  as  precluding  motion  for  a  new  trial,  2685. 
when  enforcible  by  execution,  3059. 
judgment  on  a  verdict,  2768. 

general  verdict,  2768. 

special  verdict,  2769. 

amount  of  costs  on  application  for  judgment  on  special  verdict, 
2971. 
judgment  after  trial  by  court  or  referee  cf  issues  of  fact,  2769. 
on  report  of  referee,  2647. 
direction  as  to  in  report  of  referee,  2619. 
judgment  after  trial  of  demurrer,  2774. 

where  issues  of  fact  have  also  been  tried,  2775. 

where  no  issue  of  fact  remains  to  be  tried,  2776. 
judgment  after  trial  of  specific  questions  of  fact  by  jury,  2778. 

by  referee,  2779. 
judgment  after  hearing  at  appellate  division,  2779. 

on  affirmance  on  appeal,  2779. 

on  denial  of  motion  for  new  trial,  2779. 

on  verdict  subject  to  opinion  of  court,  2780. 
final  judgment  after  entry  of  interlocutory  judgment,  2780. 
actions  on  domestic  judgments,  2840. 

pleading,  2843. 

pendency  of  as  precluding  leave  to  issue  execution,  3071. 

judgment  on  judgment  as  precluding  execution  on  first  judg- 
ment, 3065. 

judgment  on  judgment  as  precluding  creditor's  suit  based  on 
first  judgment,  3388. 
actions  on  foreign  judgments,  2843. 

title  as  vesting  in  receiver  in  supplementary  proceedings,  3365. 
right  to  set  off  judgments  as  precluding  granting  of  leave  to  issue 
execution,  3071. 

I.  Entry, 

what  constitutes  entry,  2781. 

when  and  where  judgment  may  be  entered,  2782. 
who  may  obtain  entry  of  judgment,  2783. 

adjustment  of  costs  and  computation  of  interest  as  conditions 
precedent,  2783. 

in  action  for  damages  for  death  by  wrongful  act,  2784. 
effect  of  informality  in  entering  judgment,  27S4. 
entry  nunc  pro  tune,  2785. 

after  death  of  party,  2785. 

after  passage  of  statute,  2785. 
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notice  of  entry,  27S5. 

written  notice  of  entry,  and  service  of  copy,  to  limit  time 
to  prepare  case,   2657. 
condition  precedent  to  issuance  of  execution,  3066. 
condition  precedent  to  holding  purchaser  at  judicial  sale,  3239. 
entry  after  motion  at  special  term  for  new  trial,  2729. 
entry    after   exceptions    ordered    heard    by    appellate    division, 
2723. 

II.  Docketing  and  Lien  Created  Thereby, 

judgments  which  may  be  docketed,  2790. 
docket  book,  2791. 

contents,  2791. 

dockets  to  be  public,  2793. 
judgment  book  as  distinguished  from  docket  book,  2791. 
docketing  before  issuance  of  execution,  3066. 
docketing  as  condition  to  creditor's  suit  based  on,  3395. 
expense  of  docketing  as  disbursement,  2990. 
transcripts  of  the  docket,  2793. 

docketing  transcript  of  judgment  of  justice  of  the  peace,  2794. 
effect  of  failure  to  docket,  2795. 

penalty  for  clerk's  neglect,  2795. 
time  for  docketing,  2795. 

statement  in  execution  as  to  time  of  docketing,  3094. 
effect  of  docketing,  2796. 

necessity  to  create  lien,  2796. 

judgment  against  persons  jointly  liable,  2796. 

judgment  against  executor  or  administrator,  2796. 
nature  and  extent  of  lien,  2797. 

property   fraudulently  conveyed,  2798. 

determinable  fee,  2798. 

life  estates,  2798. 

term  for  years,  2798. 

land  held  under  contract  for  purchase,  2798. 

property  held  merely  as  incident  to  passing  title,  2799 

equitable  estates,  2799. 
waiver  of  lien,  2799. 

suing  to  set  aside  fraudulent  conveyance,  2799. 
power  of  court  over  docket,  2800. 
duration  of  lien,  2800. 

rights  after  expiration  of  ten  years,  2801. 

suspension  of  running  of  time,  2802. 

sheriff's  deed   as   extinguishing   lien  of  junior  judgments, 
3160. 
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termination  of  lien  as  precluding  supplementary  proceed- 
ings, 3272. 
suspending  lien  on  appeal,  2803. 

restoring  lien,  2805. 
suspension    of    lien    by    imprisonment    under    body    execution, 

3207. 
canceling  docket  of  reversed  or  modified  judgment,  2806. 
priorities,  2807. 

as  against  mortgage,  2807. 

as  against  vendor's  lien,  2807. 
effect  of  execution  sale  of  real  property,  3144. 

III.  Amendments, 
grounds,  2809. 

failure  of  judgment  to  conform  to  verdict,  report,  or  deci- 
sion, 2809. 

judicial  errors,  2810. 

void  judgments,  2810. 
reducing  amount  of  recovery,  2811. 
applications  at  foot  of  decree,  2811. 

retaxation  of  costs  as  ground  for  modifying,  3039. 
insertion  of  costs  after  taxation,  3034. 

amendment  where  costs  inserted  have  not  been  taxed,  3026. 
discretion  of  court,  2812. 
motion,  2812. 

time,  2813. 
order,  2813. 

amendment  nunc  pro  tunc,  2814. 
mode  of  amending,  2814. 
mandamus  to  compel  amendment,  2814. 

IV.  Vacating  or  Setting  Aside, 
general  considerations,  2815. 
grounds,  2815. 

want  of  jurisdiction,  2817. 

fraud,  2818. 

want  of  cause  of  action,  2818. 

failure   of   final    to    comply    with    interlocutory    judgment, 

2819. 
unauthorized  appearance  of  attorney,  2819. 
mistake,  inadvertence,  surprise,  or  excusable  neglect,  2820. 
error  in  taxing  costs,  3034. 
who  may  move,  2821. 
party,  2821. 
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person  not  a  party,  2821. 

after  death  of  party,  2822. 

where  several  persons  are  entitled  to  move,  2823. 
time  for  motion,  2823. 

motion  based  on  irregularity,  2824. 

motion  based  on  error  in  fact,  2825. 

motion  based  on  mistake,  surprise,  etc.,  2826. 
notice  of  motion,  2827. 

to  whom  notice  must  be  given,  2827. 

mode  of  giving  notice,  2828. 
motion  papers,  2828. 

counter-affidavits,  2829. 
waiver  of  motion  by  taking  an  appeal,  2829. 
hearing,  2829. 

discretion  of  court,  2829. 
order,  2830. 

restitution,  2831. 
effect,  2831. 
vacating  as  vacating  execution,  3065. 
setting  aside,  effect  on  extra  allowance,  2999. 
vacation  as  defense  to  creditor's  suit  based  on  judgment,  3396. 

V.  Assignment, 

judgment  as  assignable,   2832. 

acknowledgment  of  assignment,  2832. 

filing  of  notice  of  ownership,  2832. 

filing  and  noting  on  docket,  2832. 

power  of  assignee  to  obtain  leave  to  issue  execution  after  five 

years,  3070. 
right  of  assignee  to  redeem  from  execution  sale,  3164. 
assignee   as   entitled    to   institute   supplementary    proceedings, 

3258. 
assignment    as   evidence    of    right    to   redeem    from    execution 

sale,  3175. 
VI.     Discharge  and  Satisfaction, 

discharge  of  judgment  against  bankrupt,   2834. 

execution  on  judgment  against  a  bankrupt,  3065. 
satisfaction  piece,  2837. 
ground  for  quashing  execution,  3188. 
levy  of  execution  as,  3121. 

as  requiring  dismissal  of  supplementary   proceedings,   3345. 
as    discharging    receiver    in   supplementary    proceedings,    3358, 
3359. 

N.  Y.  Prac— 222. 
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as  precluding  sale  on  execution,  3126. 
on  return  of  execution,  2839. 

on  filing  satisfaction  of  execution,  2840. 
cancellation  of  docket  in  other  counties,  2840. 
vacation  of  satisfaction,  2840. 
imprisonment  on  body  execution,  3208. 

JUDGMENT  CREDITOR'S  ACTION    (see  "Creditor's  Suit"). 

JUDGMENT  ROLL, 

necessity  of  filing,  2786. 
time  of  filing,  2786. 

indorsement  of  time  of  filing,  2786. 
by  whom  prepared,  2787. 
signature,  2787. 
contents,   2787. 

summons,  2789. 

bill  of  particulars,  2789. 

notice  of  exceptions,  2789. 
effect  of  omission  to  insert  proper  papers,  2789. 
adding  amendment  to  judgment,  2814. 
amendment  nunc  pro  tunc,  2790. 

as  motion  paper  on  motion  to  vacate  judgment,  2828. 
on  confession  of  judgment,  2888. 
filing  before  issuance  of  execution,  3066. 

JUDICIAL  SALES, 

definition,   3216. 
power  of  court,  3216. 
notice  of  sale,  3217. 
conduct  of  sale,  3219. 

who  may  sell,  3220. 

time,  3221. 

place,  3221. 

postponement,  3222. 

terms  of  sale,  3222. 

sale  in  parcels,  3223. 

who  may  purchase,  3224. 

memorandum  of  sale.,  3225. 

stay  of  sale,  3226. 
effect  of  death  of  party  before  sale,  3226. 
presumption  of  regularity,  3226. 
setting  aside,  3227. 
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for  inadequacy  of  price,  3229. 
for  failure  to  sell  in  parcels,  3230. 
for  failure  to  give  notice,  3230. 
discretion  of  court,  3230. 
time  for  motion,  3231. 
who  may  move,  3231. 
notice  of  motion,  3231. 
motion  papers,  3231. 
order,  3232. 
grounds  for  relieving  purchaser  from  his  bid,  3233. 
irregularities  in  judgment,  3236. 
nonjoinder  of  necessary  parties,  3236. 
existence  of  liens,  3237. 
false  representations,  3237. 
mistake  of  purchaser,  3237. 
mistakes  in  notice  of  sale,  3238. 
inability  to  obtain  possession,  3238. 
change  of  conditions  since  sale,  3238. 
procedure  where  purchaser  fails  to  perform,  3239. 
entry  of  judgment  as  condition  precedent,  3239. 
order  to  pay  bid,  3240. 
order  for  resale,  3241. 
application  of  proceeds,  3242. 
deed,  3243. 
title,  3244. 

obtaining  possession,  3245. 
redemption,  3246. 
compensation  of  referee,  3246. 

JURISDICTION, 

general  rules,  vol.  1,  121  et  seq. 
state  or  federal,  vol.  1,  136  et  seq. 
effect  of  recitals  in  judgment,  2756. 
want  of  as  ground  for  vacating  judgment,  2817. 
amendment  of  judgment  as  affecting,  2811. 

power  to  award  costs  where  action  dismissed  because  of  want  of, 
2903. 

JURY, 

general  rules  as  to,  vol.  2,  2054-2060,  2136  et  seq. 
to  try  title  to  property  levied  on,  3123. 
to  assess  damages,  on  writ. of  inquiry,  2863. 
misconduct  as  ground  for  new  trial,   2700. 
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failure  to  disclose  facts  on  examination  as  ground  for  new  trial, 

2702. 
disqualification  of  jurors  as  ground  for  new  trial,  2702. 
motion  to  withdraw  juror  as  condition  to  grant  of  new  trial  for 

surprise,  2714. 
affidavits  of  jurors  on  motion  for  new  trial,  2734. 
fees  as  disbursements,  2985. 

JUSTICES   (see  "Judges"). 

JUSTICE  OF  PEACE, 

docketing  transcript  of  judgment,  2794. 

costs  after  discontinuance  on  plea  of  title,  2924. 

right  of  judgment  creditor  to  redeem  from  execution  sale,  3164. 

description  of  judgment  in  execution,  3093. 

supplementary    proceedings   on   judgment,    3274. 

judgment  as  sufficient  to  support  creditor's  suit,  3394. 

L. 

LEASES    (see,  also,  "Rents"), 

leasehold  property  as  subject  to  execution,  3139. 
interest  of  lessee  as  leviable,  3113. 
lien  of  judgment  on,  2798. 

extinguishment  by  sheriff's  deed  on  execution  sale,  3160. 
power  of  receiver  in  supplementary  proceedings  to  lease  property 
of  debtor,   3367. 

LEAVE  OF  COURT, 

to  issue  execution,  3069. 

after  five  years,  3069. 

after  death  of  defendant,  3073,  3079. 

on  judgments  against  executor  or  administrator,  3080. 
to  issue  second  execution,  3086. 
issuance  of  body  execution,  3203. 

LEAVE  TO  SUE, 

general  rules,  vol.  1,  85  et  seq. 

on  judgment,  2841. 

creditor's  suit,  3389. 

actions  by  receiver  in  supplementary  proceedings,  3373. 

LEGATEES   (see  "Heirs,   Devisees  and  Legatees"). 
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LEVY, 

of  execution,  3115,  3140,  and  see  "Execution  against  Property." 

LIBEL, 

costs  as  of  course,  2915. 

LICENSE, 

costs  as  matter  of  right  where  license  to  use  realty   is  involved, 

2909. 
interest  of  licensee  as  leviable,  3113. 

delivery  of  liquor  license,  in  supplementary  proceedings,  3332. 
excise  license  as  property  which  may  be  reached  by  creditor's  suit, 

3405. 

LIFE  ESTATES, 

lien  of  judgment  on,  2798. 

LIEN  (see,  also,  "Mechanics'  Liens"), 

of  judgment,  see  "Judgment." 
of  execution,  see  "Execution  against   Property." 
of  judgment  by  confession,  2888. 

of  judgment  opened  but  allowed  to  stand  as  security,  2877. 
of  referee  on  his  report,  3049. 

of  execution  on   personal  property,  when  created,  3100. 
creditor's  suit  as  creating,  3417. 

service  of  order  to  appear  in  supplementary  proceedings,   as  cre- 
ating, 3297. 
existence  of  as  relieving  purchaser  from  bid  at  judicial  sale,  3237. 

LIMITATION  OF  ACTIONS    (see  "Statute  of  Limitations"). 

LIQUORS   (see  "Intoxicating  Liquors"). 

LIS  PENDENS, 

filing  in  creditor's  suit,  3418. 

LOST  INSTRUMENTS, 

substitution  of  copy  for  lost  execution,  3088. 

LUNATICS, 

creditor's  suit  to  set  aside  conveyance  by,  3385. 
jurisdiction  to  open  default  of,  2869. 
time  to  move  to  vacate  judgment,  2826. 
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M. 

MALICIOUS   PROSECUTION, 

costs  as  matter  of  right,  2915. 

MANDAMUS, 

reference,  2572. 

to  compel  amendment  of  judgment,  2S14. 

to  compel  sheriff  to  execute  deed,  3156. 

to  collect  costs,  3042. 

double  costs,  2992. 

MANDATES, 

general  rules  as  to,  3089. 

MAPS, 

sums  paid  for  as  disbursements,  2988. 

MARRIAGE    (see  "Married  Women,"  "Breach  of  Promise   to  Marry, 
"Divorce,"   "Alimony,"   "Matrimonial   Actions"). 

MARRIED  WOMEN, 

judgment  for  or  against,  2763. 
power  to  confess  judgment,  2880. 
supplementary  proceedings  against,  3259. 

MATRIMONIAL  ACTIONS, 

judgment,  2770. 

MECHANIC'S  LIEN, 

reference  in  action  to  foreclose,  2566. 
costs  as  discretionary,  2926,  2929. 
additional  allowances,  2995,  3011. 

MEMORANDUM, 

as  part  of  judgment,  2757. 

of  judicial  sale,  3225. 

of  death  of  party,  on  docket  of  judgment,  2793. 

MISCONDUCT, 

of  referee  as  ground  for  vacating  report,  2630. 
ground  for  new  trial,  2698,  and  see  "New  Trial." 
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MISTAKE, 

in  judgment  as  amendable,  2809. 
ground  for  vacating  judgment,  2820. 

time   for  motion,   2826. 
ground  for  opening  default,  2870. 
of  witness  as  ground  for  new  trial,  2713. 
ground  for  setting  aside  judicial  sale,  3228. 
of  purchaser  at  judicial  sale  as  relieving  him  from  his  bid,  3237. 

MONEY  (see,  also,  "Payment  into  Court"), 

leviable,  3107. 

execution  sale  of.  3129. 

ordering  payment  over,  in  supplementary  proceedings,  3331. 

MONEY  HAD  AND  RECEIVED, 

reference  where  long  account  is  involved,  2566. 
recovery  for  in  action  ex  delicto,  2766. 

MONEY  LOANED, 

confession  of  judgment  for,  sufficiency  of  statement,  2883. 

MORTGAGES    (see,  also,  "Foreclosure  of  Mortgages"), 

of  personal  property,  see  "Chattel  Mortgages." 

copy  to  be  furnished  on  redeeming  from  execution  sale,  3179. 

equity  of  redemption  as  subject  to  execution,  3139. 

right  of  mortgagee  to  redeem  from  execution  sale,  3163. 

indorsement  on  execution   against  mortgaged   property,  3098. 

delivery  to  creditor  in  supplementary  proceedings,  3332. 

MOTIONS, 

notice  of  motion,  see  "Notice." 

affidavits,  see  "Affidavits." 

general  rules,  vol.  1,  566  et  seq. 

reference  of  disputed  questions  of  fact,  2571. 

to  amend  judgment,  2812. 

to  open  default  judgment,  2872. 

to  open  default  in  filing  case,  2675. 

to  compel  clerk  to  tax  costs,  3034. 

to  retax  costs,  3036. 

to  set  aside  execution  sale,  3146. 

for  new  trial  on  judge's  minutes,  2717. 

for  extra  allowance  of  costs,  3021. 
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for  resettlement  of  case,  2679. 

determination  of  right  to  proceeds  of  execution  sale,  3135. 

compelling  sheriff  to  execute  deed,  3156. 

quashing  of  execution,  3187. 

costs,  2935. 

sum  fixed  as  costs,  2972. 

more  than  one  bill  of  costs,  2942. 

double  costs,  2993. 

execution  to  collect  motion  costs,  3040. 

MUNICIPAL  CORPORATIONS, 

default  judgment  in  action  against,  2850. 

costs  in.  action  against,  2939. 

liability  for  costs,  2961. 

property  as  subject  to  execution,  3106. 

garnishment  of  salaries  of  employes,   3110,  3111. 

moneys  of  as  subject  to  supplementary  proceedings,  3261. 

N. 

NAMES, 

in  judgment,  2757. 

fictitious  name  in  judgment,  amendment,  2800. 

of  judgment  debtor  in  docket  book,  2791. 

NECESSARIES, 

what  is  a  judgment  for,  3110. 

surplus  income  from  trust  created  by  third  person,  3403. 

NEGLIGENCE   (see,  also,  "Death  by  Wrongful  Act"), 

costs  as  matter  of  right.  2914. 

additional  allowance  of  costs,  3003. 

excusable  neglect  as  ground  for  vacating  judgment,  2820. 

time  for  motion,  2826. 
body  execution  in  action. for  damages,  3197. 

NEGOTIABLE   INSTRUMENTS, 

promissory  note  as  subject  to  execution,  3108. 
confession  of  judgment  on,  2883. 
judgment  against  part  of  defendants,  2760. 

NEW  TRIAL, 

propriety  of  motion,   2684. 
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after  trial  without  a  jury,  2684. 

entry  or  collection  of  judgment  as  precluding  motion  for,  2685. 
necessity  of  motion,  2685. 

to  save  questions  for  review,  2685. 
stipulation  for  new  trial,  2686. 
motion  as  stay  of  proceedings,  2686. 

I.  Grounds  For, 

erroneous  rulings  on  the  trial,  2689. 

rulings  on  evidence,  2690. 

error  in  charge,   2692. 
verdict  against  the  weight  of  e'vidence,  2692. 

in  actions  for  a  penalty,  2694. 

effect   of   two    or    more   juries   reaching   same   conclusion, 
2695. 

motion  for  nonsuit  or  directed  verdict  as  condition  prece- 
dent, 2695. 

excessive  or  inadequate  damages,  2695. 
verdict  contrary  to  law,  2698. 

where  jury  disregards  charge,  2698. 
misconduct,  2698. 

of  party,  2698. 

of  counsel,  2699. 

of  officers,  2699. 

of  spectators  at  trial,  2700. 

of  jury,  2700. 
disqualification  of  jurors,  2702. 

challenge  as  only  remedy,  2702 
newly-discovered  evidence,  2703. 

what  is,  2703. 

when  discovered,  2704. 

diligence  in  discovering,  2705. 

materiality,  2706. 

cumulative  evidence,  2706. 
surprise,  2709. 

as  to  evidence,  2711. 

as  to  witnesses,  2712. 

mistake  of  witness,  2713. 

absence  of  counsel,  2713. 

motion  to  adjourn  or  to  withdraw  juror,  2714. 
defects  in  pleadings,  2714. 
failure  of  court   to  file  decision,  2714. 
death  of  stenographer  as  ground,  2655. 
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II.  Procedure  to  Obtain, 

motion  on  minutes  of  trial  judge,  2716-2721. 
where  complaint  is  dismissed,  2718. 
time  for  motion,  2718. 
notice  of  motion,  2718. 
grounds  of  motion,  2718. 

stating  grounds  in  motion,  2719. 
stenographer's  notes  treated  as  minutes  of  the  judge,  2720. 
who  may  grant,  2720. 
discretion  of  judge,  2720. 
exceptions  as  a  condition  precedent,  2720. 
motion  at  appellate  division,  2721. 
after  trial  by  jury,  2721. 

exceptions  only  can  be  ordered  heard,  2722. 

necessity  of  verdict,  2722. 

discretion  of  trial  judge,  2722. 

obtaining  hearing  by  stipulation,  2723. 

power  of  county  court,  2723. 

effect    of   prior   hearing    of   exceptions   at   trial   term, 

2723. 
ordering   hearing,    2723. 
vacating  order,  2724. 
hearing,  2725. 
after  interlocutory  judgment,  2725. 

judgment  on   denial  by  appellate   division  of  motion  for, 
2779. 
motion  at  special  term,  2727. 
propriety,   2727. 
before  whom  to  move,  2729. 
time  for  motion.  2729. 
motion  papers,  2731. 

where  ground  is  newly-discovered  evidence,  2732. 
where  ground  is  surprise,  2733. 

where    ground    is    irregularity — affidavits    of    jurors, 
2734. 
necessity  of  making  a  case,  2653,  2655. 
time  to  prepare  case,  2657. 
hearing,  2736. 
motion  after  trial  of  particular  issues  by  jury,  2737. 
application,  2738. 
hearing,  2738. 
appeal,  2739. 
motion  after  trial  by  referee,  2739. 
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NEW  TRIAL— Cont'd. 

motion  for,  accompanying  motion  for  confirmation  of  referee's 

report,  2639. 
order,  2740. 

necessity,  form,  and  contents,  2740. 

specifying  grounds  of  motion,  2740. 

entry,  2740. 

imposing  conditions,  2742. 

rehearing,  2745. 

exception  to  order,  274". 

appeal,  2745. 
costs,  2935. 

amount  of  costs  for  proceedings  before,  2972. 
amount  of  costs  before,  and  for  argument,  2971. 
procedure  on  new  trial,  2746. 

NEWLY-DISCOVERED  EVIDENCE, 

ground  for  setting  aside  report  of.  referee,  2629. 

ground  for  new  trial,  21 

right  to  first  urge  on  appeal,  2686. 

motion  for  new  trial  must  be  made  at  special  term,  2727. 

NONRESIDENTS   (see,  also,  "Absence,"  "Residence"), 

power  to  act  as  receiver  in  supplementary  proceedings,  3352,  3358. 
proof  where  judgment  by  default  taken  against,  2858. 
county    in   which   to   be   examined    in   supplementary   proceedings, 
3290. 

NONSUIT, 

contents  of  report  of  referee,  2621. 

power  of  referee,  2592. 

judgment  on,  2756. 

judgment  as  final,  2753. 

motion  for  as  condition  to  new  trial,  2695,  2721. 

NOTE  OF  ISSUE. 

hearing  of  exceptions  by  appellate  division,  2726. 

NOTICE, 


general  rules,  vol.  1,  80,  646. 

of  pendency  of  action,  see  "Lis  Pendens." 

time  and  place  of  reference,  2589,  2604. 
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NOTICE— Cont'd. 

to  terminate  reference,  2628. 

of  proceedings  to  assess  damages  where  judgment  by  default,  2853. 

of  judicial  sale,  3217,  3230. 

to  judgment  debtor,  where  third  person  examined  in  supplemen- 
tary proceedings,  3293. 

to  limit  time  to  prepare  case,  2657. 

of  taxation  of  costs,  3026. 

of  retaxation  of  costs,  3027. 

of  execution  sale  of  personal  property,  3127. 

of  execution  sale  of  realty,  3140. 

of  exceptions,  inclusion  in  judgment  roll,  2789. 

application  to  discharge  judgment  against  bankrupt,  2835. 

application  to  court  for  default  judgment,  2857. 

application  for  leave  to  sue  on  judgment,  2841. 

application  for  judgment  by  default,  2858. 

asking  for  costs,  2937. 

motion  to  vacate  judgment,  2823,  2827. 

motion  to  vacate  judgment  by  confession,  2891. 

motion  to  vacate  judgment,  2827. 

motion  to  open  default  judgment,   2873. 

motion  to  amend  judgment,  2812. 

motion  for  leave  to  issue  execution,  3070,  3081. 

motion  to  permit  execution  against  real  property  after  ten  years, 
2801. 

motion  to  quash  execution,  3189. 

motion  for  leave  to  issue  execution  after  death  of  debtor,  3076. 

motion  for  extra  allowance,  3023. 

motion  for  new  trial  on  judge's  minutes,  2718. 

motion  at  special  term,  for  new  trial,  2729. 

motion  for  new  trial  by  appellate  division  after  interlocutory 
judgment,  2726. 

motion  to  vacate  order  that  exceptions  be  first  heard  by  appellate 
division,  2724. 

motion  to  stay  judicial  sale,  3226. 

motion  to  set  aside  judicial  sale,  3231. 

motion  to  set  aside  order  to  appear  in  supplementary  proceedings, 
3302. 

motion  to  dismiss  or  discontinue  supplementary  proceedings,  3346. 

motion  to  obtain  order  permitting  third  person  to  pay  sheriff,  in 
supplementary  proceedings,  3227. 

motion  to  require  payment  or  delivery  in  supplementary  proceed- 
ings, 3329. 

motion  to  extend  receivership  in  supplementary  proceedings,  3357. 
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NOTICE— Cont'd. 


motion  to  appoint  receiver  in  supplementary  proceedings,  3347. 

supplementary  proceedings,  3279. 

general  rules  as  to  notice  of  motion,  vol.  1,  582  et  seq. 

order  to  show  cause,  see  "Order  to  Show  Cause." 

filing  notice  of  ownership  of  judgment,  2832. 

NOTICE  OF  APPEAL, 

on  hearing  of  exceptions   in   first   instance  by  appellate   division, 
2723. 

NOTICE  OF  TRIAL, 

trial  by  referee,  2589. 

amount  of  costs  for  proceedings  before  notice  of  trial,  2962. 

NUISANCE, 

costs  as  matter  of  right,  in  action  to  abate,  2910,  2926. 
basis  of  computing  extra  allowance  of  costs  in  action  to  restrain, 
3014. 

NUNC  PRO  TUNC, 

docketing  judgment,  2800. 

amending  docket  of  judgment,  2792. 

amendment  of  judgment  roll,  2790. 

entry  of  judgment,  2785. 

amendment  of  judgment.  2814. 

amendment  of  statement  confessing  judgment,  2886. 

leave  to  issue  execution,  3071. 

amendment  of  execution,  3188. 

substitution  of  copy  for  lost  execution,  3088. 

0. 

OATHS   (see,  also,  "Affidavits"), 
of  referee,  2588,  2605. 

waiver,  2588,  2589. 
administration  by  referee  to  witnesses,  2594. 
of  referee  in  supplementary  proceedings,  3314. 

waiver,   3315. 
administering  to  witnesses  in  supplementary  proceedings,  3317. 
witness  in  supplementary  proceedings,  3321. 

OBJECTIONS, 

on  reference  to  take  an  account,  2609. 
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OFFER  TO  ALLOW  JUDGMENT, 

as  precluding  objection  to  liability  for  costs,  2905. 
additional  allowance  of  costs  on  accepting  or  refusing,  3007. 

OFFICERS   (see,  also,  "Clerks  of  Court,"  "Sheriffs,"  "Attorneys"), 

receiver  as  officer  of  court,  3376. 

power  to  confess  judgment,  2880. 

power  to  purchase  at  judicial  sale,  3224. 

misconduct  as  ground  for  new  trial,  2699. 

double  costs  in  actions  against,  2991. 

costs  in  action  against  school  officers,  2938. 

additional  allowance  of  costs  in  action  to  remove,  or  to  try  title, 

3011. 
body   execution   against,    on   judgment   for   misconduct    or    neglect, 

3198. 

OMISSIONS   (see,  also,  "Mistakes,"  "Amendments"), 

general  regulations  respecting,  vol.  1,  698. 

in  judgment  as  amendable,  2809. 

in  docketing  judgments,  effect  of,   2792. 

OPENING  ADDRESS  TO  JURY, 

statement   as   basis   of   computing   additional    allowance    of   costs, 
3010. 

OPINIONS, 

incorporation  in  case,  2662,  2673. 

ORDERS, 

general  rules,  vol.  1,  615  et  sea.. 

reference,  2577. 

reference  by  consent,  2554. 

additional  allowance,  3024. 

amending  judgment,  2813. 

appointment  of  receiver,  3353. 

directing  issues  to  be  tried  in  action  against  corporation,  2850. 

leave  to  issue  execution  after  death  of  debtor,  3078. 

new  trial,  2740. 

retaxation  of  costs,  3037. 

vacating  judgment,  2830. 

vacating  judgment  by  confession,  2891. 

vacating  judicial  sale,  3232. 
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ORDERS— Cont'd. 


for  resale  under  judgment,  3241. 

for  payment   or   delivery   of   property,   in   supplementary   proceed- 
ings, 3325  et  seq. 
basis  for  supplementary  proceedings,  3274. 
enforcement  by  execution,  3060. 

ORDER  TO  SHOW  CAUSE, 

general  rules,  vol.  1,  590  et  seq. 

P. 
PAPERS, 

general  rules  as  to,  vol.  1,  646  et  seq. 

service  of,  see  "Service." 

filing  of,  see  "Filing." 

affidavit  of  disbursement  for  copy  of,  3030. 

PARCELS, 

sale  in,  3143,  3223,  3230. 

PARTIES, 

general  rules,  vol.  1,  366  et  seq. 

plaintiffs,  see  "Plaintiffs." 

defendants,  see  "Defendants." 

for  or  against  whom  judgment  may  be  rendered,  2759. 

names  of  in  judgment,   2757. 

adding,  on  denying  motion  to  vacate  judgment,  2830. 

misconduct  as  ground  for  new  trial,  2698. 

new  trial  where  testimony  in  conflict  with  disinterested  witnesses, 

2693,  2694. 
new  trial  as  to  co-party,  2740. 
witness  fees  as  disbursements,  2980. 

nonjoinder  of  as  relieving  purchaser  at  judicial  sale,  3236. 
in  creditor's  suit,  3411. 

PARTITION, 

judgment  by  default,  2763. 

costs  as  matter  of  right,  2910,  2926. 

additional  allowances,  2995. 

additional  allowance  of  costs  as  discretionary,  3002,  3006. 

basis  of  computation,  3012,  3018. 

amount  of,  3019. 
more  than  one  extra  allowance  of  costs,  3001. 
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PARTNERSHIP, 

effect  of  opening  judgment  against,  2831. 

discharge  of  judgment  where  partner  is  bankrupt,  2836. 

costs  as  discretionary  in  action  to  charge  estate  of  deceased  part- 
ner with  firm  debts,  2926. 

basis  of  computing  extra  allowance  in  action  for  accounting,  3017. 

sale  of  partnership  property  on  execution  against  partner,  3114. 

release  of  firm  property  levied  on,  3122. 

priority  between  executions  against  firm  and  against  partner,  3103. 

creditor's  suit  against,  without  exhausting  remedy  at  law  against 
all  of  partners,  3392,  3393. 

PATENTS, 

subject  to  supplementary  proceedings,  3261. 
reached  by  creditor's  suit,  3406. 

PAUPERS   (see  "Poor  Persons"). 

PAYMENT, 

of  default  judgment  as  bar  to  motion  to  open,  2871. 

of  witness  fees  as  condition  to  taxing  as  disbursements,  2983. 

bid  at  execution  sale,  3131. 

to  redeem  from  execution  sale,  3172. 

effect  of,  by  third  person,  in  supplementary  proceedings,  3327. 

application  by  receiver   in  supplementary  proceedings,   3376,  3377. 

PAYMENT  INTO  COURT, 

general  rules,  vol.  2,  2014-2024. 

supplementary  proceedings  to   reach,  3257. 

allowance  of,  by  application  at  foot  of  decree,  2812. 

as  condition  of  awarding  new  trial,  2744. 

judgment   requiring,  as  enforcible  by  contempt  proceedings,   3062. 

PENALTIES    (see,  also,  "Fines"), 

body  execution  in  action  to  recover,  3197. 

new  trial  in  action  for,  because  verdict  against  weight  of  evidence, 

2694. 
costs  as  matter  of  right  in  action  to  recover,  2919. 
for  clerk's  neglect  to  docket  judgment,  2795. 

PENSIONS, 

judgment  as  lien  on,  2797. 


INDEX.  3553 

[references  are  to  pages.] 
PEOPLE    (see,  also,   "Actions  by   People"), 

execution  against,  3058. 

costs  as  matter  of  right  where  people  are  a  party,  2914. 

PERJURY. 

ground  for  new  trial,  2708. 

in  supplementary  proceedings,  as  a  contempt,  3337. 

PERSONAL  INJURIES  (see  "Negligence,"  "Death  by  Wrongful  Act"), 

PERSONAL  PROPERTY, 

sale  on  execution,  see  "Execution  against  Property." 

when  title  vested  in  receiver  in  supplementary  proceedings,  3361. 

creditor's  suit  to  set  aside  fraudulent  conveyance,  3386. 

PETITION, 

for  leave  to  issue  execution  en  judgment  against  executor  or  ad- 
ministrator, 3082. 

PHYSICAL  EXAMINATION  OF  PARTY, 
general  rules,  vol.  2,  1817-lb-4. 

PHYSICIANS  AND  SURGEONS, 

reference  in  actions  to  recover  for  services,  2565. 
PLACE  OF  BUSINESS, 

county  of,  to  which  execution  to  be  issued,  3276. 

PLACE  OF  TRIAL, 

change  of,  see  "Change  of  Place  of  Trial.'" 

1  LAIN  TIFF. 

in  creditor's  suit,  3411. 
joinder  of,  3412. 

PLEADING   (see,  also,  "Supplemental  Pleadings,"  "Demurrers,"  "Veri- 
fication"), 

general  rules,  vol.  1,  819  et  seq. 

complaint,  see  "Complaint." 

answer,  see  "Answer." 

power  of  referee  to  order  judgment  on  the  pleadings,  2593. 

N.  Y.  Prac— 223. 
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PLEADING — Cont'd. 

including  in  judgment  roll,  2787. 
defects  in  as  ground  for  a  new  trial,  2714. 
judgment  on,  for  frivolousness,  as  final,  2753. 
as  evidence  of  subject-matter  involved,  3024. 

PLEDGES, 

interest  of  pledgor  as  leviable,  3112. 

PLURIES  EXECUTION, 

what  is,  3087. 

POLICY, 

of  insurance,  see  "Insurance." 

POOR  PERSONS, 

leave  to  sue  or  defend  as,  vol.  2,  1872-1882. 
right  of  plaintiff  to  costs  as  of  course,  2918. 
right  to  extra  allowance  of  costs,  3000. 

POSSESSION, 

claim  of  possession  as  claim  of  title,  2909. 

right  of  execution  purchaser  to,  3150. 

inability  to  obtain  as  relieving  purchaser  from  his  bid  at  judicial 

sale,  3238. 
how  obtained  by  purchaser  at  judicial  sale,  3245. 

POSTING, 

notice  of  execution  sale,  3127,  3141. 
notice  of  judicial  sale,  3217. 

POSTPONEMENT, 

of  trial  in  general,  vol.  2,  2024-2036. 

power  of  referee  to  grant,  2598,  2605. 
in  supplementary  proceedings,  3316. 

execution  sale,  3128. 

judicial  sale,  3222. 
notice  of,  3219. 

examination  in  supplementary  proceedings  as  abandonment  there- 
of, 3344. 

motion  to  adjourn  as  condition  to  grant  of  new  trial  for  surprise, 
2714. 

notice  of  postponement  of  execution  sale,  3127. 
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PROBATE, 

power  of  receiver  in  supplementary  proceedings  to  contest,  3375. 

PREFERRED  CAUSES, 

general  rules,  vol.  2,  1674. 

PRESUMPTIONS, 

levy,  3126. 

regularity  of  judicial  sale,  3226. 

of  payment  of  judgment,  as  requiring  dismissal  of  supplementary 
proceedings,   3345. 

PRINCIPAL  AND  AGENT   (see  "Agent"). 

PRINCIPAL  AND  SURETY  (see  "Sureties"). 

PRINTING, 

expenses  as  disbursements,  2989. 

PRIORITIES, 

between  judgment  and  otber  liens,  2807. 

between  executions,  3102. 

between    creditors    instituting    supplementary    proceedings,    3297, 

3377. 
between  plaintiffs  in  different  creditors'  suits,  3420. 

PROFITS, 

levy  on,  3108. 

PROOF, 

of  service  of  order  to  appear  in  supplementary  proceedings,  3296. 

PROVISIONAL  REMEDIES  (see  "Arrest,"  "Attachment,"  "Injunction," 
"Receivers,"  etc.). 

PUBLICATION, 

general  rules  as  to,  vol.  1,  651. 

notice  of  execution  sale,  3140. 

notice  of  judicial  sale,  3217. 

fees  for  as  disbursements,  2988. 

entry  of  default  judgment  where  service  of  summons  is  by,  2858. 
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PUFFER, 

employment  of  as  ground  for  setting  aside  judicial  sale,  3228. 

Q. 

QUESTIONS  OF  LAW  (see,  also,  "Requests  to  Find"), 

surprise  as  to,  as  ground  for  new  trial,  2710. 

reference  where  difficult  questions  of  law  are  involved,  2560 

QUESTIONS  OF  FACT  (see,  also,  "Requests  to  Find"), 

reference  to  report  on,  2569. 

judgment  after  trial  of  specific  questions  of  fact,  2778. 
by  jury,  2778. 
by  referee,  2779. 
new  trial  of  specific  questions  tried  by  a  jury,  2736. 
review  on  appeal  as  dependent  on  making  of  motion  for  new  trial, 

2685. 
review  where  order  for  new  trial  does  not  specify  grounds,  2740. 
review  where  exceptions  ordered  heard  first  by  appellate  division, 

2725. 
review  of  as  dependent  on  case  containing  all  the  evidence,  2665. 

QUIETING  TITLE, 

action  by  execution  purchaser,  3148. 

basis  of  computing  additional  allowance,  3016. 

QUO  WARRANTO, 

additional  allowance  of  costs,  3011. 
double  costs,  2992. 

R. 

RAILROADS, 

rolling  stock  as  subject  to  execution,  3106. 

REAL  PROPERTY  (see,  also,  "Waste,"  "Nuisance,"  "Partition,"  "Spe- 
cific Performance,"  "Ejectment,"  "Determination  of  Claim  to 
Real  Property"), 

actions  for  dower,  see  "Dower." 

sale  on  execution,  see  "Execution  against  Property." 

docketing  judgment  to  create  lien  on,  2795,  and  see  "Judgment." 

what  is  an  interest  in,  to  which  lien  of  judgment  will  attach,  2798. 

judgment  as  lien  on  equitable  estate,  2799. 
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REAL   PROPERTY— Cont'd. 

costs   as   of   course   in   actions   involving   title    to,    2907,    and    see 

"Costs." 
when  title  vested  in  receiver  in  supplementary  proceedings,  3360. 

REARGUMENT, 

allowance  by  referee,  2602. 

REBUTTAL, 

new  trial  to  present  testimony  in  rebuttal,  2712. 

RECEIPT, 

on  delivery  of  execution  to  sheriff,  3088. 

RECEIVERS, 

general  rules,  vol.  2,  1617-1658. 
in  creditor's  suit,  see  "Creditor's  Suit." 

in   supplementary   proceedings,   see   "Supplementary   Proceedings." 
as  officer  of  court,  3063. 

power  to  move  to  vacate  judgment  by  confession,  2890. 
personal  liability  for  costs,  2951. 
liability  of  third  person  for  costs,  2947. 

judgment    requiring   payment   to,   as   enforcible   by   contempt   pro- 
ceedings, 3063. 
property  in  hands  of  as  subject  to  execution,  3140. 
appointment  as  divesting  lien  of  execution,  3101. 
examination  of  in  supplementary  proceedings,  3257. 
avoiding  transfers  by  debtor  where  estate  is  insolvent,  3432. 
notice  to  of  motion  to  vacate  judgment,  2828. 

RECORDATION   OF   PAPERS, 

order  appointing  receiver  in  supplementary  proceedings,  3354. 

certificate  of  redemption  from  execution  sale,  3180. 

sheriff's  deed,  3160. 

certificate  of  execution  sale,  3147. 

notice  to  permit  execution  after  ten  years,  2801. 

RECOVERY, 

what  constitutes,   2922. 

REDEMPTION, 

of  real  property  from  execution  sale,  3162  et  seq. 
from  judicial  sale,  3246. 
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REFERENCE  (see,  also,  "Report,"  "Requests  to  Find"), 

appointment,  oath,  and  powers  in  supplementary  proceedings,  3313- 

3319. 
costs  as  discretionary,  2935. 
costs  to  abide  the  event,  2938. 
amount  of  costs,  2972. 
motion,  2572. 

motion  papers,  2574. 

opposing  papers,  2575. 
hearing  and  determination,  2576. 

burden  of  proof,  2577. 
order,  2577. 

who  may  make,  2580. 

entry  and  service,  2580. 

provision  as  to  costs,  2580. 

amendment,  2580. 

vacation,  2581. 

collateral  attack,  2582. 

waiver  of  objections,  2582. 

appeal,  2582. 
judgment  ordering  reference  as  interlocutory,  2752. 
on  motion  for  new  trial,  2736. 

to  hear  proof  where  judgment  taken  by  default,  2858,  2861. 
to  take  proof  on  motion  to  open  default  judgment,  2875. 
power  of  special  term  to  compel  referee  to  resettle  case,  2679. 
power  of  referee  to  sell  pursuant  to  judgment,  3220. 

duty  to  give  security,  3221. 

I.  Reference  by  Consent, 

the  consent,  2553. 

order,  2554. 

who  appointed  referee,  2555. 

number  of  referees,  2556. 

extent  of  reference,  2556. 

termination  by  reason  of  extrinsic  events,  2556. 

effect  of   reversal   on  appeal  or  granting  of   a  new   trial, 
2557. 
effect,  2557. 

II.  Right  to  Compulsory  Reference, 

examination  of  long  account  in  actions  triable  by  a  jury,  2557. 
what  constitutes  an  account,  2559. 
what  is  a  "long"  account,  2560. 
difficult  questions  of  law,  2560. 
necessity  that  account  be  main  issue,  2561. 


INDEX.  3559 

I  REFERENCES    ARE    TO    PAGES.] 

REFERENCE— Cont'd. 

effect  of  joinder  of  causes  of  action,  2562. 
pleadings  to  be  considered,  2563. 

illustrations  of  rule  as  applied  to  particular  actions,  2o63. 
reference  as  matter  of  right,  2567. 
examination  of  long  account  in  actions  triable  by  the  court, 

reference  to   report  on  one  or  more  specific  questions  of 

fact,  2568. 
order  of  trial  of  issues,  2569. 
reference  of  incidental  questions,  2569. 
reference  to  take  an  account,  2570. 
reference  on  collateral  matters,  2570. 

reference  in  special  cases  as  provided  for  by  section  827 
of  the  Code,  2571. 

III.  The  Referee. 

number  of  referees,  2582. 
who  may  be  appointed,  2583. 

residence,  2583. 
resignation,  2583. 
removal,  2583. 

appointment  of  new  referee,  2586. 
after  reversal  on  appeal,  2586. 
termination  of  powers,  2587. 
appointment  of  referee  without  order  as  ground  for  vacating 

judgment,  2816. 
fees  of  referee,  3047. 

compensation  for  selling  at  judicial  sale,  3246. 
fees  as  disbursements,  2984. 
affidavit  as  to  disbursements  for  referee's  fees,  3030. 

IV.  Procedure  on  Reference  to  Hear  and  Determine, 
order  as  authority  of  referee,  2588. 
oath  of  referee,  2588. 

who  may  administer,  2588. 

express  waiver,  2588. 

effect  of  failure  to  be  sworn,  2588. 
bringing  on  case,  2589. 

notice  of  time  and  place  of  hearing,  2589. 

notice  of  trial,  2590. 
subpoenaing  witnesses,  2591. 
place  of  hearing,  2591. 
powers  and  duties,  2592. 

dismissal,  nonsuit,  and  judgment  on  the  pleadings,  2o93. 
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REFERENCE— Cont'd. 

administering  oath  to  witnesses,  2594. 

admitting  or  rejecting  evidence,  2594. 

striking  out  evidence,  2595. 

reopening  cases,  2596. 

amendments  to  summons  or  pleadings,  2596. 

adjournment,  2598. 

costs,  2599. 

punishment  for  contempt,  2599. 

determination  of  issues,  2600. 

power  to  settle  case,  2671. 

power  to  hear  motion  for  additional  allowance,  3022. 
reargument,  2602. 
new  trial,  2684,  2737,  2739. 
necessity  of  case  on  motion  for  new  hearing,  2655,  2656. 

V.  Procedure  on  Reference  to  Report  on  Facts, 
order  as  authority  of  referee,  2603. 
bringing  on  hearing,  2603. 

notice,  2604. 
subpoenaing  witnesses,  2605. 
procedure  on  hearing,  2605. 

oath  of  referee,  2605. 

adjournments,   2605. 

evidence,  2606. 

signing  testimony,  2607. 

punishment  for  contempt,  2607. 

costs,  2607. 
hearing  on  reference  to  take  an  account,  2608. 

REFORMATION  OF  WRITTEN  INSTRUMENTS, 
additional  allowance  of  costs,  3011. 

REHEARING, 

of  motion  for  new  trial,  2745. 

RELATIVES, 

relationship  to  referee  as  ground  for  setting  aside  his  report,  2632. 

RELATOR, 

liability  for  costs,  2961. 
RELEASE, 

of  imprisoned  debtor  as  satisfaction  of  judgment,  3208. 
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RELEASE— Cont'd. 


from  judgment  as  precluding  appointment  of   receiver  in  supple- 
mentary proceedings,  3352. 

REMITTITUR, 

assessment   of   damages    after    remittitur   from    court    of   appeals, 
2867. 

REMOVAL, 

of  referee,  2584. 

of  receiver  in  supplementary  proceedings,  3258. 

of  sheriff,  before  return  of  execution,  effect,  3058. 

RENTS  (see,  also,  "Leases"), 

reached  by  creditor's  suit,  3405. 

as  belonging  to  receiver  in  supplementary  proceedings,  3367,  3368. 

REPLEVIN, 

contents  of  execution,  3097. 

goods  replevined  as  subject  to  execution,  3106. 

costs  as  matter  of  right,  2912. 

double  costs,  2990. 

body  execution,  3199. 

REPORT, 

use  of  word  in  Code,  2614. 
definition,  2614. 
preparation,  2614. 
formal  parts,'  2616  . 

caption,  2616. 

address,  2616. 

date,  2616. 

signature,  2616. 
contents  where  reference  is  of  all  the  issues,  2616. 

finding  of  facts,  2617. 

conclusions  of  law,  2619. 
contents  where  reference  is  of  part  of  issues,  2620. 
contents  on  hearing  of  demurrer  or  motion  for  nonsuit,  2621. 
contents  where  reference  is  interlocutory,  2622. 
amendment,  2624. 
time  in  which  to  make  report,  2625. 

waiver  of  right  to  terminate,  2626. 

when  time  begins  to  run,  2627. 
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who  may  give  notice  to  terminate.  2628. 

service  of  notice,  2628. 

sufficiency  of  notice.  2628. 

waiver  of  notice,  2628. 

enlarging  time,   2628. 
vacation  or  setting  aside.  2628.  2744. 

misconduct  of  referee.  2630. 

relationship  of  referee,  2632. 
exceptions,  2632. 

time,  2636. 

who  may  except,  2636. 

sufficiency.   2637. 
confirmation  and  hearing  of  exceptions.  2638. 

time.  2640. 

order,  2641. 

effect.  2642. 

appeal,  2642. 
sending  case  back  to  referee,  2642. 

appointment  of  new  referee,  2645. 

procedure  before  referee  on  return  of  report.  2646. 

amended  report,  2646. 
entry  of  judgment.  2647. 

where  reference  is  to  determine  all  the  issues,  2647.  2769. 

where  part  of  the  issues  are  referred.  2648. 

where  reference  is  interlocutory,  2648. 
review  on  appeal  and  subsequent  procedure.  2649. 
as  terminating  power  of  referee.  2587. 
amendment  of  judgment  where  it  fails  to  conform  to.  : 
including  in  judgment  roll,  27SS. 
including  in  case,  2662. 
service  to  limit  time  to  prepare  case,  2657. 
findings  in  as  controlling  findings  in  case,  2679. 
of  referee  in  supplementary  proceedings,  3317. 
conditions  on  setting  aside  report  of  referee.  2744. 

REQUESTS  TO  FIND, 

propriety,  2609. 
time  for  submission.  2610. 
form  and  contents,  2611. 
disposition  of.  2612. 
review  of  refusal,  2614 
as  estoppel.  2614. 
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RESETTLEMENT, 
of  case,  2679. 

.  RESIDENCE, 

what  is,  3277. 
of  referee,  2584. 

RESIGNATION, 

of  referee,  2584. 

RESTITUTION, 

on  vacating  judgment,  2831. 

on  granting  new  trial,  2740.  lafBlllt    2859 

undertaking  for,  where  judgment  rendered  by  default,  28o9. 
enforcement  of  order  by  execution,  3059-3061. 

RESULTING  TRUSTS, 

power  of  receiver  in  supplementary  proceedings  as  to,  3372. 
creditor's  suit  to  reach,  3387  et  seq. 

RETAXATION, 
of  costs,  3035. 

RETURN, 

of  execution.  31S2.  and  see  "Execution  Against  Property." 
direction  in  execution  as  to,  3096. 
before  commencing  supplementary  proceedings,  3277. 
before  bringing  creditor's  suit,  3383  et  seq. 

REVERSAL, 

as  vacating  order  of  reference,  2556. 

new  referee  after  reversal,  2586. 

for  omission  to  insert  proper  papers  in  judgment  roll,  --89. 

of  order  vacating  judgment,  2829,  2830. 

effect  on  title  of  execution  purchaser,  3133. 

canceling   docket  of   reversed   or   modified   judgment,   2806. 

s. 

SALES  (see  also,  "Bona  Fide  Purchasers,"  "Title,"  "Conditional  Sales," 
'Goods  Sold  and  Delivered."  "Judicial  Sales,"  "Execution  Agamst 
Property"), 
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SALES— Cont'd. 

of   personal   property   by    receiver   in   supplementary   proceedings, 

3368. 
of  real  estate  by  receiver  in  supplementary  proceedings,  3367. 
interest  of  contract  purchaser  of  realty  as  subject  to  execution,  3138. 
judgment  as  lien  on  land  held  under  contract  for  purchase,  2798. 

SATISFACTION, 

of  judgment,  2834. 

filing  satisfaction  piece,  where  judgment  satisfied,  2837. 

SCHEDULES, 

annexation  to  statement  confessing  judgment,  2885. 

SCHOOLS, 

costs  in  actions  against  school  officers,  2938. 

SCIRE  FACIAS, 

substitutes  for,  3067. 

SEAL, 

execution,  3091. 

on  receiver's  bond  in  supplementary  proceedings,  3356. 

SEARCHES, 

fees  paid  for  as  disbursements,  2989. 

SECURITY  FOR  COSTS, 

general  rules,  vol.  2,  1882-1910. 

in  supplementary  proceedings,  3344. 

giving  of,  as  condition  of  opening  default  judgment,  2876. 

SEDUCTION, 

costs  as  matter  of  right,  2915. 

SEQUESTRATION, 

nature  and  history  of  writ,  3437. 
present  use,  3438. 

SERVICE, 

answer  on  co-defendant,  2761. 
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SERVICE— Cont'd. 

draft  of  judgment  before  its  entry,  2771. 
notice  of  motion  to  vacate  judgment,  2828. 
papers  to  limit  time  to  serve  case,  2656. 
extension  of  time  to  serve  case,  2658. 
order  of  reference,  2580. 
notice  to  terminate  reference,  2628. 

order  for  examination  in  supplementary  proceedings,  3294. 
injunction  order,  3304. 
warrant  of  arrest,  3310. 
compelling  acceptance  of  service  of  case,  2658. 

SET-OFF  (see,  also,  "Counterclaims"), 

of  costs,  3043. 

right  to  offset  judgments  as  precluding  a  receiver  in  supplementary 

proceedings,  3352. 

SETTLEMENT, 

amount  of  costs  on,  2962. 

prolonging  litigation  after,  to  determine  right  to  costs,  2904. 

vacating  judgment  entered  after,  2817. 

of  case,  2670. 

of  form  of  judgment,  2772. 

SEVERANCE  OF  ACTIONS, 

general  rules,  vol.  2,  1702-1711. 

judgment  on  part  of  issues,  2767. 

costs  of  both  actions  as  matter  of  right,  2920. 

SHERIFF, 

deed  on  execution  sale,  see  "Execution  Against  Property." 
duty  to  conduct  judicial  sales,  3220. 
duty  to  personally  conduct  execution  sale,  3129. 
power  to  purchase  at  execution  sale,  3131. 

duties  on  receiving  money  or  other  property  through  supplementary 
proceedings,  3334. 

duty  to  execute  deed  after  execution  sale  as  personal,  3157. 

duties  on  delivery  of  execution  to,  3088. 

duties  on  execution  of  writ  of  inquiry,  2863. 

disqualification  to  act  as  affecting  proceedings  on  execution,  30o8. 

liability  for  escape,  3210. 

liability  for  failure  to  return  execution,  3187. 

custody  of  papers  to  redeem  from  execution  sale,  3179. 
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fees  as  disbursements,  2988. 

taxation  of  fees,  3050. 

mode  of  collecting  fees,  3051. 

trial  of  title  to  property  levied  on,  3123. 

SICKNESS  (see  "Illness"). 

SIGNATURE, 

case,  2675. 

demand  of  notice  of  execution  of  reference  or  writ  of  inquiry,  2862. 

execution,  3090. 

indorsement  as  equivalent  to,  3090. 
inquisition,  2864. 
judgment,  2758. 

of  judgment   as   entry,   2781. 
judgment  roll,  2787. 
requests  to  find,  2613. 
report  of  referee,  2614. 

testimony  of  witnesses  on  reference  to  report  facts,  2607. 
testimony  in  supplementary  proceedings,  3319. 
statement  confessing  judgment,  2885. 

SLANDER, 

costs  as  of  course,  2915. 

SPECIAL  PROCEEDINGS, 

supplementary  proceedings,  3255,  and  see  "Supplementary  Proceed- 
ings." 
motions  by  or  against  purchaser  at  judicial  sale,  3239. 
costs  as  dependent  on  statute,  2901. 
costs  as  discretionary,  2933. 
double  costs,  2990. 
additional  allowance  of  costs,  3005. 
collection  of  costs  by  contempt  proceedings,  3042. 

SPECIAL  TERM, 

motion  for  new  trial  at,  2727. 

SPECIFIC  PERFORMANCE, 

costs  as  discretionary,  2927. 

basis  of  computing  extra  allowance,  3016. 

enforcing  payment  of  bid  at  judicial  sale,  3240. 
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STATE, 

payment  of  costs  awarded  against,  3043. 

STATEMENT, 

confession  of  judgment,  2881. 

STATUTES, 

table  of  statutes  cited,  see  front  of  volume. 
subsequent  statute  as  newly  discovered  evidence,  2704. 

STATUTE  OF  FRAUDS, 

memorandum  of  judicial  sale,  3225. 

as  applicable  to  execution  sale  of  personalty,  3132. 

STATUTE  OF  LIMITATIONS, 

gneral  rules,  vol.  1,  435  et  seq. 

execution  after  action  on  judgment  is  barred,  3072. 

STAY  OF  PROCEEDINGS, 

general  rules,  vol.  2,  1910-1925. 

on  execution,  3191. 

of  supplementary  proceedings,  3267. 

of  judicial  sale,  3226. 

for  informality  in  entering  judgment,  2784. 

stipulation  for,  as  condition  of  opening  default  judgment,  2876. 

by  preparation  or  settlement  of  case,  2682. 

by  motion  for  new  trial,  2686. 

by  motion  for  new  trial  on  exceptions  after  interlocutory  judgment, 

2726. 
as  discharge  of  imprisoned  debtor,  3212. 
notice  to  sureties  on  appeal  bond  of  suspending  of  lien  of  judgment, 

2803. 

STENOGRAPHER, 

fees  as  disbursements,  2985. 

notes  as  judge's  minutes  on  motion  for  new  trial,  2720. 
right  of  party  to  use  of  minutes  to  prepare  case,  2658. 
use  of  minutes  on  settlement  of  case,  2672. 
death  as  ground  for  new  trial,  2655. 

omission  to  note  an  exception  as  ground  for  resettlement  of  case, 
2681. 
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STIPULATION  (see,  also,  "Agreements"), 

to  show  consent  to  reference,  2553. 

naming  referee,  2555. 
as  condition  of  awarding  new  trial,  2744. 
as  affecting  finality  of  judgment,  2754. 
for  hearing  of  exceptions  by  appellate  division,  2723. 
vacation  of  judgment  entered  in  violation  of,  2816. 
waiver  of  costs,  2903. 
to  increase  costs,  2903. 

validity  on  opening  of  default  judgment,  2878. 
affecting  right  to  take  judgment  by  default,  2871. 
waiving  settlement  and  signature  of  case,  2670. 
substitute  for  certification  of  case,  2676. 
as  affecting  award  of  extra  allowance,  2999. 

STOCKHOLDERS   (see  "Corporations"). 

STRIKING  OUT, 

correction  of  judgment,  2809. 

power  of  referee  to  strike  out  evidence,  2595. 

SUBMISSION  OF  CONTROVERSY, 

costs,  2933. 

additional  allowance  of  costs,  3006. 

SUBPOENA, 

expense  of  serving  as  disbursement,  2990. 
to  attend  before  referee,  2591,  2605. 
in  supplementary  proceedings,  3315. 

to  obtain  attendance  at  examination  in  supplementary  proceedings, 
3320. 

SUBPOENA  DUCES  TECUM    (see,  also,  "Books"), 

issuance  by  referee,  2591. 

in  supplementary  proceedings,  3316. 

SUMMARY  PROCEEDINGS, 

to  recover  possession  of  lands  sold  on  execution,  3151. 

SUMMONS, 

general  rules,  vol.  1,  710. 

amendment  of  judgment  where  no  summons  served,  2810. 
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entry  of  default  judgment  where  service  by  publication,  2858. 
defects  in  as  ground  for  vacating  judgment,  2816. 
inclusion  in  judgment  roll,  2789. 
amount  of  costs  for  serving,  2963. 
fee  for  serving  as  disbursement,  2990. 

SUNDAY  (see,  also,  "Holidays"), 

levy  of  execution  on,  3115. 

order  returnable  on  Sunday  as  a  nullity,  3290. 

SUPERVISOR, 

costs  in  action  against,  2938. 

SUPREME  COURT    (see  "Appellate  Division,"  "Appellate  Term"), 
jurisdiction  and  powers  in  general,  vol.  1,  151  et  seq. 

SUPPLEMENTAL  PLEADINGS, 
general  rules,  vol.  1,  1049. 

SUPPLEMENTARY  PROCEEDINGS, 

special  proceedings,  3255. 
three  remedies,  3255. 

order  against  judgment  debtor  before  return,  3256. 

order  against  third  person,  3256. 
election  of  remedies,  3257. 
persons  entitled,  3258. 
persons  liable,  ?>-' 

corporations,  3259. 
time,  3260. 
property  which  can  be  reached,  3261. 

f  xc  mpt  property,  3262. 

property  held  in  trust,  3262. 

earnings,  3263. 

joint  property,  3265. 
successive  examinations,  3266. 
stay  of  proceedings,  3267. 
review  of  orders,  3267. 

appeal,  3268. 
collateral  attack,  3269. 
before  what  judge  proceedings  had,  3269. 
continuance,  3U7". 

N.  Y.  Prac— 224. 
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SUPPLEMENTARY  PROCEEDINGS— Cont'd. 

judgments  on  which  proceedings  may  be  based,  3272. 

judgment  rendered  on  appearance  or  personal  service,  3273. 

amount,  3273. 

justice  of  the  peace  judgment,  3274. 

judgment  of  United  States  court,  3274. 

judgment  of  appellate  court,  3274. 
to  enforce  orders,  3274. 
as  precluding  second  execution,  3086. 
pendency  as  precluding  leave  to  issue  execution,  3071. 
on  execution  issued  after  five  years  without  leave  of  court,  3069. 

I.  Issuance  and  Return  of  Execution. 

sufficiency  and  validity  of  execution,  3275. 

execution  issued  without  leave  of  court,  3275. 
county  to  which  execution  must  be  issued,  3276. 

county  where  debtor  has  place  of  business,  3276. 

county  of  residence,  3277. 
return  of  execution,  3277. 

when  remedy  by  execution  is  exhausted,  3278. 

II.  Procedure  to  Obtain  Examination. 

notice  of  proceedings,  3279. 
general  rules  as  to  affidavits,  3279. 

necessity,  3280. 

who  may  make,  3280. 

title,  3280. 

information  and  belief,  3280. 

showing  authority  of  deponent,  3280. 

statements  as  to  judgment,  3281. 

statements  as  to  execution,  3282. 

statement  as  to  residence,  3283. 

statement  as  to  previous  applications,  3283. 
affidavit  for  examination  of  judgment  debtor  after  return,  3283. 
affidavit   for   examination   of   judgment    debtor   before    return, 

3285. 
affidavit  for  examination  of  third  person,  3286. 
affidavit  for   second   examination,    3288. 

III.  Order  to  Appear  for  Examination. 
discretion  of  judge,  3289. 

title,  3289. 
contents,  3289. 

time  of  examination,  3290. 

place  of  examination,   3290. 

judge  before  whom  to  appear,  3291. 
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SUPPLEMENTARY  PROCEEDINGS— Cont'd. 

order  for  examination  of  third  person,  3293. 
order  for  second  examination,  3294. 
service,   3294. 

proof  of  service,  3296. 
filing,  3296. 
effect,  3297. 
vacation  or  modification,  3298. 

grounds,  3298. 

time  for  motion,  3302. 

moving  papers,  3302. 

notice  of  motion,  3302. 

effect,  3303. 

opening  vacating  order,   3303. 
appeal,  3303. 
collateral  attack,  3303. 

IV.  Injunction. 

time,  3303. 

who  may  make,  3304. 

affidavits,  3304. 

contents,  3304. 

service,  3304. 

effect,  3305. 

vacating  order,  3305. 

what  constitutes  a  violation  of  order,  3305. 

V.  Warrant  of  Arrest. 

motion  papers,  3308. 
warrant,  3309. 

service,  3310. 
undertaking,  3311. 
vacation  or  modification,  3312. 

VI.  Examination. 

judge  or  referee,  3312. 
place  of  examination,  3312. 
appointment  of  referee,  3313. 
oath  of  referee,  3314. 
powers  of  referee,  3315. 

issuance  of  subpoena,  3315. 

subpoena  duces  tecum,  3316. 

administering  oath  to  witnesses,  3316. 

adjournments,  3316. 

punishment  for  contempt,  3317. 
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duties  of  referee,  3317. 

report.  3317. 
subscription  of  testimony,  3319. 
substitution  of  referee,  3319. 
effect  of  absence  of  referee,  3319. 
waiver  by  appearance  before  referee,  3319. 
who  may  be  examined,  3320. 
who  must  be  examined,  3320. 
subpoena,  3320. 
oath,  3321. 
scope  of  examination,  3321. 

incriminating  questions,  3323. 
mode  of  examining,  3324. 

commission  to  take  testimony  out  of  state,  3324. 
reopening  examination,  3324. 
filing  examinations,  3325. 

VII.  Order  for  Payment  or  Delivery  of  Property. 

order  "permitting"  third  person  to  pay  sheriff,  3326. 

who  may  make,  3326. 

time  when  order  may  be  made,  3326. 

motion  papers,  3326. 

notice  of  motion,  3327. 

discretion  of  judge,  3327. 

effect  of  payment,  3327. 
order  "requiring"  payment  or  delivery,  3328. 

time,  3329. 

who  may  make,  3329. 

notice,  3329. 

contents  of  order,  3329. 

property  which  may  be  reached,  3331. 
duties  of  sheriff  receiving  property,  3334. 

VIII.  Contempt, 

who  may  punish,  3335. 
what  constitutes,  3335. 

failure  to  appear,  3336. 

failure  to  produce  books,  3336. 

refusal  to  testify,  3337. 

perjury,  3337. 

violation  of  injunction  order,  3337. 

disobedience  to  order  to  deliver  or  pay  over,  3337. 
excuses  and  defenses,  3338. 
procedure,  3340. 
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SUPPLEMENTARY  PROCEEDINGS— Cont'd. 

IX.  Costs. 

allowance  to  judgment  creditor,  3340. 

payment.  3341. 

procedure  to   procure,   3342. 

enforcement  of  collection,  3342. 
allowance  to  judgment  debtor  or  third  person,  3342. 

time,  3343. 
security  for  costs,  3344. 

X.  Dismissal  or  Discontinuance. 

dismissal,  3344. 
abandonment,  3344. 
discontinuance,   3345. 
notice  of  application,  3346. 

XI.  Appointment  of  Receiver. 
time,  3346. 

who   may   appoint,   3347. 
application,  3347. 

notice  of  application,  3347. 
propriety  of  receivership,  3349. 

discretion  of  judge,  3350. 

where  no  property  disclosed,  3350. 

where  property  is  of  no  value,  3351. 

to  bring  action,  3352. 
who  may  be  appointed,  3552. 
number  of  receivers,  3352. 
order,  3353. 

filing  and  recording,  3354. 

vacating  order,  3355. 

appeal,  3356. 
security,  3356. 

extension  of  receivership,  3357. 
new  receiver,  3358. 
discharge,  3358. 
waiver  of  objections,  3359. 
collateral  attack,  3359. 
effect,  3360. 

XII.  Title  Tested  in  Receiver. 

when  property  vests  in  receiver,  3360. 

real  property,  3360. 

personal  property,  3361. 
relation  back  of  receiver's  title  to  personal  property,  3362. 
what  property  vests  in  receiver,  3364. 
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SUPPLEMENTARY  PROCEEDINGS— Cont'd. 

personal  property,  3365. 
real  property.  3365. 

XIII.  Rights,  Duties,  and  Liabilities  of  Receiver. 
real  property,  3367. 
personal  property,  3368. 

actions  to  set  aside  fraudulent  conveyances,  3369. 
property  covered  by  chattel  mortgage,  3370. 
action  for  accounting,  3372. 
rules  relating  to  actions  in  general,  3372. 
obtaining  leave  to  sue,  3373. 
contest  of  probate  of  will,  3375. 
when  duties  are  terminated,  3375. 
obtaining  possession  of  property,  3375. 
control  over  receiver,  3376. 

payments,  3376. 
application  of  proceeds,  3377. 
compensation,  3378. 
liability  of  judgment  creditor  for  costs  in  action  by  receiver, 

2947. 
condition  precedent  to  creditor's  suit,  3393. 

SURETIES, 

exhaustion   of   remedy  at  law  against,   before   bringing   creditor's* 
suit  against  co-parties  jointly  liable,  3393. 

SURPRISE, 

ground  for  vacating  judgment,  2820. 

time  for  motion,  2826. 
ground  for  setting  aside  judicial  sale,  3228. 
ground  for  new  trial,  2709,  and  see  "New  Trial." 
new  trial  on  judge's  minutes,  2719. 

motion  for  new  trial  must  be  made  at  special  term,  2727. 
case  on  motion  for  new  trial,  2733. 
right  to  first  urge  on  appeal,  2686. 

SURROGATE, 

double  costs  in  action  against,  2992. 

SURROGATE'S  COURT, 

application  for  leave  to  issue  execution,  3079. 

enforcement  of  judgment  by  proceedings  in,  after  death  of  debtor, 
3075. 
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SURVEYORS, 

fees  as  disbursement,  2987. 

T. 

TAXATION, 

of  costs  (see  "Costs"), 

fees  of  county  clerk  or  sheriff,  3050. 

TAXES, 

charge  against  defaulting  bidder  at  judicial  sale,  3241. 

payment  of  on  judicial  sale  of  property,  3242. 

levy  of  warrant  on  personalty  as  divesting  lien  of  execution,  3101. 

TAXPAYER'S  ACTION, 

basis  for  computing  additional  allowance,  3015. 

TEMPORARY  INJUNCTION   (see  "Injunction"), 
general  rules,  vol.  2,  1554-1617. 

TENANTS  IN  COMMON, 

purchaser  at  execution  sale  as  a  tenant  in  common,  3149. 
sale  of  interest  of  all  on  execution,  3143. 

TENDER, 

general  rules,  vol.  2,  2005-2014. 

TERMS, 

of  judicial  sale,  3222. 

TESTE, 

execution  against  property,  3090. 
body  execution,  3206. 

TIME, 

action  on  judgment,  2841. 

additional  allowance  of  costs,  3005. 

appointment  of  receiver  in  supplementary  proceedings,  334C. 

case,  making  of,  2656. 

proposing  amendments  to  case,  2659. 

notice  of  settlement  of  case,  2670. 

settlement  of  case,  2670. 
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TIME— Cont'd. 

signature  and  filing  of  case,  2675. 

creation  of  execution  lien  against  personal  property,  3101. 

deed  after  execution  sale,  3155. 

default  judgment,  2848. 

docketing  judgment,  2795. 

duration  of  lien  of  judgment,  2800. 

entry  of  judgment  on  decision  or  report,  2770. 

entry  of  judgment  by  confession,  2887. 

exceptions  to  be  heard  in  first  instance  by  appellate  division,  2725. 

execution  sale,  3128,  3142. 

extension  of  time  to  serve  case,  2658. 

issuance  of  execution,  3067-3081. 

filing  of  decision  where  trial  is  by  court,  2714. 

filing  judgment  roll,  2786. 

indorsement  on  execution  of  time  when  received,  3099. 

judgment  in  creditor's  suit,  3430. 

judicial  sale,  3221. 

levy  of  execution,  3115. 

lien  of  judgment  attaches,  2807. 

motion  to  amend  judgment,  2813. 

motion  to  vacate  judgment,  2823. 

motion  to  vacate  judgment  against  deceased  person,  2823. 

motion  to  open  default  judgment,  2872. 

motion  to  vacate  judgment  by  confession,  2891. 

motion  for  new  trial  on  judge's  minutes,  2718. 

motion  at  special  term  for  new  trial,  2729. 

motion  for  new  trial  of  feigned  issues,  2738. 

motion  to  quash  execution,  3189. 

motion  for  additional  allowance  of  costs,  3022. 

motion  for  retaxation  of  costs,  3036. 

motion  to  set  aside  order  to  appear  in  supplementary  proceedings, 
3302. 

motion  to  set  aside  judicial  sale,  3231. 

notice  of  execution  of  writ  of  inquiry  or  reference  to  assess  dam- 
ages, 2862. 

notice  of  settlement  of  form  of  judgment,  2773. 

notice  of  taxation  of  costs,  302C. 

objection  to  judgment  more  favorable  than  demanded,  2764. 

order  permitting  third  person  to  pay  sheriff  in  supplementary  pro- 
ceedings, 3326. 

order  requiring  payment  or  delivery  in  supplementary  proceedings, 
3329. 
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TIME— Cont'd. 

redemption  from  execution  sale,  3167. 
report  of  referee,  2625. 

confirmation,  2640. 

motion  to  vacate,  2630. 
resettlement  of  case,  2681. 
return  of  execution,  3183. 

to  support  creditor's  suit,  3398. 
service  of  order  to  appear  in  supplementary  proceedings,  3295. 
statement  in    docket  book   of  time  when  judgment   roll  was  filed 

and  judgment  docketed,  2792. 
submission  of  requests  to  find,  2610. 
supplementary  proceedings,  3260. 
title  vests  in  receiver  in  supplementary  proceedings,  o^oO. 

TITLE, 

definition,  2908. 

of  purchaser  at  judicial  sale.  3241. 

relieving  purchaser  at  judicial  sale  because  of  imperfect  title,  3233. 

of  receiver  in  supplementary  proceedings,  3360. 

return  as  essential  to  title  of  purchaser  at  execution  sale,  3186. 

purchaser  at  execution  sale  of  personalty,  3132. 

purchaser  at  execution  sale  of  realty,  3147. 

property  levied  on  under  execution,  3120. 

relief  to  execution  purchaser  on  failure  of,  3151. 

of  motion  in  two  causes,  3187. 

of  action,  as  recited  in  case,  2663. 

notice  of  judicial  sale,  3218. 

order  in  supplementary  proceedings,  3289. 

affidavits  in  supplementary  proceedings,  3280. 

TORT, 

judgment  against  part  of  defendants,  2760. 

recovery  ex  contractu  in  action  ex  delicto,  2765. 

costs,  in  actions  for,  as  matter  of  right,  2914. 

judgment  by  confession  for,  2880. 

particular  torts,  see  titles  such  as  "Trespass,"  "Negligence,"  etc. 

TOWNS, 

costs  in  action  against  supervisor,  2938. 

TRADE-MARK, 

levy  on,  3108. 

value   as  basis   to   compute  additional   allowance   in   infringement 
suit,  3014. 
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TRANSCRIPTS, 

of  docket  of  judgment,  2793. 
of  judgment  of  justice  of  the  peace,  2794. 

of  canceled  docket  where  judgment  reversed  or  modified,  2806. 
of  order  suspending  or  restoring,  lien  of  judgment  pending,  or  on 
decision  of,  appeal,  2804,  2805. 

TRESPASS, 

costs  as  of  course,  2909,  2911. 

basis  for  computing  extra  allowance,  3018. 

TRIAL  (see,  also,  "Nonsuit,"  "Directed  Verdict,"  "Notice  of  Trial," 
"Jury,"  "Inquests,"  "Evidence,"  "Examination  of  Witnesses," 
"Witnesses"), 

instructions,  see  "Charge  to  Jury." 
continuance,  see  "Postponement." 
verdict,  see  "Verdict." 
decision,  see  "Decision." 
by  referee,  see  "Reference." 
requests  to  find,  see  "Requests  to  Find." 
in  general,  vol.  2,  2136  et  seq. 
what  constitutes,   2967. 

misconduct  of  spectators  as  ground  for  new  trial,  2700. 
exhibition  of  foot  to  jury  as  ground  for  new  trial,  2688. 
amount  of  costs  for  trial  of  an  issue  ot  fact,  2967. 
amount  of  costs  for  proceedings  after  notice  of  trial  and  before 
trial,  2964. 

TROVER, 

action  by  execution  purchaser,  3134. 

action  by  sheriff  before  levy,  3101. 

judgment  by  default,  procedure,  2852. 

costs  as  matter  of  right,  2913. 

basis  of  computing  additional  allowance  of  costs,  3009. 

body  execution,  3199. 

TRUSTEES, 

power  to  confess  judgment,  2880. 
power  to  purchase  at  judicial  sale,  3225. 
supplementary  proceedings  against,  3259. 
personal  liability  of  trustee  for  costs,  2949. 

TRUSTS  (see,  also,  "Resulting  Trusts"), 

property  as  subject  to  supplementary  proceedings,  3262. 
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TRUSTS— Cont'd. 

application  of  surplus  income  by  means  of  creditor's  suit,  3401. 
avoiding  transfers  by  grantor  where  trust  estate  is  insolvent,  3432. 
real  property  as  subject  to  execution  sale,  3138. 
income  of  as  leviable,  3108. 

U. 
UNDERTAKINGS   (see,  also,  "Bonds,"  "Sureties"), 

general  rules  as  to,  vol.  1,  670  et  seq. 

for  restitution,  where  judgment  rendered  by  default,  2859. 
requiring  as  condition  of  opening  default  judgment,  2876. 
to  secure  executor  or  administrator,  on  leave  given  to  issue  execu- 
tion against,  3084. 
indemnity  to   sheriff  where  third  person  claims  goods  levied  on, 

3124. 
to  release  firm  property  levied  on  under  execution,  3122. 
after  arrest  in  supplementary  proceedings,  3311. 

UNITED  STATES  COURTS, 

supplementary  proceedings  on  judgments  of,  3274. 

USURY, 

ground  for  vacating  judgment  by  confession,  2890. 


VARIANCES, 

in  docketing  of  judgment,  effect  of,  2792. 

VENDOR  AND  PURCHASER  (see  "Sales"). 

VENDOR'S  LIEN, 

lien  as  superior  to  judgment  lien,  2807. 

VERDICT, 

general  rules  as  to,  vol.  2,  2353-2367. 

new  trial  because  verdict  contrary  to  law,  2698. 

against  the  weight  of  evidence  as  ground  for  new  trial,  2692. 

misconduct  of  jury  before  rendition,  as  ground  for  new  trial,  2701. 

impeachment  by  affidavits  or  admissions  of  jurors,  2734. 

judgment  on  general  verdict,  2768. 

judgment  on  special  verdict,  2769. 
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VERDICT— Cont'd. 

judgment  on  verdict  subject  to  opinion  of  appellate  division,  2780. 

amendment  of  judgment  where  it  fails  to  conform  to,  2809. 

including  in  case,  2662. 

informality  in,  as  ground  for  quashing  execution,  31S8. 

amount  of  costs  on  application  for  judgment  on   special  verdict, 

2971. 
setting  aside,  effect  on  extra  allowance,  2999. 

VERIFICATION, 

statement  confessing  judgment,  2885. 

VIEW, 

misconduct  of  jury  as  ground  for  new  trial,  2701. 

w. 

WAGES, 

levy  on,  3108. 

subject  to  supplementary  proceedings.  3263. 

WAIVER, 

of  notice  to  terminate  reference,  2626. 

of  oath  of  referee,  2588. 

of  objections  to  reference,  2582. 

of  lien  of  judgment,  2799. 

of  motion  to  vacate  judgment,  2829. 

of  right  to  serve  case,  2659. 

of  certification  of  case,  2676. 

laches  :n  moving  at  special  term  for  new  trial,  2730. 

of  right  to  costs,  2903,  2905. 

of  objections  to  costs,  2905. 

of  costs  for  arguing  a  demurrer,  2935. 

service  nf  order  to  appear  in  supplementary  proceedings,  3295. 

appearance  before  referee  for  examination  in  supplementary  pro- 
ceedings, 3319. 

objections  to  appointment  of  receiver  in  supplementary  proceed- 
ings, 3359. 

notice  of  application  to  appoint  receiver  in  supplementary  pro- 
ceedings, 3349. 

objections  to  redemption  from  execution  sale,  3179. 

WARRANT, 

arrest  in  supplementary  proceedings,  3307,  3309. 


INDEX.  3581 

[REFERENCES  are  to  pages.] 

WASTE, 

possession  by  debtor  of  property  sold  on  execution,  3153. 
order  to  prevent,  3153. 
punishment,  3154. 

WEEK, 

what  is,  3217. 

WILLS, 

additional  allowance  in  action  to  construe,  2995. 

basis  for  computing  extra  allowance  in  actions  relating  to,  3017. 

payment  of  costs  from  fund,  in  action  to  construe  will,  2931. 

WITHDRAWAL, 

application  for  default  judgment,  2860. 

WITNESSES  (see,  also,  "Subpoena"), 

compelling  attendance,  vol.  2,  1976-1989. 

examination,  see  "Examination  of  Witnesses." 

experts,  see  "Experts." 

compelling  attendance  before  referee,  2591,  2605. 

in  supplementary  proceedings,  3320  et  seq. 

mistake  of,  as  ground  for  new  trial,  2713. 

newly-discovered   contradictory  evidence  as  ground   for  new  trial, 

2708. 
perjury  as  ground  for  new  trial,  2708. 
surprise  as  to,  as  ground  for  new  trial,  2712. 
number  on  each  side  as  affecting  weight  of  evidence,  2693. 
new  trial  because  verdict  is  supported  by  the  smaller  number  of 

witnesses,  2693.  2694. 
fees  as  disbursements,  2978. 
affidavit  of  amount  spent  for  fees,  3028. 
refusal  to  testify,  or  perjury,  in  supplementary  proceedings,  as  a 

contempt,  3337. 

WrRIT  OF  INQUIRY, 

when  necessary,  2858,  2861. 
when  proper,  2861. 
where  executed,  2862. 
notice  of  execution,  2862. 
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WRITINGS, 

incorporation  in  case,  2664. 

newly-discovered  documents  as  ground  for  new  trial,  2703. 

fees  for  certified  copy  as  disbursements,  2988. 
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ACCOUNT, 

order  appointing  referee  to  state  an  account,  2579. 
report  of  referee  to  take  and  state,  2624. 

ADDITIONAL  ALLOWANCE, 
order  for,  3025. 

AFFIDAVIT, 

to  procure  reference,  2575. 

where  difficult  questions  of  law  are  involved,  2576. 
of  no  answer,  2854. 
motion  for  leave  to  issue  execution, 

after  five  years,  3072. 

after  death  of  judgment  debtor,  3078. 

against  wages,  income  of  trust,  etc.,  3111. 
claim  of  third  person  to  property   levied  on,  3124. 
as  to  disbursements,  3030. 
of  amount  due  on  judgment,  3178. 
to  procure  order  for  examination   in   supplementary   proceedings, 

3284,  3285,  3287,   3288. 
to   procure  order  of  arrest  in  supplementary   proceedings,   3309. 
to  obtain  order  permitting  third  person  to  pay  to  sheriff,  in  sup- 
plementary proceedings,   3326. 

ARREST, 

warrant  in  supplementary  proceedings,  3310. 
affidavit  for,  3309. 

ASSIGNMENT, 

of  judgment,  2833,  2834. 
verification,   3177. 

(3583) 
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B. 
BOND, 

of  receiver  in  supplementary  proceedings,  3356. 

c. 

CERTIFICATE, 

of  satisfaction  of  judgment  on  redeeming  from  execution  sale,  3172. 

CONFESSION  OF  JUDGMENT, 

statement,  2886. 

verification,  2887. 
judgment,  2888. 

CONSENT, 

to  reference,  2554. 

COSTS, 

notice  of  taxation,  3027. 

order  for  additional  allowance,  3025. 

affidavit  of  disbursements,  3030. 

certificate  for,  3032. 

order  awarding  in  supplementary  proceedings,  3342,  3343. 

D. 

DECISION, 

judgment  on,  2773. 

DEFAULT  JUDGMENT, 

affidavit  of  no  answer,  2854. 

judgment  roll,  2854. 

notice  of  application  for,  2857. 

demand  of  notice  of  assessment  of  damages,  2863. 

writ  of  inquiry,  2864. 

inquisition,  2865. 

DEMAND, 

of  notice  of  assessment  of  damages  on  judgment  by  default,  2863. 

DEMURRER, 

judgment  on,  2777. 

report  of  referee  on  hearing  of,  2622. 
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DISBURSEMENTS, 
affidavit  of,  3030. 

E. 

EXECUTION  AGAINST  PROPERTY, 

affidavit  to  obtain  leave  to  issue  after  five  years,  3072. 

order  granting  leave  to  issue  after  five  years,  3072. 

affidavit  to  issue  after  death  of  judgment  debtor,  3078. 

order  granting  leave  to  issue  after  death  of  debtor,  3079. 

writ  of  execution,  3099. 

affidavit,  order,  and  execution  against  wages,  etc.,  3111. 

affidavit  of  claim  of  third  person,  3124. 

undertaking  as  indemnity  against  claim  of  third  person,  3125. 

certificate  of  satisfaction  of  judgment  on  redeeming,  3172. 

affidavit  of  amount  due  on  judgment,  3178. 

EXECUTION  AGAINST  THE  PERSON, 

writ,   3206. 

ENTRY, 

notice  of  entry  of  judgment,  2786. 

EXCEPTIONS, 

to  report  of  referee,  2638. 

G. 

GARNISHMENT, 

affidavit,  order  and  execution,  3111.  3112. 

I. 
INDEMNITY, 

undertaking  on  levy  on  property,  3125. 

INQUISITION, 

on  assessment  of  damages  by  default,  2865. 


JUDGMENT, 

on  general  verdict,  2758. 
on  decision,  2773. 

N.  Y.  Prac— 225. 
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JUDGMENT— Cont'd. 

on  report  of  referee,  2774. 

on  demurrer,  2777. 

notice  of  entry,  2786. 

transcript  of  docket,  2794. 

order  releasing  real  property  from  lien  pending  appeal,  2805. 

satisfaction  piece,  2839. 

assignment  of,  2833,  2834. 

certificate  of  satisfaction  on  redeeming  from  execution  sale,  3172. 

verification  of  assignment  of,  3177. 

affidavit  of  amount  due  on,  3178. 

JUDGMENT  ROLL, 

default  judgment,   2854. 

JUDICIAL  SALES, 

memorandum  of  sale,  3225. 

M. 

MEMORANDUM, 

of  judicial   sale,   3225. 

N. 

NEW  TRIAL, 

order  for  hearing  of  exceptions  by  appellate  division,  2724. 

order  denying  motion  on  judge's  minutes,  2741. 

special  term  order,  2742. 

appellate  division  order  denying  exceptions,  2742. 

NONSUIT, 

report  of  referee  on  motion  for,  2462. 

NOTICE, 

of  entry  of  judgment,  2786. 

time  and  place  of  hearing  before  referee,  2590. 

of  taxation  of  costs,  3027. 

NOTICE  OF  MOTION, 

to  appoint  receiver  in  supplementary  proceedings,  3349. 
application  to  court  for  judgment  by  default,  2857. 
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NOTICE  OF  TRIAL, 
before  referee,  2590. 

OATH, 


0. 


of  referee,  2589. 

in  supplementary  proceedings,  3315. 

ORDER, 

reference  by  consent,  2555. 

compulsory  reference,  2579. 

directing  exceptions  to  be  heard  by  appellate  division,  2724. 

denying  exceptions  heard  by  appellate  division,  2742. 

special  term  order  granting  new  trial,  2742. 

denying  motion  for  new  trial  on  judge's  minutes,  2741. 

for  judgment  on  issue  of  law,  2777. 

releasing  real  property  from  lien  pending  appeal,  2805. 

additional  allowance  of  costs,  3025. 

leave   to  issue  execution, 
after  five  years,  3072. 
after  death  of  judgment  debtor,  3078. 
against  wages,  income  of  trust,  etc.,  3111. 

to  appear  for  examination,  in  supplementary  proceedings,  3293. 

permitting  payment   by   third   person,   in   supplementary   proceed- 
ings, 3327. 

requiring  payment  or  delivery,  in  supplementary  proceedings,  3330. 

awarding  costs  to  creditor  in  supplementary  proceedings,  3342. 

awarding  costs  to  debtor  or  third   person,  in   supplementary  pro- 
ceedings, 3343. 

appointing  receiver  in  supplementary  proceedings,  3354. 

extending  receivership  in  supplementary  proceedings,  3357. 

-R. 

RECEIVERS  IN  SUPPLEMENTARY  PROCEEDINGS, 

notice  of  motion  to  appoint,  3349. 

order  appointing,  3354. 

bond,  3356. 

order  extending  receivership,  3357. 

REFERENCE, 

consent  to,  2554. 
order,  2555. 
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affidavit  to  obtain,  2575,  2576. 

order,  2579. 

oath  of  referee,  2589. 

notice  of  time  and  place  of  hearing,  2590. 

notice  of  trial,  2590. 

subpoena,  2590. 

report  of  referee,  2620,  2621,  2622,  2624. 

exceptions  to  report,  2638. 

REPORT, 

of  referee,  2620. 

on  motion  for  nonsuit,  2621. 

on  hearing  of  demurrer,  2622. 

on  interlocutory  reference,  2624. 

to  take  and  state  an  account,  2624. 

in  supplementary  proceedings,  3318. 
judgment  on,  2774. 

s. 

SATISFACTION  PIECE, 

on  satisfaction  of  judgment,  2839. 

SUBPOENA, 

to  attend  before  a  referee,  2591. 

in  supplementary  proceedings,  3315. 

SUPPLEMENTARY  PROCEEDINGS, 

affidavit  to  procure  examination,  3284. 

before  return,  3285. 

for  examination  of  third  person,  3287. 

for  second  examination,  3288. 
order  to  appear  for  examination,  3292. 

third  person  order,  3294. 
proof  of  service  of  order  to  appear,  3296. 
affidavit  for  warrant  of  arrest,  3309. 
warrant  of  arrest,  3310. 

undertaking  to  escape  imprisonment,  3311. 
oath  of  referee,  3315.    . 
subpoena,  3315. 
report  of  referee,  3318. 

affidavit   to  obtain   order  permitting   third  person   to   pay  sheriff, 
3326. 
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order,  3327. 
order  requiring  payment  or  delivery,  3330. 
order  awarding  costs  to  judgment  creditor,  3342. 
order  awarding  costs  to  debtor  or  third  person,  3343. 
notice  of  motion  to  appoint  receiver,  3349. 
order  appointing  receiver,  3354. 
receiver's  bond,  3356. 
order  extending  receivership,  3357. 

T. 
TRANSCRIPT, 

of  docket  of  judgment,  2794. 

u. 

UNDERTAKING, 

indemnity  against  claim  of  third  person  to  property  levied  on,  3125. 
after  arrest  on  body  execution,  3311. 

V. 

VERDICT, 

judgment  on  general  verdict,  2758. 

VERIFICATION, 

of  assignment  of  judgment,  3177. 

of  statement  confessing  judgment,  2887. 

w. 

WARRANTS, 

arrest  in  supplementary  proceedings,  3310. 

WRIT  OF  INQUIRY, 

to  assess  damages  on  judgment  by  default,  2864. 
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